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Supreme  Court  of  Ohio, 

IN  BANK, 
DECEMBER  TERM,  1841. 


fbesextt: 
EBENEZER  LANE,  Chief  Justice. 
REUBEN  WOOD,  ) 

PETBK  HITCHCOCK,         >  Justices. 
PEEDBRICK  GRIMKE,     j 


The  State  or  Ohio  v.  The  Granville  Alexandrian  Sogiett. 

A  grant  of  power,  in  an  act  of  incorporation,  "to  hold  any  estate,  real  or  per- 
sonal, and  the  same  to  sell,  grant,  or  dispose  of,  or  bind  by  mortgage,  or 
in  such  other  manner  as  they  shall  deem  most  proper,  for  the  best  interest 
of  the  corporation,^'  does  not  confer  upon  such  corporation  banking 
privileges. 

Under  the  clause,  in  an  act  of  incorporation,  that  the  action  of  the  corpora- 
tion shall  be  *'  subject  to  such  rules  and  regulations  as  the  legislature,  from 
time  to  time,  may  think  proper  to  make,"  the  general  assembly  may  re- 
strict such  company  from  exercising  the  franchise  of  banking. 
VOL.  XI — 1  1 
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2,3  SUPREME  COURT  OP  OHIO. 

State  of  Ohio  v,  Granville  Alexandrian  Society. 

This  is  an  information  in  the  natare  of  a  quo  warranto,  to  aBcer- 
tain  by  what  antbority  the  defendants  exercise  banking  powers. 

The  information  was  filed  in  August,  1840,  and  charges,  "  that 
the  Granville  Alexandrian  Society,  for  twelve  months  previous  to 
2]  filing  the  information,  and  more,  have  and  still  do  '''use,  with 
out  any  warrant,  charter,  or  grant,  the  following  liberties,  privi- 
leges  and  franchises,  not  conferred  upon  it  by  law,  to  wit:  that 
ot  becoming  the  proprietors  of  a  bank  or  fund,  for  the  purpose  of 
issuing  notes,  receiving  deposits,  making  discounts,  and  trans- 
cating  other  business,  which  incorporated  banks  may  and  do 
transact,  by  virtue  of  their  respective  acts  of  incorporation,  and 
also  that  of  actually  issuing  notes,  receiving  deposits,  making 
discounts,  and  carrying  on  operations  and  other  moneyed  trans- 
actions, which  are  usually  performed  by  incorporated  banks,  and 
which  they  have  a  right  to  do;  of  all  which  liberties,  privileges, 
and  franchises  aforesaid,  the  said  Granville  Alexandrian  Society, 
during  all  the  time  aforesaid,  usurped,  and  still  do  usurp,  upon  the 
State  of  Ohio,  to  its  great  damage  and  prejudice;  and  so  the  said 
prosecuting  attorney  of  the  said  State  of  Ohio  avers,  that  the 
said  Granville  Alexandrian  Society  during  all  the  time  aforesaid, 
at  Licking  county  aforesaid,  hath  and  still  does  exercise  a  fran- 
chise and  privilege  not  conferred  upon  it  by  law,  against  the 
peace  and  dignity  of  the  State  ot  Ohio,  and  contrary  to  the  forms 
of  the  statute,"  etc. 

To  this  information  the  defendant  has  filed  several  pleas: 

1.  The  first  plea  sets  forth  that  the  defendants  were,  on  Janu- 
.ary  26,  1807,  created,  by  the  legislature  of  Ohio,  a  body  corporate 
and  politic,  with  perpetual  succession,  by  the  name  and  title  of 
"  The  Granville  Alexandrian  Society,'*  capable,  in  their  corporate 
•capacity,  of  suing  and  being  sued,  etc. ;  to  have  a  common  seal, 
etc.  ;  and  power  to  ordain,  establish,  and  put  in  execution  such 
by-laws,  ordinances,  and  regulations  as  they  should  deem  most 
proper  for  the  good  government  of  the  corporation ;  provided 
such  by-lawa,  ordinances,  and  regulations  are  not  incompatible 
with  the  constitution  and  laws  of  this  state.  The  plea  then  sets 
out  the  second  section  of  the  act  of  incorporation,  and  claims  to 
exercise  banking  privileges,  by  virtue  of  said  charter. 

To  the  first  plea  there  is  a  demurrer,  assigning  for  cause:  That 
the  act  of  the  general  assembly,  passed  January  26, 1807,  entitled 
o]    *^  an  aot  for  mooiporating  a  library  society  in  *the  town  of 
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State  of  Ohio  v,  Granville  Alexandrian  Society. 


Grranville,  in  the  county  of  Fairfield,"  confers  no  banking  privi- 
leges on  said  society,  as  is  falsely  claimed. 

2.  The  second  plea  sets  out  that  the  society,  under  their  act  of 
incorporation,  commerced  banking  on  August  1,  1815,  and  con- 
tinued to  issue  notes,  receive  deposits,  etc.,  for  a  period  exceeding 
twenty  successive  years  prior  to  March  17, 1838. 

To  this  plea  there  is  a  replication,  a  rejoinder  to  the  replication, 
and  issue  joined  to  the  country. 

3.  The  third  plea,  after  setting  forth  the  incorporation  of  the 
<^  Granville  Alexandrian  Society,"  states,  "  That  defendants,  in  vir- 
tue of  said  act  of  incorporation,  and  acting  thereunder,  heretofore, 
to  wit,  on  August  1,  1815,  at  the  town  of  Granville  aforesaid, 
established  a  bank,  in  the  name  and  by  the  authority  of  the  cor- 
poration, and  became  the  proprietors  of  a  fund  for  the  purpose  of 
issuing  notes,  receiving  deposits,  and  making  discounts,  and  trans- 
acting all  other  banking  business,  and  did  then  and  there,  in  their 
corporate  name  and  authority,  issue  notes,  receive  deposits  and 
make  discounts,  and  use  and  transact  all  other  banking  business; 
and  that  from  the  1st  day  of  August  aforesaid  hitherto,  and  for 
more  than  twenty  years  successively  next  preceding  March  17, 
1838,  have,  from  time  to  time,  issued  notes,  received  deposits  and 
made  discounts,  and  transacted  other  banking  business;  and,  during 
all  said  time  have,  withojut  intermission,  kept  up  by  election  and 
swearing  into  office  of  their  directors  and  other  officers,  their  or- 
ganization as  a  bank ;  and  upon  all  dividends  by  them  declared  in 
their  banking  business  have  paid  the  lawful  tax  to  the  State  of 
Ohio,  as  a  banking  corporation,  to  wit,  at  Granville  aforesaid,"  etc. 

To  this  plea  there  is  a  demurrer,  assigning  for  causes: 

1.  That  the  election  and  swearing  in  officers  "  during  a  period 
of  twenty  years,"  etc.,  is  not  such  a  user  of  a  franchise  as  confers 
the  right. 

2.  The  payment  of  a  tax  on  dividends  confers  no  privileges  on 
the  society. 

*3.  Having  **  from  time  to  time,"  during  a  period  of  twenty  [4 
years,  issued  notes,  etc,,  is  not  such  a  user  as  confers  the  right  to 
bank. 

4.  Said  plea  is  double  in  this,  that  it  assigns  three  distinct  causes 
of  defense. 

5.  Said  plea  is  otherwise  defective,  etc. 

4.  The  fourth  plea  refers  to  the  charter ;  states  the  commence- 
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State  of  Ohio  v.  Oranyille  Alexandrian  Society. 


ment  of  banking,  aa  in  the  third  plea,  and  avers  that  after  said 
commencement  and  before  the  commencement  of  this  prosecution, 
to  wit,  on  March  18,  1839,  the  legisLatare  did  recognize  and  fully 
acknowledge  the  right  of  defendants  to  bank. 

To  this  plea  there  is  a  general  demurrer. 

5.  The  firth  plea  sets  out  the  charter,  etc. ;  states  the  commence- 
ment of  banking,  as  before,  and  specifies  the  recognition  by  the  legis- 
lature to  be  by  the  appropriation  of  the  sum  of  8156.20  (which  have 
been  drawn  for  by  the  auditor  of  the  state,  and  paid  by  the  bank 
as  a  tax  upon  a  dividend),  to  the  common  school  fund,  in  the  gen- 
eral appropriation,  and  passed  March  18, 1839,  '*  together  with  other 
money  in  said  act  named." 

To  this  plea  there  is  a  special  demurrer,  and  the  causes  of  de- 
murrer are : 

1.  That  the  draft  of  the  auditor  of  state  for  tax  on  dividends  is 
is  not  a  recognition  of  the  assumed  power  of  the  society. 

2.  Payment  of  said  tax  to  the  treasurer  is  not  a  recognition. 

3.  The  appropriation  by  the  legislature,  in  the  act  referred  to, 
does  not  amount  to  a  legislative  recognition. 

Parkeb,  Prosecuting  Attorney,  for  the  state: 

In  support  of  the  demurrer  to  the  first  plea,  it  is  denied  that  the 
intention  of  the  legislature,  in  incorporating  the  Granville  Alexan- 
drian Society,  was  to  confer  banking  privileges;  neither  does  the 
6]  charier  confer  such  privileges.  This  will  be  apparent  *if  the 
ordinary  rules  lor  the  construction  of  statutes  are  adhered  to.  6 
.Bac.  Ab.  384, 391 ;  15  Johns.  380,  383, 384 ;  4  Term,  793 ;  1  Alk.  174. 

Corporations  are  artificial  beings,  existing  only  in  contem- 
plation of  law,  and  possessing  only  those  properties  which  the 
charter  of  its  creation  confers  upon  it,  either  expressly,  or  as 
incidental  to  its  existence.  14  Pet.  129;  2  Kent's  Com.  298,  240; 
2  Cranch,  127;  4  Wheat.  636;  4  Pet.  152;  15  Johns.  368,  384;  3 
Pet.  232;  8  Ohio,  257,  287 ;  2  Kent's  Com.  240. 

In  support  of  the  demurrer  to  the  third  plea,  it  is  contended 
that  the  Granville  Alexandrian  Society  can  not  avail  itself  of  the 
limitation  in  the  act  "relating  to  information  in  the  nature  of  a 
quo  warranto,  and  regulating  the  mode  of  proceeding  therein,''  for 
the  following  reasons: 

1.  The  application  for  leave  to  file  an  information,  by  the  pros- 
ecuting attorney  of  Licking  county,  at  the  September  term  of  tho 
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Soprome  Coort  of  said  county,  in  1839,  was  a  commencomcnt  of 
proceedings  within  the  time  prescribed  by  the  act. 

2.  The  passage  of  the  resolution  by  the  general  assembly  on 
which  this  information  is  filed,  operates  as  an  extension  of  the 
time  within  which  this  information  may  be  filed,  so  far'  as  this 
corporation  is  concerned. 

3.  The  use  of  a  privilege  occasionally,  or  ^\from  time  to  time,'' 
daring  a  period  of  twenty  years,  is  not  such  a  user  as  can  give  a 
prescriptive  right  to  the  franchise,  or  bar  a  prosecution  by  order 
of  the  legislature.  4  Burrows,  2120;  3  Cruise's  Dig.  310,  312. 
The  defendants  must  show  a  continued  and  uninterrupted  use 

'  and  exercise  of  the  franchise  of  banking,  in  order  to  claim  it 
under  the  limitation  of  the  law,  and  not  an  occasional  and  ''from 
time  to  time"  use. 

The  fourth  plea  is  bad  for  generality.  It  specifies  no  act  of 
the  legislature  upon  which  it  predicates  the  claim  of  recognition. 

The  matters  claimed  as  a  legislative  recognition,  in  the  fifth 
plea,  are  not  sufficient.  Such  recognition  should  bo  direct 
*and  positive.  2  New  Hamp.  121 ;  10  Mass.  155  ;  3  Burrows,  [6 
1870;  3  Term,  232;  2  Johns.  Ch.  320;  2  Mass.  133;  9  lb.  352;  4 
Pet.  502. 

EwiNQ  &  Stanbebt,  for  defendants: 

The  information  in  this  case  is  defective.  The  provisions  of 
.quo  warranto  law  extend  as  well  to  natural  persons  as  to  cor- 
porations; and  as  this  information  is  against  the  Granville  Alex- 
andrian Society,  it  should'  have  been  stated  that  this  is  a  body 
corporate. 

Again,  the  information  is  defective,  because  it  is  not  averred 
that  the  principal  office,  or  place  of  business  of  the  corporation,  is 
in  the  county  of  Licking,  which  is  the  venue  of  the  action.  The 
proceedings  under  the  quo  warranto  act,  whether  against  individ- 
uals or  corporations,  are  local. 

If  the  information  is  held  to  be  sufficient,  then  it  will  bo  neces- 
sary to  look  into  the  further  pleadings. 

The  question  presented  under  the  first  plea  is,  simply,  whether 
the  defendants  can  found  the  right  of  banking  upon  their  charter. 
Section  2  provides,  "  That  the  corporation  be  and  hereby  is  made 
capable  in  law  to  hold  any  estate,  real  or  personal,  and  the  same 
to  sell,  grant,  or  dispose  of,  or  bind  by  mortgage,  or  in  such  other 
manner  as  they  shall  deem  most  proper  for  tho  best  interests  of 
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the  corporation,  provided  that  the  express  purpose  of  mny  gill  or 
grant  be  answered. ' 

In  conftidering  the  qaostiou  of  puwertt  granted  by  tliis  charter, 
in  reference  to  what  is  called  the  banking  franchise,  it  mast  be 
considered  as  of  the  time  when  the  charter  was  granted. 

Tfiis  charter  was  granted  on  Jannary  26, 1807.  At  that  timo 
the  basiness  of  banking  was  not  a  franchise.  Every  person  capa- 
ble of  contracting  might  become  a  banker.  So,  too,  every  cor- 
poration made  capable  of  contr.icting,  and  not  limited  in  the  ex- 
ercise of  this  power  to  any  particular  form  or  purpose,  might  do 
the  same.  It  has  never  been  held,  cither  in  England  or  the 
United  States,  that  the  business  of  hanking  was  a  franchise  of 
7]  government,  necessary  to  bo  granted  to  the  subject  *before  it 
could  be  lawfully  exercised.  2  Johns.  Ch.  377.  All  the  legisla- 
tion in  both  countries  is  restrictive  of  the  pro-existing  right  to 
contract  in  that  form. 

At  the  timo  of  granting  this  charter,  there  was  no  restraining 
law  of  the  kind  in  Ohio.  The  first  law  of  this  kind  was  enacted 
in  1815.  But  that  law  can  not  be  so  construed  as  to  restrict  the 
rights  of  this  corporation.  Those  rights,  having  been  vested  in 
it  by  the  act  of  its  creation,  could  not  bo  taken  away  by  subse- 
quent legislation. 

This  corporation  was  created,  with  unlimited  power  to  contract, 
with  a  power  equally  unlimited  of  acquiring  property,  real  or 
personal,  and  of  disposing  of  such  property  in  such  manner  as  it 
shall  deem  most  proper  for  its  best  interests.  Under  the  power 
thus  grunted,  it  might  en^^agc  in  the  business  of  banking.  To 
sustain  these  positions,  the  case  of  this  Corporation  v.  John  Van 
Busk  irk,  decided  by  the  Supreme  Court  of  Licking  county,  in  the 
year  1817,  is  referred  to,  and  also  the  written  opinion  of  Chan- 
cellor Kent;  also  the  following  cases  :  Taylor  v.  Miami  Exporting 
Company,  6  Ohio,  176,  and  The  People  of  New  York  v.  The  Man- 
hattan Company,  9  Wend.  351. 

The  facts  set  forth  in  the  third  pica  are  sufficient  to  operate  as 
a  bar  to  this  information,  and  those  facts  are  well  pleaded. 

It  is  not  double.  The  iacts  stated  ail  conduce  to  one  point,  and 
to  establish  one  proposition,  the  user  of  banking  powers.  Stephen's 
PI.  262;  3  Chit.  PI.  1110;  4  East,  337;  6  Cowen,  216. 

Reference  was  made,  also,  by  the  counsel  to  several  acts  of  the 
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legislature,  and  of  the  officers  of  the  government,  recognizing  the 
Granville  Alexandrian  Society  as  a  banking  institution. 

Parker,  Prosecuting  Attorney,  in  reply,  resisted  the  several 
po&itions  assumed  by  defendants'  counsel,  and,  at  groat  length, 
argued  to  sustain  the  propositions  by  himself  advanced  in  bis 
opening  argumer.t.  He  cited  the  following  authorities  :  15  Johns. 
384;  8  Cowen,  709;  1  Chit.  310,  311  ;  14  *Pet.  129;  2  Kent's  [8 
Com.  239,  240 ;  8  Ohio,  286 ;  9  Wend.  351,  383 ;  G  Cowen,  316. 

Judge  Hitchcock  delivered  the  opinion  of  the  court : 

This  case  has  been  very  fully  and  ably  argued  by  the  counsel, 
as  well  for  the  state  as  for  the  defendants.  It  is  a  case  of  impor- 
tance, and  presents  several  questions  requiring  the  grave  consid- 
eration of  the  court.  These  questions  have  been  fully  considered, 
and  will  now  bo  noted,  so  far  as  is  necessary  for  the  disposition 
of  the  case. 

Several  objections  are  made  to  the  information,  the  first  of  which 
is,  that  it  is  filed  against  the  defendants  by  the  name  of  the  Gran- 
ville Alexandrian  Society,  without  averring  that  said  society  is  a 
corporate  body. 

The  law  under  which  this  information  is  filed,  authorizes  pro- 
ceedings of  this  kind  against  natural  persons  and  against  corpo- 
rations. 

Against  natural  persons: 

"1.  When  any  person  shall  usurp,  intrude  into,  or  unlawfully 
hold  or  exercise  any  public  office,  civil  or  military,  or  any  fran- 
chise within  this  state,  or  any  office  in  any  corporation,  created 
by  the  authority  of  this  state. 

"2.  When  any  public  officer,  civil  or  military,  shall  have  done 
or  suffered  any  act,  which,  by  the  provisions  of  this  act,  shall 
work  a  forfeiture  of  his  office. 

"3.  When  any  association  of  persons  shall  act  as  a  corporation, 
within  this  state,  without  being  legally  incorporated." 

Against  any  corporate  body,  when  any  such  corporation  shall 
have : 

"  1.  Offended  against  any  of  the  provisions  of  the  acts  creating, 
altering,  amending,  or  renewing  such  corporation. 

<*  2.  Whenever  it  shall  have  forfeited  its  privileges  and  fran- 
chises by  non-user. 

"  3.  Whenever  it  shall  have  done  or  committed  any  acts  which 
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amount  to  a  sarrender  of  its  corporate  rights,  privileges,  and 
franchises. 

9]  *"4.  Whenever  it  shall  have  misased  any  franchise  or  priv- 
ilege conferred,  or  exercise  any  franchise  or  privilege  not  con- 
ferred upon  it  by  law."    Swan's  Stat.  770,  771. 

The  complaint  in  this  case  being,  in  fact,  against  a  corporate 
body,  for  exorcising  a  franchise  not  conferred  npon  it  by  law,  it 
would  have  seemed  to  be  more  consistent  with  correct  pleadings 
to  have  averred  that  the  Granville  Alexandrian  Society  .was  a  body 
corporate,  in  law.  There  is  not,  perhaps,  the  same  necessity  of  so 
doing  in  this  state,  where  the  private  as  well  as  the  public  acts  of 
the  legislature  are  printed  in  the  statute  book,  and  sent  forth  to 
the  people,  and  where  the  court  takes  notice  of  them  without 
pleading,  as  there  would  be  in  those  states  whore  a  different  course 
of  practice  prevails.  But  still,  had  there  been  no  precedent  to  the 
contrary,  we  might  have  been  inclined  to  the  opinion,  that,  for 
this  omission,  this  information  was  defective.  But  this  informa- 
tion is  framed  after  the  precedent  in  the  case  of  the  People  of 
New  York  v,  Utica  Insurance  Company,  15  Johns.  384.  It  is  like 
the  information  in  the  case  of  the  State  of  Ohio  v.  Commercial 
Bank  of  Cincinnati,  decided  at  the  present  term,  and  which  was 
held  to  bo  sufficient. 

Another  objection  made  to  the  information  is,. that,  although  the 
venue,  in  the  margin  of  the  information,  is  laid  in  Licking  county, 
yet  it  is  nowhere  stated  that  the  principal  office,  or  place  of  busi- 
ness, of  the  defendants,  was  in  that  county. 

We  all  concur  in  the  opinion  that  it  should  appear  that  the.vio- 
lation  of  the  law  complained  of  must  have  taken  place  in  the 
county  where  the  information  is  filed,  and  that  it  is  equally  neces- 
sary that  it  should  so  appear  upon  the  face  of  the  information,  as 
it  would  be  that  it  should  appear  in  an  indictment,  that  the  offense 
complained  of  had  been  committed  in  the  county  where  the  in* 
dictment  is  found.  The  jurisdiction  of  this  court,  upon  qvu>  war- 
rantOf  is  confined  to  the  county  where  the  defendants  have  their 
office,  or  place  of  business.  It  is  so  expressly  declared  with  re- 
spect to  natural  persons,  and  the  same  reason  applies  with  respect 
to  corporations.  As  to  the  question,  whether  this  place  of  busi- 
10]  ness  is  sufficiently  ^alleged  in  the  information,  we  do  not 
entirely  concur.  The  information,  afler  stating  (without  any 
venue)  that  the  society  had  used  the  franchises  of  becoming  pro- 
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prietor  of  a  bank,  and  of  issuing  notes,  etc.,  concludes  as  follows: 
«*And  so  the  said  prosecuting  attorney,  for  the  said  State  of  Ohio, 
avers  that  the  said  Granville  Alexandrian  Society,  during  all  of  the 
time  aforesaid,  at  Licking  county  aforesaid^  hath,  and  still  doth  ex- 
ercise, a  franchise  and  privilege  not  conferred  upon  it  by  law, 
contrary  to  the  form  of  the  statute,"  etc.  Some  of  the  members 
of  the  court  believe  that  this  is  sufficient,  and  that,  although  the 
venue  is  not  technically,  it  is  substantially,  laid.  And,  as  this  is 
rather  a  technical  objection,  we  should  be  unwilling  to  dispose  of 
the  case,  upon  this  point,  without  further  consideration. 

Holding,  for  present  purposes,  that  the  information  is  sufficient, 
we  will  proceed  to  the  examination  of  the  further  pleadings. 

The  defense  relied  upon  in  the  first  plea  is,  that  by  the  act  of 
incorporation,  banking  powers  were  conferred  upon  the  Granville 
Alexandrian  Society.     If  such  be  a  fact,  there  is  an  end  to  the  case. 

This  act  of  incorporation  was  passed  on  January  26,  1807. 

It  must  be  admitted,  that  the  purposes  for  which  this  act  was 
passed,  do  not  appear  in  the  act  itself  It  is  very  short,  and  ex-« 
pressed  in  general  terms.  But  the  title  is,  ^'an  act  for  incorpo- 
rating a  library  society  in  the  town  of  Granville,  in  the  county  of 
Fairfield/'  5  Ohio  Stat.  72.  True,  the  title  to  an  act  does  not  con- 
stitute any  part  of  the  act,  but  it  may  be  referred  to,  in  order  to 
explain  what  is  doubtful  in  the  act  itself  And  well  may  it  be  re- 
ferred to  in  this  case,  where,  without  the  titlo,  it  would  be  impos- 
sible to  conjecture  what  object  the  legislature  could  have  had  in 
view.  By  reference  to  the  title,  we  find  the  object  to  have  been 
to  incorporate  a  library  association  ;  and,  in  giving  a  construction 
to  the  act,  this  must  be  borne  in  mind.  The  powers  granted  were 
intended  to  be  such  as  were  necessary  to  eflfect  this  object.  It  is 
not  ^reasonable  to  suppose  that  it  was  intended  to  grant  any  [11 
other.  If,  however,  others  have  been  granted,  it  is  not  in  the 
power  of  this  court  to  restrain  them,  although  it  is  in  the  power 
of  the  legislature  to  do  it,  for  reasons  which,  will  be  hereafler 
stated. 

In  section  1  of  this  act,  it  is  enacted  that  certain  individuals 
therein  named,  together  with  such  others  as  shall  be  hereafter  as- 
sociated with  them,  shall  be  a  body  corporate,  by  the  name  of  the 
"  Granville  Alexandrian  Societ}-,"  with  the  usual  powers  of  con- 
tracting and  being  contracted  with,  of  suing  and  being  sued,  of 
making  by-laws,  ordinances,  etc.;  '< provided,  said  by-laws,  ordi- 
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nances,  and  regulations  are  not  incompatible  with  the  constitution 
and  laws  of  the  state ;  subject,  however,  to  such  rules  and  regulations^ 
as  the  legislature,  from  time  to  time,  may  think  proper  to  make,*' 

That  part  of  the  law  relied  upon  as  conferring  the  banking 
power  IS  section  2.  It  provides,  "  that  the  corporation  be,  and 
they  are  hereby,  made  capable  in  law  to  hold  any  estate,  real  or 
personal,  and  the  same  to  grant,  sell,  or  dispose  of;  or  to  bind,  by 
mortgage,  or  in  such  other  manner  as  they  shall  deem  most  proper 
for  the  best  interests  of  the  corporation ;  provided,  that  the  express 
purpose  of  any  gift  or  grant  be  answered." 

Before  proceeding  to  a  careful  examination  of  the  powers  hero 
granted,  it  may  be  well  to  recur  to  the  argument  of  defendants* 
counsel.  It  is  not  pretended,  that,  at  this  day,  a  grant  of  powers 
like  these  would  confer  the  franchise  of  banking;  but  it  is  con- 
tended that,  at  the  time  this  act  of  incorporation  was  passed, 
banking  was  not  a  franchise — there  was  no  restraining  law  ;  and 
any  individual,  or  any  corporation,  authorized  to  contract  and  be 
Contracted  with  ;  to  hold,  sell,  and  dispose  of  property,  without  re- 
striction, might  engage  in  this  business.  The  case  of  Attorney 
General  v.  Utica  Ins.  Co.,  2  Johns.  Ch.  377,  is  referred  to  as  an 
authority.  The  remark  of  the  chancellor,  in  that  case,  is  :  "  The 
right  of  banking  was  formerly  a  common  law  right,  belonging  to 
individuals,  and  to  be  exercised  at  their  pleasure ;  but  the  legisla- 
12]  ture  *thought  proper,  by  the  restraining  act,  to  take  away 
that  right  from  all  persons  not  specially  authorized.  Banking  has 
now  become  a  franchise."  He  says  nothing  about  corporations. 
It  belongs  to  *^  individuals ;  "  but  it  does  not  follow  that  it  belongs 
to  corporations.  Individuals  have  natural  rights;  corporations 
have  not. 

Although  there  was  no  restraining  law  in  this  state,  at  the  time 
this  act  of  incorporation  was  passed  ;  and,  although  an  individual 
might  have  engaged  in  this  business,  still,  a  corporation  could  not, 
unless  the  power  was  expressly  granted ;  or,  unless  it  was  neces* 
sary,  to  carry  into  effect  powera  which  were  granted.  The  rule 
for  construing  acts  of  incorporation  was  the  same  then  as  now; 
and  that  rule  is,  '^  to  consider  corporations  as  having  such  powers 
as  are  specifically  granted  by  the  act  of  incorporation ;  or  as  are 
necessary  for  carrying  into  effect  the  powers  expressly  granted,  and 
as  not  having  any  other."  2  Kent's  Com.  298;  2  Crunch,  127 ;  4 
Wheat.  636  ;  4  Pet  152 ;  8  Ohio,  286. 
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Applying  this  rule  of  coDstraction  to  the  charter  of  the  Gran- 
ville Alexandrian  Society,  and  it  seems  to  as  clear  that  the  privi- 
lege of  banking  is  not  granted.  The  corporation  has  power  to 
contract  and  be  contracted  with  ;  and  this  power  it  must  have,  for 
its  accommodation  as  a  library  associ&tion.  It  is  made  "capable 
in  law  to  hold  any  estate,  real  or  personal,  and  the  same  to  sell, 
grant,  or  dispose  of,  or  bind  by  mortgage,  or  in  suoh  other  manner 
as  they  shall  deem  most  proper  for  the  best  interest  of  the  corpo- 
ration ;  provided,  that  the  express  parpose  of  any  gilt  or  grant  be 
answered.*'  Here  is  no  power  of  banking  expressly  granted.  Is 
it  necessary  to  carry  into  effect  any  of  those  powers  which  are 
granted  ?  Beyond  the  power  of  contracting  and  being  contracted 
with,  it  has  power  to  hold  property,  real  and  personal ;  and  it  may 
"grant,  dispose  of,  or  sell  the  same."  It  is  not  necessary  to  exer« 
cise  the  power  of  banking  in  order  to  make  contracts;  or,  in  order 
to  "grant,  dispose  of,  or  sell"  property.  Or  it  may  bind  such 
property  by  mortgage;  or  it  may  bind  it  "  in  such  other  manner  " 
as  it  shall  deem  most  proper  for  the  best  interests  of  the  corpora^ 
tion.  *If,  at  the  time  of  the  passage  of  this  law,  there  was  a  [13 
mode  of  binding  property,  by  exercising  banking  powers,  as  dis- 
tingnishod  from  binding  by  mortgage,  well  known  and  understood, 
then,  possibly,  by  the  grant  of  the  power  to  bind  property  in  such 
ether  manner,  as  the  corporation  might  think  proper,  might  be  con- 
strued as  granting,  by  implication,  the  power  of  banking.  I  can 
see  nothing  else  in  the  law  that  would  excite  the  least  doubt  what- 
ever upon  the  subject. 

But  it  is  said  by  counsel,  that  in  1817,  this  court  was  called 
upon  to  give  a  construction  upon  this  act  of  incorporation;  and 
that  it  was  then  holden,  that  it  did  confer  banking  powers ;  and 
we  are  referred  to  the  case  of  the  Granville  Alexandrian  Society 
V,  John  Van  Buskirk.  If  our  predecessors  have,  after  full  consid- 
eration, in  fact  determined  the  identical  question  now  presented  to 
us,  we  ought  not  lightly  to  overrule  their  decision.  We  have  a 
manuscript  report  of  that  case,  showing  the  pleadings,  the  iacts, 
and  the  judgment  of  the  court.  The  reasons  for  that  judgment 
are  not  assigned.  It  appears  that  the  action  was  upon  a  promis- 
sory note,  given  by  the  defendant  to  one  Samuel  Davis,  and  by 
him  indorsed  to  the  plaintiffs,  for  8250.  The  defense  relied  upon 
was,  that  the  plaintiffs  were  a  banking  company,  or  association, 
that  loaned  money,  and  issued  notes  payable  to  bearer,  contrary 
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to  tho  act  of  1816,  prohibiting  the  issuing  and  circalation  of  an- 
anthorized  bank  paper,  which  act  declares  all  notes  diacoanted  by 
such  companies  void.  It  was  admitted  by  the  plaintiffs,  that  they 
did  loan  money,  and  issue,  by  their  officers,  notes  or  bills  payable 
to  bearer,  and  had  done  so  from  1815  to  the  time  of  trial;  and 
that  the  note  was  discounted  by  them  for  the  defendant;  and  that 
he  received,  for  tho  note,  the  bills  of  the  plaintiffs.  It  is  said  in 
tho  manuscript,  that  the  only  question  made  and  argued,  was, 
whether  the  charter  of  the  plaintiffs  authorized  them  to  do  a  bank- 
ing business.  The  case  was  submitted  to  the  court  at  the  Aun^ust 
term,  1817.  Judges  Brown  and  Couch  being  present,  it  was  taken 
under  advisement,  and  finally  decided  in  Belmont  county.  Judges 
Pease  and  Couch  holding  the  court.  Judgment  was  rendered  tor 
the  plaintiffs. 

14]  *The  case  seems  to  have  been  considered  by  three  of  the 
then  judges  of  the  court;  whether  they  all  concurred  in  the  judg- 
ment finally  rendered,  we  do  not  know.  It  was  a  decision  made 
upon  the  circuit;  ior  at  that  day  there  was  no  court  in  bank. 
Since  the  establishment  of  the  court  in  bank,  we  have  considered 
our  own  decisions,  made  upon  the  circuit,  as  of  less  authority  than 
those  made  by  a  full  court.  In  this  decision,  we  have  no  evidence 
that  more  than  two  of  tho  four  judges  concurred.  The  presump- 
tion is,  that  there  was  a  difference  of  opinion;  otherwise,  why 
was  the  case  taken  under  advisement?  Taking  all  these  circum- 
stances into  consideration,  although  the  judgment  of  the  court,  in 
this  case,  would  seem  to  have  been  predicated  upon  the  supposition 
that  the  charter  Of  the  Granville  Alexandrian  Society  conferred 
upon  that  corporation  banking  powers,  we  can  not  look  upon  it 
as  an  authority  to  justify  us  in  so  holding,  when  we  do  not,  in  our 
consciences,  believe  that  any  such  powers  were  intended  to  be,  or 
were,  in  fact,  granted.  It  may  not  be  improper  to  say,  that  the 
defense  set  up  in  that  case,  although  it  might  have  been  a  legal, 
was  a  most  unconscionable,  one.  It  was  one  which  the  court  could 
not  but  have  looked  upon  with  disgust.  The  defendant  had  re- 
ceived that  from  the  plaintiffs  which  had  been  as  good  and  valu- 
able to  him  as  so  much  money,  and  he  now  undertook  to  shelter 
himself  from  payment,  under  a  highly  penal  statute.  Whether 
this  consideration  had  any  influence  with  the  court  pronouncing 
the  judgment,  I  can  not  say.  From  my  knowledge  of  the  men,  I 
am  sure  they  would  strive  against  any  such  influence.  But  that 
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a  strong  desire  to  do  strict  jastico  between  parties  does  sometimes 
lead  courts  away  from  strict  law*  there  can  be  no  donbt.  It  is  a 
verj  comraon,  and  a  very  just  remark,  that  hard  cases  frequently 
make  bad  precedents. 

We  are  also  referred  to  the  opinion  of  Chancellor  Kent,  upon 
the  eJctent  of  the  powers  granted  by  his  charter.  That  opinion, 
however,  is  based,  not  upon  the  charter  itself,  but  upon  the  de- 
cision of  the  court  above  referred  to.  The  chancellor,  if  adjudi- 
cating this  case,  would  probably  hold  that  decision  obligatory. 
We  do  not,  for  the  reasons  already  stated. 

*But  even  if  we  are  wrong  in  supposing  that  the  charter  [16 
of  this  corporation  did  not  confer  upon  it  banking  powers,  we 
think  it  is  within  the  laws  restraining  banking. 

The  first  law  of  this  kind  was  passed  on  February  8,  1815,  and 
provides  "that  from  and  after  the  taking  effect  of  this  act  it  shall 
not  be  lawful  for  any  individual,  or  company  of  individuals,  to 
issue  and  put  in  circulation  any  note  or  order  for  the  payment  of 
money,  struck  or  printed  upon  an  engraved  plate,  and  calculated 
to  circulate  as  a  bank  bill  or  note,  unless  such  individual  shall  be, 
h J  \awy  specially  authorized  so  to  do;  or  unless  such  company 
shall  be  incorporated  by  law  for  that  purpose."  2  Chase's  Stat. 
868.  There  is  no  pretense  that  express  power  is  conferred  upon 
this  society  to  do  banking  business;  it  is  only  by  implication  that 
it  is  claimed  for  it.  This  law,  then,  would  be  sufficient  to  restrict 
it  in  the  exercise  of  this  implied  power;  and  it  was  passed  before 
this  power  was  exercised  by  this  society. 

The  next  restraining  act  is  the  act  of  January  27, 1816,  "to  pro- 
hibit the  issuing  and  circulating  unauthorized  bank  paper. 
Swan's  Stat.  136.  This  act  prohibits  the  exercise  of  banking  pow- 
ers, except  by  "banks  incorporated  by  a  law  of  this  state."  It 
can  hardly  be  pretended  that  the  Granville  Alexandrian  Society 
is,  within  the  meaning  of  this  statute,  "  a  bank  incorporated  by  a 
law  of  this  state."  It  is  a  society  incorporated  as  a  library 
society,  claiming  the  implied  powers  of  banking,  which  it  is  pro- 
hibited from  exercising  by  this  law. 

But  it  is  said  that  if  theso  restraining  acts  are  construed  to 
include  this  corporation,  then  so  far  they  are  unconstitutional,  as 
taking  away  vested  rights. 

That  the  legislature,  having  granted  powers  to  a  private  cor- 
poration can  not,  consistently  with  the  constitution,  take  away 
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those  powere,  without  any  default  on  the  part  of  the  corporation, 
is  too  well  settled  by  any  who  regard  the  stability  of  the  law,  the 
authority  of  judicial  decisions,  or  the  safety  of  our  institutions 
And  even  where  a  corporation  has  violated  its  charter,  it  is  rather 
a  judicial  than  a  legislative  question  whether  such  violation  is  a 
16]  cause  of  forfeiture.  *Bat  the  legislature  may,  and  in  most,  it' 
not  in  all  cases,  it  is  well  that  they  should,  in  the  acts  of  incorpo- 
ration which  they  pass,  retain  the  power  of  modifying,  changing, 
and  altering,  as  occasion  m<iy  require.  They  have  done  it  in  the 
charter  of  the  Granville  Alexandrian  Society.  The  corporation 
is  created,  and  the  powers  granted,  "subject,  however,  to  such 
rules  and  regulations  as  the  legislature,  from  time  to  time,  may 
think  proper  to  make." 

Can  there  be  any  doubt  that,  under  this  saving  clause,  the  legis- 
lature would  have  had  the  power,  on  the  day  on  which  they 
passed  these  restraining  laws,  by  a  private  act,  to  have  said  that 
this  corporation  should  not  exercise  banking  powers  and  privi- 
leges? We  think  not.  And  if  the  corporation  would  have  been 
bound  to  obey  a  private  law  of  this  character,  it  certainly  should 
be  bound  to  obey  a  general  law  intended  to  effect  the  same  object. 

It  has  been  argued  by  defendant's  counsel  that  there  has  been, 
BO  far,  a  recognition,  by  the  supreme  power  of  the  state,  of  the 
power  of  this  corporation  to  exercise  the  banking  franchise,  as,  in 
fact,  to  confirm  to  it  the  right.  There  is  force  in  the  argument, 
and  it  would  seem  difficult  to  escape  the  conclusion  that  the 
authorities  of  the  state  have  considered  this  as  a  banking  institu- 
tion. It  has  been  so  treated  by  the  auditor  of  state  and  by  the 
banking  commissioners.  It  has  paid  a  tax  like  the  other  banks, 
since  this  tax  has  been  appropriated  by  the  legislature.  The 
state,  by  its  agents,  have  borrowed  money  of  it  to  carry  on  its 
public  works,  and  although,  by  the  reservation  in  the  charter,  the 
legislature  might,  at  anytime,  have  passed  a  law  prohibiting  it 
from  issuing  paper  or  exercising  banking  powers,  it  has  done 
nothing  of  the  kind,  except  what  is  contained  in  the  general  re- 
straining law.  The  only  act  ever  done  by  the  general  assembly, 
80  far  as  we  know,  manifesting  dissatisfaction  at  the  course  pur* 
sued  by  this  corporation,  was  the  adoption  of  the  joint  resolution 
directing  the  information  in  this  case  to  be  filed.  Still,  it  seems 
to  the  court  that  these  things  can  not  properly  be  taken  into  con- 
sideration in  deciding  upon  the  validity  of  the  first  plea  of  the 
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"^defoDdants.  The  simple  question  presented  bj  that  plea  [17 
is,  whether,  by  the  act  of  incorporation,  as  originally  passed, 
banking  powers  were  vested  in  this  corporation.  Wo  think  they 
were  not,  and  we  therefore  hold  that  the  plea  is  insufficient,  and 
can  not  operate  as  a  bar  to  the  information. 

This  plea  being  disposed  of,  it  becomes  necessary  to  turn  our 
attention  to  the  third  plea,  to  which  there  is  also  a  demurrer. 

This  prosecution  is  in  pursuance  of  the  act  of  March  17, 1838, 
entitled  **aD  act  relating  to  informations  in  the  nature  of  quo  war- 
rantOj  and  regulating  the  mode  of  proceeding  therein."  Swanks 
Stat.  769. 

In  section  26  of  this  act,  it  is  enacted,  that  ^<  nothing  in  this  act 
contained  shall  authorize  any  proceeding  against  any  corporation, 
for  forfeiture  of  charter,  unless  the  same  shall  be  commenced 
within  five  years  from  the  time  of  the  exercise  of  the  power,  or 
the  act  of  omission  alleged  as  the  cause  of  forfeiture;  and  no  pro- 
ceedings under  this  act  shall  be  sustained  against  any  corporation, 
on  account  of  the  exercise  of  any  power  or  franchise  under  its 
charter,  which  shall  have  been  used  and  exercised  for  the  term  of 
twenty  years  prior  to  the  commencement  of  such  proceedings;  nor 
sbatl  any  proceeding  be  commenced  under  this  act  against  any 
officer,  to  oust  him  or  her  from  office,  unless  such  proceeding  shall 
be  commenced  within  three  years  next  after  the  cause  of  such 
ouster  or  right  to  hold  such  office  shall  have  arisen;  provided,  that 
Buch  proceedings  under  this  act  may  be  had,  and  the  same  shall 
not  be  barred,  in  any  of  the  above  cases,  if  commenced  within  two 
years  from  the  passage  of  this  act." 

It  will  be  seen  that  by  this  section  three  classes  of  cases  are  pro- 
vided for.  If  the  proceeding  be  against  a  corporation  for  the  ex- 
ercise of  a  power  not  granted,  or  for  an  act  of  omission,  it  must  be 
commenced  within  five  years  from  the  exercise  of  the  power,  or 
of  the  omission  to  act.  If  it  be  for  the  exercise  of  a  power  or 
franchise,  it  must  be  within  twenty  years  from  the  commencement 
of  the  exercise  of  the  franchise.  In  other  words,  if  this  power  or 
franchise  has  been  exercised  for  the  term  of  twenty  years,  the 
right  to  exercise  it  can  not  be  questioned  *under  this  act.  If  [18 
the  proceeding  is  against  an  officer,  to  oust  him  from  office,  it  must 
be  commenced  within  three  years  after  the  cause  of  such  ouster 
shall  have  arisen. 

But  there  is  annexed  a  provision,  that  if  the  pr  )ceeding8  are 
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commenced  within  two  years  from  the  passage  of  the  act,  none 
of  the  above  causes  shall  operate  as  a  bar. 

The  third  plea  in  the  case,  now  under  consideration,  is  framed, 
or  intended  to  be  framed,  under  this  section  of  the  statute. 

It  sets  out  that  the  defendants,  "  on  August  1,  1815,  at  the  town 
of  Granville  aforesaid,  established  a  bank,  in  the  name  and  by 
authority  of  the  corporation,  and  became  the  proprietors  of  a  fund, 
for  the  purpose  of  issuing  notes,  receiving  deposits,  making  dis- 
counts, and  transacting  all  of  her  banking  business;  and  did  then 
and  there,  in  their  corporate  name  and  authority,  issue  notes,  re- 
ceive deposits,  and  make  discounts,  and  use  and  transact  all  other 
banking  business;  and  that  from  the  said  1st  day  of  August, 
hitherto,  and  for  more  than  twenty  years  successively^  next  preceding 
March  17,  1838,  have, /rom  time  to  time^  issued  notes,  received  de- 
posits, and  made  discounts,  and  transacted  other  banking  business. 
And  during  all  said  term,  without  intermission,  have  kept  up,  by 
electing  and  swearing  into  office  their  directors  and  other  officers, 
their  organization  as  a  bank,  and  upon  all  dividends  by  them  de- 
clared, in  their  banking  business,  have  paid  the  lawful  tax  to  the 
State  of  Ohio  as  a  banking  corporation.** 

It  is  objected  to  this  plea,  that  the  distinct  facts  set  forth  in  this 
plea  do  not,  separately  considered,  amount  to  evidence  of  the  ex- 
ercise of  the  franchise  of  banking.  For  instance,  that  the  election 
and  swearing  into  office  of  officers  during  a  period  of  twenty  years, 
is  not  such  a  user  of  a  franchise  as  to  confer  a  right.  This  is  cer-  . 
tainly  correct,  and  if  the  pica  contained  nothing  further,  it  would 
unquestionably  bo  bad. 

It  is  further  objected,  that  having  "from  time  to  time,  issued 
notes,"  etc.,  is  not  such  a  user  of  the  franchise  of  banking  as  to 
confer  a  right.  This  also  is  true,  and  if  nothing  beyond  this  had 
been  stated  in  the  plea,  it  would  have  been  defective. 
19]  *The  whole  plea  must  be  taken  together,  and  if,  taking  the 
whole  together,  it  shows  that  the  defendants  have,  for  the  term  of 
twenty  years  and  more,  used  the  franchise  of  banking,  as  that 
franchise  is  ordinarily  used  by  banks,  upon  which  it  is  expressly 
conferred,  it  is  sufficient.  This  franchise  is  exercised,  not  by  the 
performance  of  a  single  act,  but  of  a  variety  of  acts,  which,  taken 
together,  constitute  the  business  of  banking. 

The  prosecuting  attorney,  however,  complains  that  this  plea  is 
double,  because  it  undertakes  to  set  forth  this  variety  of  act.    It 
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18  not  80.  Several  matters  are  stated,  such  as  the  discoaot  of 
notes,  the  issue  of  notes,  the  election  of  officers,  etc.,  bat  thoj  all 
conduce  to  establish  one  proposition,  the  use  of  banking  powers. 

The  question  is,  whether  the  plea  does,  in  fact,  set  forth  the  use, 
by  the  defendants,  of  the  banking  franchise  for  twenty  years,  as 
that  franchise  is  ordinarily  exercised  by  banks. 

It  sets  forth,  that,  during  all  the  time  stated  in  the  plea,  the 
corporation  "have,  without  intermission,  by  election  and  swearing 
into  office  of  their  directors  and  other  officers,  kept  up  their 
organization  as  a  bank.*'  This  is  in  conformity  with  the  practice 
and  usage  of  banks.  It  further  sets  forth,  that,  from  August  1, 
1815,  '*  hitherto,  and  for  more  than  twenty  years  successively^  next 
preceding  March  17,  1838,  they  have,  from  time  to  time^  issued 
notes,  received  deposits,  and  made  discounts,  and  transacted  other 
banking  business."  This,  too,  wo  suppose  to  be  in  strict  con- 
formity to  the  usages  of  incorporated  banks. 

It  seems,  however,  to  be  apprehended  by  the  prosecuting  attor- 
ney, that  the  expression  *'from  time  to  time"  implies  that  there  has 
been  a  cessation  of  this  user,  and  that  it  has  not  been  continuous. 
The  allegation  of  the  plea  is,  "that /or  more  than  twenty  years  suc- 
cessively, next  preceding,"  etc.,  notes,  etc.,  were  "  from  time  to 
time"  issued,  etc.;  not  that  it  was  done  "from  time  to  time" 
during  a  period  of  twenty  years.  No  bank  is  perpetually,  con- 
tinually, daily  engaged  in  receiving  deposits,  making  discounts, 
and  issuing  notes.  All  these  things  *are  done  "time  to  [30 
time,"  at  set  times,  or,  as  occasion  may  require. 

From  a  most  careful  examination,  we  are  brought  to  the  con^ 
elusion  that  this  plea  is  well  pleaded,  and  that  it  is  sufficient,,  in 
law,  to  bar  the  prosecution. 

It  is  claimed,  however,  that  this  information  hating  been  filed 
in  pursuance  of  a  joint  resolution  of  the  general  assembly,  that 
resolution  operates  as  an  extension  of  time  within  which  an  in- 
formation maybe  filed,  so  far  as  this  corporation  is  concerned; 
and,  further,  that  the  commencement  of  this  prosecution  must  be 
dated  from  the  time  an  application  was  nvude  to  the  court  for 
leave  to  file  an  information.  This  application  is  said  to  have  been 
made  in  September,  1839.  So  liar  as  relates  to  this  last  position 
taken,  it  is  sufficient  to  say  that  we  are  now  inquiring  as  to  the 
validity  of  a  plea,  and  must  be  confined  to  therecord.  In  the  re- 
cord, there  is  nothing  to  show  that  application  was  ever  made  to  thia 
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court  for  leave  to  file  an  information  against  the  defendants.  And 
if  there  were,  it  would  be  a  slrango  inference  to  draw,  that,  be- 
cause this  court  refused  leave  to  file  an  information,  therefore,  an 
information  was  filed,  and  proceedings  commenced. 

As  respects  the  resolution  of  the  general  assembly,  directing 
this  information  to  be  filed,  it  does  not  purport  to  interfere  with, 
or  change,  the  quo  warranto  law.  That  law  directs  that  an  in- 
formation may  bo  filed  by  the  prosecuting  attorney,  ''upon  leave 
granted  by  the  supremo  court,  in  term  time,  or,  by  any  judge 
thereof,  in  vacation,'*  **and  shall  be  so  filed  when  the  same  shall 
be  directed  by  the  governor,  the  general  assembly,  or  the  supreme 
court."  When  the  information  is  filed,  no  matter  whether  it  is 
done  on  leave  granted,  or  by  direction  of  the  governor,  general 
assembly,  or  supreme  court,  the  proceedings  must  be  according 
to  the  law,  and  the  decision  of  the  case  must  be  according  to  the 
law.  We  can  not  look  back  to  see  whence  the  order  for  the  com- 
mencement of  the  proceedings  emanated,  and  vary  our  decisions 
accordingly. 

The  court  being  unanimous  in  the  opinion  that  the  third  plea 
is  sufficient,  it  is  unnecessary,  at  the  present  time,  to  go  further 
into  the  case. 

21]  *The  prosecuting  attorney  can  have  leave  to  withdraw  the 
'demurrer,  and  reply.  If  this  is  wished,  the  case  will  be  contin- 
*ued,  and  remanded  to  the  county.  If  not,  then  judgment  will  be 
.entered  for  the  defendant. 

i£NoTE. — Upon  the  sugi^estion  made  by  the  court,  the  case  was 
continued,  and  remanded  to  the  county  of  Licking,  and  leave 
;given  both  parties  to  amend  the  pleadings.] 


William  M.  Townsend  v.  P.  and  G.  Carpentbr. 

The  assignee  <ef  a  Jiote,  not  negotiable,  may  sue  the  maker  in  chancery  to  en- 
force payment. 

This  is  a  bill  m  chancery,  from  the  county  of  Fairfield. 
The  bill  is. filed  ^by  the  assignee  of  a  note,  not  negotiable,  against 
the  assignor  and  maker,  netting  up,  in  avoidance  of  the  right  of 
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Bot-off  by  the  maker,  a  promise  to  pay,  made  by  the  maker  to  the 
assifrnee,  after  notice  of  the  assigDment. 

The  bill  charges  that  on  January  7,  1839,  Paul  made  this  note 
to  Gabriel  Carpenter,  for  SI,500.  That  on  the  same  day,  Gabriel 
indorsed  it  to  the  plaintiff)  oi  which  fact  Paul,  at  the  time,  had 
notice  from  the  complainant.  That  at  the  time  of  the  assignment 
Paul  had  no  demand  against  Gabriel  which  could  be  setoff  against 
the  note  in  the  hands  of  Gabriel ;  that  at  the  maturity  of  the  note, 
and  frequently  afterward,  Paul  promised  to  pay  to  the  complain- 
ant the  amount  due  on  the  note.  The  bill  then  alleges  that  he 
has  never  paid  the  same,  and  pretends  to  have  claims  as  set-offs 
against  the  note. 

Paul  Carpenter,  the  maker  of  the  note,  in  his  answer,  among 
other  things,  avers  that  a*ter  the  transfer  of  the  note,  Gabriel 
promised  that  he  wouW  ♦give  the  respondent  $50  a  week  to  pay 
♦on  the  note ;  that  the  respondent  so  told  the  complainant,  [22 
and  the  complainant  expressed  a  belief  that  Gabriel  would  do  so; 
and  the  respondent,  in  that  event,  promised  to  pay  the  complain- 
ant ;  be  avers  that  he  never  promised  except  upon  this  condition. 
The  testimony  of  several  witnesses  has  been  taken  for  the  purpose 
of  establishing  the  charges  in  the  bill. 

GaiMKE,  J.  The  first  and  principal  question  to  be  decided  is, 
whether  an  assignee  of  a  note  has  a  right  to  maintain  a  suit  in 
this  court.  The  note  is  not  negotiable ;  the  consequence  is  that  an 
assignment  of  it  does  not  transfer  the  legal,  but  only  the  equitable 
interest  in  it.  This  is  obvious  from  the  fact  that  the  assignee,  if 
ho  does  sue  at  law,  is  compelled  to  make  use  of  the  name  of  the 
assignor.  Notwithstanding  the  assignments,  the  legal  interest  re- 
mains in  the  assignor ;  and  as  he  alone  who  has  the  legal  interest 
in  the  subject  matter  can  maintain  a  suit,  the  action,  although  it 
is  brought  for  the  benefit  of  the  assignee,  must  still  be  brought 
in  the  name  of  the  assignor.  It  is  not  even  necessary  to  notice 
the  name  of  the  assignee  on  the  record,  as  that  it  is  for  his  use ; 
hence  the  term  assignrtient  has  been  appropriated  to  signify  the 
transfer  of  a  note  not  negotiable,  and  indorsement^  to  signify  the 
transfer  of  a  note  which  is  negotiable.  It  would  seem  to  follow, 
therefore,  that  if  the  transfer  of  a  note  which  is  not  negotiable, 
does  convey  the  merely  equitable  interest  in  it,  that  the  assignee 
has  a  right  to  maintain  a  suit  in  chancery  against  the  maker  to 
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enforce  the  payment  of  it.  There  could  be  no  doabt  of  this,  if  it 
were  not  that  coarts  of  law,  in  very  modern  times,  have  been  dis- 
posed, in  an  indirect  manner,  to  protect  the  interests  of  the  as- 
signee when  he  sues  in  the  name  of  an  assignor ;  and,  in  conse- 
qnence  of  this,  a  single  court  has  determined  that  a  court  of 
chancery  is  deprived  of  its  jurisdiction.  Such  is  the  decision  in 
the  case  of  Mosely  v.  Grouch,  4  Rand.  592.  But  I  do  not  know 
another  case  where  it  has  been  hold  that  a  court  of  law  having  once 
declined  jurisdiction  of  a  particular  subject  matter,  and  afterward, 
in  an  indirect  manner,  entertained  it,  that  a  court  of  chancery,  to 
23]  which  it  appropriately  and  originally  ^belonged,  is,  there- 
fore, deprived  of  it.  The  course  now  pursued  by  the  courts  of  law 
constitutes  a  part  of  its  practice,  while  that  pursued  by  the  other 
court  is  not  merely  a  part  of  its  practice,  but  grows  out  of  its 
original  constitution  and  the  nature  of  the  interest  which  is  the 
matter  in  controversy. 

Story,  in  his  treatise  on  Equity,  does  not  treat  this  as  a  doubtful 
question.  Ho  seems  to  take  it  for  granted  as  an  acknowledged 
principle.  "In  order,*'  he  says,  "to  constitute  an  assignment  of 
a  debt,  or  other  chose  in  action,  in  equity,  no  particular  form 
is  necessary.  Indorsing  and  delivering  a  bond  to  an  assignee 
amounts  to  an  assignment  of  tho^ond.  An  assii^nment  of  a  debt 
may  be  by  parol  as  well  as  by  deed."  2  Story  Eq.  311.  I  think, 
then,  that  the  first  question — has  the  assignee  a  right  to  sue  in 
chancery? — must  bo  answered  in  the  affirmative. 

The  bill  alleges  that  on  the  day  this  note  for  91,500  was  as- 
signed to  the  complainant,  he  gave  notice  to  Paul  Carpenter,  and 
that  when  the  note  became  duo,  and  frequently  afterward,  the 
latter  promised  to  pay  him  the  amount.  The  answer  admits  no- 
tice a  short  time  after  the  date  of  the  note,  but  denies  that  he  ever 
made  any  promise  to  pay,  except  upon  the  condition  that  Gabriel 
Carpenter,  the  assignor,  would  procure  his  discharge  from  his  lia- 
bility as  security  for  Gabriel,  or  furnish  him  money  to  pay  the 
note.  But  the  depositions  of  Hunter  and  the  two  Townsends  ex- 
pressly contradict  this  assertion  in  the  answer,  and  show  that 
Paul  Carpenter  did  make  an  express  promise  to  the  complainant 
to  pay  him.  If  it  should  be  said  that  this  promise,  at  any  rate, 
gives  a  right  to  sue  at  law,  it  may  be  answered  that  a  promise  by 
the  maker  can  not  divest  a  third  person,  the  assignor,  of  his  legal 
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interest,  so  far  as  to  deprive  a  court  of  ohancery  of  at  least  cod- 
curront  juriediction. 

Decree  for  the  complainaot. 

No  arguments  came  to  the  reporter's  bands. 


♦The  State  op  Ohio,  ex  rbl.  Philip  Owens  et  al.  u.  The  [24 
Trustees  of  Section  29,  Fractional  Township  3,  Range  1, 
Delhi  Township. 

Before  any  denomination  of  Christians  can  be  entitled  to  any  part  of  the 
ministerial  fund,  arising  from  the  rents  of  section  29,  they  must  have 
formed  themselves  into  a  society,  in  the  township  in  which  the  section  is 
located,  and  have  given  themselves  a  name. 

The  agent  appointed  to  receive  said  fund  must  have  been  appointed  by  the 
society,  as  a  collective  body,  and  not  by  the  individual  members  of  the 
society 

This  is  an  alternative  mandamus  from  the  county  of  Ham- 
ilton. 

At  the  April  term  of  said  court,  1840,  by  order  of  court,  an 
alternative  mandamus  was  issued,  commandintir  the  defendants  to 
pay  over  to  the  "Roman  Catholic  Church  of  Delhi  township"  an 
equal  dividend  of  the  rents  of  section  No.  29,  in  said  township, 
due  for  the  years  1837,  '38,  '39,  or  to  appear  before  the  court 
forthwith,  and  show  cause  why  the  same  should  not  be  paid 
over. 

The  defendants  appeared,  and  time  was  given  to  make  re- 
turn, and  on  September  14,  in  the  same  year,  the  return  was 
filed. 

In  this  return  the  defendants  allege: 

1.  That  there  is  not  now,  and  never  has  been,  in  said  township 
of  Delhi  a  society  formed  and  organized  by  the  name  of  the 
*'  Roman  Catholic  Church  of  Delhi  township,"  for  the  purposes  of 
religious  worship;  and  they  deny  that  all  those  who  are  claimed 
by  the  relators  to  belong  to  such  society  are  citizens  of  said 
township. 

2.  Thev  deny  that  they  have  refused  to  pay  to  the  Roman 
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Catholic  Society  of  Delhi,  or  their  authorized  agent,  appointed  by 
said  Hociety,  their  proportion  of  the  rents  arising  from  section 
No.  29,  for  the  years  specified,  but  aver,  on  the  contrary,  that  at 
all  times  when  the  agent  of  the  relators  presented  himself  for  said 
3-ears,  they  informed  him  that  when  he  would  produce  evidence 
35]  that  the  relators  were  ^citizens  of  said  township;  that  they 
were  regularly  organized  as  a  religious  society,  by  the  name  of 
the  Roman  Catholic  Society,  or  Church,  of  Delhi  township,  and 
that  the  agent  was  appointed  at  a  regular  meeting  of  said  society 
to  receive  said  rents,  they  would  pay  the  same.  They  allege, 
however,  that  this  evidence  has  never  been  furnished,  although 
often  promised. 

To  this  return  no  demurrer,  plea,  or  answer  has  been  filed.  It 
stands  upon  the  record  uncontradicted,  and  is  in  no  way  contro- 
verted. Testimony  has  been  taken  both  by  the  relators  and  defend- 
ants. As  that  testimony  is  cited  and  commented  on  in  the  opinion 
of  the  court,  it  is  unnecessary  here  to  recapitulate  it. 

Carey  &  Caldwell,  for  the  relators. 

Storer,  Riddle  &  Roll,  for  defendants. 

Hitchcock,  J.  This  case  is  presented  to  the  court  in  somewhat 
of  a  singular  aspect.  A  mandamus  was  issued  on  the  relation  of 
Philip  Owens  and  others,  claiming  to  be  the  members  of  the  Roman 
Catholic  Society  of  Delhi  township,  to  which  a  return  was  regu- 
larly made  by  the  defendants.  The  statute  ngulating  proceedings 
in  cases  of  this  description,  requires  ^'  that  whenever  a  return  shall 
be  made  to  any  such  writ,  the  person  prosecuting  such  writ  may 
demur,  or  plead,  to  all  or  any  of  the  material  facts  contained  in  the 
said  return ;  to  which  the  person  making  such  return  shall  reply, 
take  issue,  or  demur ;  and  the  like  proceedings  shall  be  had  therein, 
for  the  determination  thereof,  as  might  have  been  had  if  the  person 
prosecuting  such  writ  had  brought  his  action  on  the  case  for  a  false 
return."  In  the  case  before  us,  this  provision  of  the  statute  has 
been  entirely  disregarded,  and  there  is  neither  an  issue  in  fact,  nor 
in  law,  joined.  It  would  be  right  to  send  the  case  back  to  the 
county,  with  directions  to  have  an  issue  made  up.  But  as  tes- 
timony has  been  taken  and  the  case  argued,  although  we  do  not 
intend  to  sanction  the  course  of  practice  puruued,  we  shall  not 
20]  decline  to  go  into  its  consideration.  The  counsel  ^for  the 
respective  parties  seem  to  have  treated  the  case  as  if  the  return  had 
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been  traversed ;  and  they  abo  raise  some  questions  of  law,  as  to 
the  effect  of  the  retnrD,  provided  the  court  shall  consider  it  as  hav- 
ing been  proven  to  be  true. 

Before  referring  to  the  testimony  in  the  case,  it  is  proper  to  set- 
tle the  principles  of  law  by  which  it  must  be  governed. 

In  the  sale  of  Isnd  by  the  United  States  to  the  Ohio  Company, 
and  to  John  C.  Syraraes,  section  16  in  each  township  was  reserved 
for  the  use  of  schools,  and  section  29  for  the  use  of  religion  in  the 
township.  In  other  sales  of  public  lands  by  the  United  States, 
section  16  has  been  in  like  manner  reserved,  but  not  section  29. 
These  sections  thus  reserved  for  religious  purposes  have  usually, 
in  common  parlance,  and  sometimes  in  legislutive  enactments, 
been  denominated  ministerial  sections. 

In  section  26,  of  article  8,  of  the  constitution  of  the  state,  it  is  pro- 
Tided  that  '*laws  shall  be  passed  by  tbe  legislature  which  shall  se- 
cure to  each  and  every  denomination  of  religious  societies  in  each 
surveyed  township,  which  now  is,  or  may  be  hereafter  formed  in 
the  state,  an  equal  participation,  according  to  their  number  of  ad- 
herents, of  the  profits  arising  from  the  land  granted  by  Congress 
for  the  support  of  religion,  agreeable  to  the  ordinance  or  act  of 
Congress  making  the  appropriation.'* 

In  accordance  with  this  injunction  of  the  constitution,  the  general 
assembly  have,  from  time  to  time,  as  seemed  necossary,  acted  upon 
the  subject.  The  law  now  in  force  in  relation  to  it,  is  found  in  the 
act  of  March  14, 1881,  "  to  incorporate  the  original  surveyed  town- 
ships.'* In  section  13  of  this  act,  it  is  provided  that  *'  each  and 
every  denomination  of  religious  societies,  after  giving  themselves 
a  name,  shall  appoint  an  agent  who  shall  produce  to  the  trustees 
a  certificate  containing  a  list  of  their  names  and  numbers,  speci- 
fying that  they  are  citizens  of  said  township  ;  and  the  agent  shall 
pay  over  an  equal  dividend  of  the  rents  within  three  months  after 
they  shall  have  been  received,  to  bo  appropriated  to  the  support 
of  religion,  at  the  discretion  of  each  society;  provided  *that  [27 
all  members,  above  the  age  of  fifteen  years,  shall  be  entitled  to 
have  their  names  enrolled  by  any  society."  And  in  section  15  the 
trustees  of  each  incorporated  township  are  required  to  meet  on  the 
first  Monday  in  January,  annually,  and  make  a  dividend  of  the 
rents  to  each  religious  society;  '^and  in  making  such  dividend, 
each  society  shall  bo  entitled  to  receive  a  just  proportion  of  the 
money  received  by  the  treasurer." 
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It  is  clear  that  thiB  fand  is  intended  for  the  support  of  religion 
in  the  township  in  which  the  section  is  located,  from  which  it  is 
derived,  and  can  not  be  appropriated  for  any  other  purpose,  or 
for  the  support  of  religion  in  any  other  place. 

It  is  to  be  distributed  to  the  different  religious  societies  in  pro- 
portion to  their  numbers;  and  in  ascertaining  numbers,  all  ac- 
tually belonging,  or  adhering,  to  each  society,  of  the  age  of  fifteen 
years,  or  more,  are  to  be  taken  into  the  account,  provided  "thoy 
are  citizens  of  said  township." 

Here  a  question  is  raised  as  to  the  meaning  of  the  word  "  citi- 
zens^'' as  used  in  this  connection.  That  this  word  does  not  always 
mean  one  and  the  same  thing  is  clear.  Thus,  we  speak  of  a  per- 
son as  a  citizen  of  a  particular  place,  when  we  mean  nothing 
more  by  it  than  that  he  is  a  resident  of  that  place.  When  we 
speak  of  a  citizen  of  the  United  States,  wo  mean  one  who  was 
born  within  the  limits  of,  or  who  has  been  naturalized  by,  the  laws 
of  the  United  States.  It  can  hardly  be  believed  that  the  legisla- 
ture, in  using  the  word  '^citizen,"  in  this  statute,  intended  to  make 
a  distinction  between  native  or  naturalized  citizens,  and  resident 
aliens.  Why  should  such  distinction  be  made?  Is  there  not  as 
much  need  of  religious  instruction  in  the  one  case  as  the  other? 
To  me  it  seems  clear  that  the  word  citizen,  as  here  used,  should 
be  held  to  be  synonymous  with  the  word  resident.  The  legisla- 
ture did  intend  that,  in  ascertaining  numbers,  none  but  such  as 
were  residents  of  the  township  should  be  included.  But  if  there 
is  any  doubt  upon  the  subject,  that  doubt  must  be  removed  upon 
reference  to  the  constitution.  Wo  are  bound  so  to  construe  every 
law,  if  possible,  that  it  shall  not  conflict  with  the  constitution. 
28]  *If  it  can  not  be  so  construed,  then  it  must  be  rejected,  for  a 
legislative  act  which  is  in  violation  of  the  constitution  can  be  of 
no  binding  force.  The  provision  of  the  constitution,  as  already 
cited,  is,  that  laws  shall  bo  passed,  securing  to  each  and  every 
denomination  of  religious  .societies  ''  an  equal  participation,  ac- 
cording to  their  number  of  adherents^  of  the  profits  arising"  from 
these  lands.  If  a  person  who  is  not  a  citizen  can  be  an  adherent 
of  a  religious  society,  this  section  of  the  constitution  has  secured 
to  him  a  participation  in  the  profits  of  these  lands.  It  is  clear, 
then,  that  this  law  is  not  such  as  is  required  by  the  constitution, 
unless  we  hold  the  word  citizen,  as  here  used,  to  mean  the  same  as 
resident, 
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But  before  any  claim  can  be  made  upon  the  trustees,  the  sect 
claiming  mast  have  formed  themselves  into  a  society,  and  must 
have  given  themselves  a  name.  It  is  not  enoup:h  that  there  are 
individuals  who  are  members  of  Christian  churches,  residing 
within  the  township.  A  society  must  be  actually  formed,  and 
known  by  name.  A  religious  society  is  made  up  of  individuals 
associated  together  for  religious  purposes.  As  to  the  particular 
mode  or  manner  of  constituting  or  forming  this  society,  it  i^  im- 
material. Each  denomination  of  Christians  may  form  their  soci- 
eties according  to  the  usual  practice  or  custom  of  their  sect.  But 
the  society  must  be  formed,  and  must  have  a  name. 

The  society  thus  formed,  must  appoint  an  ai^ent.  This  can  not 
be  done  by  the  individual  members  of  the  society,  by  subscribing 
a  paper  constituting  an  individual  an  agent;  but  it  must  be  done 
by  vote  of  the  society,  as  a  collective  body. 

This  agent  must  be  furnished  with  a  certified  list  of  the  number 
and  names  of  the  members  of  the  society,  residing  within  the 
township,  over  the  ago  of  fifteen  years. 

The  society  having  been  thus  formed,  and  having  appointed 
their  agent,  are  entitled  to  a  share  of  the  fund,  in  proportion  to 
their  numbers,  upon  the  production  by  the  agent  to  the  trustees, 
of  the  certitied  list  of  numbers  and  names. 

Before  the  trustees  can  be  justified  in  distributing  any  portion 
of  this  fund  to  any  agent,  they  must  have  satisfactory  *evi-  [29 
dence  that  a  society  has  been  organized,  and  has  a  name,  and  that 
an  agent  has  been  appointed.  The  proof  of  the  appointment  of 
the  agent  should  be  verified  by  something  more  than  his  own 
statement. 

Such  we  understand  to  bo  the  law  upon  this  subject,  and  it  re- 
mains to  apply  it  to  the  case  before  us. 

The  first  reason  assigned  by  the  defendants  for  not  obeying  the 
alternative  mandamus  is,  that  there  is  no  such  religious  society  in 
their  township  as  the  "Roman  Catholic  Society  of  Delhi  town- 
ship,'' regularly  organized  and  having  that  name. 

•Much  testimony  has  boon  introduced  upon  this  point  by  both 
parties.  Without  recapitulating  it,  it  is  sufficient  to  say  that  it 
is  altogether  vague,  and  of  such  a  character  as  to  satisfy  us  that 
there  never  has  been  any  organized  society  of  that  name  in  the 
township.  There  are  many  Catholics  in  the  township,  and  efforts 
have  been  made  to  effect  an  organization,  not  for  religious  wor- 
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ship,  but  for  procaring  a  portion  of  ihn  -fund.  B«fc  the  law  has 
not  been  complied  with.  Three  persons  hav«  boea  examined  to 
prove  an  organization.  The  first  of  these  it  Philip  Qwen«,  the 
principal  relator.  He  states,  among  other  tbingH,  a»  follows: 
''  We  organized,  cis  well  as  1  remember^  in  the  y^r  1834,  a  Boman 
Catholic  Society  in  Delhi  township,  for  the  purpose  of  becoming 
a  body  of  people,  and  to  receive  our  proportion  of  the  ministerial 
fund''  When  inquired  of  as  to  the  name  of  the  society,  ho  says 
it  was  the  ^*Boman  Catholic  Society  of  Delhi  township."  James 
Oahill  speaks  of  a  society  organized  ;  and  when  inquired  of  as  to 
the  name,  he  says  it  was  "Catholic."  Anthony  Hannah,  another 
witness,  says  that  in  January,  1839,  he  was  at  the  formation  of  a 
society  of  Catholics  in  Delhi  township,  and  that  the  name  was  the 
'^floman  Catholic  Society."  Ho  afterward  says  that  the  society 
had  been  previously  formed,  but  that  he  had  never  before  at- 
tended. These  are  the  only  persons  who  know  anything  about 
the  formation  of  a  society,  which  is  said  to  consist  of  about  one 
hundred  and  fifty  members ;  and  it  is,  at  least,  a  little  singular 
that  no  two  of  them  agree  as  to  the  name.  When  called  upon  for 
80]  their  books,  or  other  written  evidence  of  *the  formation  or 
existence  of  a  society,  none  were  produced ;  and  when  the  de- 
fondants  called  at  the  place  where  they  were  informed  such  docu- 
ments could  bo  found,  they  were  not  there;  but  it  was  said  they 
had  been  carried  away  to  town  to  be  fixed.  As  yet,  however,  they 
have  never  been  exhibited. 

This  testimony  falls  far  short  of  satisfying  our  minds  of  the 
existence  of  such  a  society  as  is  claimed;  and  might  be  well  re- 
jected by  the  trustees,  as  not  furnishing  such  proof. 

The  second  cause  alleged  why  the  mandamus  was  not  obeyed 
is,  that  the  defendants  did  not  refuse  to  pay  over  the  money  to 
the  Roman  Catholic  Society,  but  only  required  proof  of  the  forma- 
tion of  such  society,  of  the  appointment  of  an  agent,  and  of  the 
correctness  of  the  list,  and  proffered,  if  such  proof  was  given,  to 
pay  over  the  money ;  but  no  such  proof  was  exhibited. 

This  allegation  is  sustained  by  the  evidence.  The  only  testi- 
mony to  contradict  is,  that  three  instruments  of  writing  were 
produced  to  the  trustees,  all  of  which  art  of  similar  purport.  One 
of  these  instruments  of  writing  is  as  follows,  to  wit:  "  We,  the 
undersigned,  citizens  of  the  township  of  Delhi,  Hamilton  county, 
Ohio,  composing  the  Society  of  Boman  Catholics  of  said  town- 
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ship,  claiming  to  have  the  benefit  of  the  miniBtertal  appropriation 
for  said  township,  for  the  year  1838,  do  appoint  Philip  Owens  oar 
agent,  to  receive  oar  proportions  of  said  fund,  and  receipt  for  the 
same  accordingly.  As  witness  our  hands,  this  December  23, 1838.'' 
Then  follow  the  names  of  ninety-seven  individuals,  after  which 
the  following  certificate:  '* Certified  by  Philip  Owens,  agent  for 
the  society."  The  entire  document,  signatures  and  ail,  wus 
proven  to  bo  in  the  handwriting  of  Philip  Owens.  And,  in  addi- 
tion to  this,  there  was  the  testimony  of  one  witness,  that  ho  had 
heard  that  there  was  a  Roman  Catholic  Society  in  Delhi. 

This  evidence  was  not  sufficient  to  prove  the  existence  of  the 
society,  nor  the  appointment  of  the  agent  who  made  the  applica- 
tion, without  which  proof  the  trustees  could  not  have  been  justi- 
fied in  paying  over  the  money,  Bosidos,  it  was  suspicious  upon 
the  face  of  it.  And  these  suspicions  were  *increa8od  by  the  [31 
testimony  of  a  witness,  who  stated  that  Owens  went  about  among 
the  people,  with  a  paper  similar  to  the  foregoing,  to  get  names 
subscribed  to  it,  and  that  he  procured  one  person,  at  least,  to 
subscribe  to  it,  who  was  not  of  the  Catholic  faith,  by  assuring  him 
that  that  would  make  no  diflcrence ;  and,  by  assuring  him  fur* 
ther,  that  the  money,  when  procured,  should  be  distributed  in 
equal  proportions  to  those  whose  names  appeared  on  the  paper. 

Taking  the  whole  case  into  consideration,  the  court  are  of  opin- 
ion that  the  return  is  sufficient  in  law,  and  that  the  facts  therein 
stated  are  true.  Judgment  will  therefore  be  entered  for  the  de- 
fendants.   Judgment  for  the  defendants. 


H.  C.  Watkins  v.  James  Collins  et  al. 

The  chancellor  often  refuses  to  aid  in  the  execution  of  contracts  which  he 

would  not  rescind. 

This  is  a  bill  of  review  from  the  county  of  Hamilton. 

The  present  defendants  were  the  original  plaintiffs,  and  were 
the  heirs  of  Elizabeth  Merritt.  The  original  bill  was  brought  to 
set  aside  an  exchange  of  part  of  a  lot  in  Cincinnati,  with  Watkins* 
for  a  leasehold  interest  in  another  lot,  which  they  aver  was  of 
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gromlj  anequal  valae,  and  broaght  about  by  a  fraadalent  com- 
bination of  Watkins  and  Harwood.  The  fraud  is  deniod  by  an- 
swer. 
Wriout,  Walker  and  Miner,  for  the  plaintiff: 
The  sint^ie  question  is,  whether  the  bargain  between  Watkins 
and  Mrs.  Merritt  was  made  out  by  the  proof  to  be  fraudulent  on 
the  part  of  Watk ins? 

33]  *1.  Watk  ins  never  negotiated  with.  Mrs  Merritt,  but  refused 
to  do  00.  It  can  not  therefore  be  said  that  he  took  advantage  of 
a  woman. 

2.  Harwood  was  the  friend  and  step&ther  of  Mrs.  M.;  had 
often  acted  for  the  family  before;  had  no  interest  iu  the  matter; 
and  did  not  collude  with  Watkins.  He  carried  on  the  negotia- 
tion for  Mrs.  M.,  and  fully  understood  the  whole  matter.  On 
him  no  deception  could  have  been  practiced,  and  none  was  at- 
tempted. 

3.  Mrs.  M.,  although  feeble  in  health,  when  she  executed  the 
deed,  perfectly  understood  what  she  was  about,  and  afterward  at- 
tended to  business  herself.     Her  mind  was  as  good  as  over. 

4.  If  she  misunderstood  the  nature  of  tho  lease,  it  was  not  the 
fault  of  Watkins,  for  he  first  read  the  lease  to  Harwood,  and  then 
gave  it  to  him  to  examine.  He  took  it  home,  and  says  he  explained 
it  to  Mrs.  M.  To  us,  however,  this  is  immaterial.  She  chose  Har- 
wood as  her  agent,  and  we  dealt  with  him. 

5.  There  was,  then,  no  actual  deception,  or  misrepresentation. 
Watkins  dealt  fairly  and  openly.  He  offered  to  refer  the  matter 
to  disinterested  men  ;  but  Harwood  and  Mrs.  M.  preferred  taking 
his  offer. 

6.  If,  then,  there  be  any  ground  for  annulling  the  bargain,  it 
must  be  mere  inadequacy  of  consideration.  And  the  doctrine  is, 
that  this  must  be  so  gross  and  palpable  as  to  shock  the  conscience. 
Then  it  affords  a  violent  presumption  of  fraud.  Knobb  v.  Lindsay, 
5  Ohio,  408;  Steele  v.  Worthington,  2  Ohio,  182;  Gregor  v.  Dun- 
can, 2  Des.  636 ;  1  Story  on  Equity,  249. 

7.  The  case,  then,  is  reduced  to  a  mere  question  of  fact,  and  re- 
quires a  brief  discussion  of  tho  evidence,  an  abstract  of  which  is 
given  in  the  bill  of  review.  The  transactions  took  place  in  Au- 
gust, 1834.  Mrs.  M.'s  land  was  unimproved,  and  she  was  in  want 
of  money.  Tho  leasehold  property  was  improved,  and  would 
yield  income.    Just  previous  to  the  bargain,  she  had  offered  to 
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sell  the  beet  part  of  bor  lot  to  William  HoUiduy,  at  ton  dol- 
lars per  foot,  by  the  advice  of  Harwood  and  one  Allen,  who 
*now  swears  it  was  worth  twenty-five  dollars-  At  this  rate  [33 
her  whole  lot  would  only  have  brought  81,030.  Bat  taking  the 
average  of  estimates  by  ti)e  eight  witnesses,  who  testify  as  to  its 
value,  viz.,  HoUiday,  Allen,  Wilder,  Pancoast,  Paris,  Bonsall, 
Hathaway,  and  Loring,  it  did  not,  in  1834,  exceed  $2,300;  and  in 
return  for  this,  she  was  to  receive  8400  in  cash,  and  the  leasehold 
property.  The  buildings  on  this,  taking  the  average  of  three 
witnesses,  viz.,  Avery,  Loring,  and  Broaddus,  were  worth  61,600. 
This,  then,  was  a  consideration  of  $2,000,  for  what  was  worth,  at 
most,  $2,300,  but  which  Mrs.  M.  herself  would  have  sold  for  $1,0.30. 
The  lease  was  to  expire  in  1838 ;  but  there  was  a  privilege  of  pur- 
chasing at  sixteen  dollars  per  foot,  when  Loring  swears  it  would 
have  been  worth  twenty  dollars.  But  supposing  it  was  only 
worth  sixteen  dollars,  there  would  still  bo  a  consideration  of 
$2,000  for  $2,300,  But  this  is  not  all :  Mrs.  M.  needed  money,  and 
got  it.  The  lowest  estimate  of  rent  she  would  receive  would  con- 
siderably more  than  pay  the  ground  rent,  which  was  eighty-two 
dollars  per  annum.  Watkins  was  to  give  six  dollars  per  month, 
or  seventy -two  dollars  per  year,  for  the  smaller  building.  Sup 
pose  the  larger  to  yield  no  more,  there  would  have  been  $144  pet 
year,  or  a  surplus  of  sixty -two  dollars  per  year. 

In  any  view,  therefore,  of  the  case,  there  is  no  such  inadequacy 
of  consideration  as  would  justify  the  inference  of  fraud  by  a  court 
of  equity,  especially  in  the  al)sence  of  all  proof  of  deception  by 
Watkins. 

We  feel  well  convinced  that  if  the  court  will  but  carefully 
examine  the  evidence  in  this  case,  the  decision  heretofore  had 
will  bo  reversed. 

Stoker,  for  the  defendant,  insisted  that  the  inadequacy  of  price 
was  so  great  as  to  shock  the  moral  sense,  and  is,  therefore,  per  se^ 
evidence  of  fraud. 

Lane,  G.  J.  It  is  a  well  established  equitable  principle  that  the 
chancellor  would  not,  in  many  oases,  rescind  contracts,  which  he 
would  not  aid  to  execute.  It  is  equally  well  established  that  mere 
inadequacy  of  price  is  not  a  sufficient  ground  *to  rescind,  [34 
unless  it  be  so  gross  as  to  carry  evidence  of  fraud.    The  plaintiffs 
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are,  therefore,  not  entitled  to  Bastain  the  present  bill,  unless  they 
show  some  positive  fraud,  in  which  Watkins  participated. 

Mrs.  Merritt  had  a  fee-simple  property,  worth  S2,500  or  $3,000. 
In  exchange  for  this,  she  got  a  leasehold,  having  four  years  to 
run,  and  the  sum  of  $400.  The  annual  productive  value  of  the 
lease  was  a  little  more  than  $100;  and  it  was  subject  to  an  annual 
ground  rent  of  $82,  and  the  taxes.  There  was  a  privilege  of  pur- 
chasing the  leasehold,  at  its  expiration,  at  a  stipulated  price;  but  it 
is  doubtful  if  this  privilege  was  worth  anything.  Here  was  a 
property  worth  $2,500,  acquired  for  a  consideration  which  we  do 
not  estimate  worth  more  than  $500. 

If  the  contract  had  been  made  between  persons  standing  on 
equal  footing,  and  aware  of  their  rights,  we  might  set  down 
Watkins  as  being  the  fortunate  holder  of  the  fair  side  of  a  sharp 
bargain.  But  the  person  with  whom  he  dealt  was  a  woman 
somewhat  advanced  in  life,  feeble,  sickly.  She  had  no  property 
except  this.  She  had  been  assisted  occasionally  with  money,  by 
Harwood,  her  etepfiither;  but  ho  had  declined  advancing  any  more, 
and  she  was  driven  to  the  necessity  of  selling  this  land  for  support. 

The  bargain  was  made  through  the  agency  of  Harwood,  who 
represented  to  her  that  the  property  she  would  receive  was  a  fee 
simple,  and  productive,  while  her  own  was  only  a  vacant  lot. 

There  is,  then,  the  most  abundant  reason  to  believe  Mrs.  Merritt 
deceived;  but  Watkins  is  not  chargeable  with  the  consequences, 
unless  he  was  a  party. 

Ho  shows  ho  declared  he  would  not  deal  with  a  woman,  but 
required  the  bargain  to  be  entered  into  by  some  of  her  friends, 
and  he  offered  to  leave  the  price  to  arbitration.  He  shows  he  fully 
explained  the  terms  of  the  lease  to  Harwood.  He  likewise  showst 
through  the  agency  of  Harwood,  he  purchased  the  rights  of  othor 
heirs  of  Culbertson  Parks  upon  terms  less  favorable — ^a  fact,  which, 
36]  without  denying  that  Mrs.  Merritt  was  *cheated,  only  discloses 
that  her  brother  and  sister  were  cheated  worse. 

But,  on  the  whole  case,  a  man  after  acquiring  the  interests  of  a 
set  of  heirs  successively,  at  a  most  startling  undervalue,  through 
the  agency  of  their  stepfather,  is  found  grasping  the  inheritance 
of  the  last,  an  impoverished  and  sickly  woman,  through  the  active 
fraud  of  the  same  instrument,  for  one-half  its  worth.  I  do  not  be- 
lieve an  honest  man  would  have  done  it 

Bill  of  review  dismissed. 
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The  Lbsseb  of  Martha  Patterson  et  al.  v.  Thomas  Prather 

ET  AL. 

A  Yaluation  of  improTements,  etc.,  under  the  occupying  claimant  law,  is  invalid 
unless  reasonable  notice  of  making  it  be  given  to  the  adverse  party,  oi 
his  attorney  of  record. 

This  is  a  motion  from  the  coanty  of  Brown. 

Hitchcock,  J.  The  question  arising  in  this  case  was  submitted 
without  argument. 

At  a  former  term  of  the  Supreme  Court  in  the  county  of  Brown, 
a  judgment  was  rendered  in  this  case  in  favor  of  the  plaintiff,  and 
the  proceedings  stayed  by  order  of  court,  on  the  application  of  the 
defendants  for  the  benefit  of  the  law  for  the  relief  of  occupying 
claimants  of  land. 

At  the  last  term  of  the  court,  the  jury  summoned  by  the  sheriff 
to  value  the  improvements,  made  a  return  to  the  clerk  of  the  court, 
pursuant  to  law.  This  return  was  objected  to  by  the  plaintiffs,  on 
the  ground  that  no  notice  had  been  given  of  the  time  at  which  the 
valuation  was  to  be  made.  And  for  the  purpose  of  settling  the 
practice  in  cases  of  this  description,  the  case  was  reserved. 

^hese  proceedings  under  the  occupying  claimant  law  have  [36 
been  considered  by  this  court  as  being  separate  and  distinct  from 
the  action  of  ejectment,  although  the  judgment  in  the  ejectment 
case  can  not  be  carried  into  execution  until  they  are  closed.  And 
when  the  application  is  made  by  the  defendant  and  a  judgment  is 
given  in  his  favor,  the  court  will  order  the  lessee  of  the  plaintiff 
to  pay  the  costs.     1  Ohio,  156. 

The  statute  provides  that  a  jury  may  be  called  for  the  assess- 
ment of  damages  and  for  the  valuation  of  improvements,  by  either 
party;  and  the  jury  are  to  be  drawn  in  the  same  manner  as  they 
are  required  by  law  to  be  drawn  in  other  cases.  And  if  the  jurors 
drawn  do  not  all  attend,  or  if  any  of  them  are  of  kin  to  either  of 
the  parties,  the  sheriff  is  authorized  to  summon  talismon  to  fill  the 
panel.  If  the  jurors  report  a  sum  in  favor  of  the  plaintiff  in  eject- 
ment, the  c^urt  is  required  to  render  judgment  therefor  without 
pleadings,  and  issue  execution  thereon  as  in  other  cases.     Whether 
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the'report  is  favorable  or  unfavorable  to  the  plaiDtiff,  he  is  barred 
of  his  action  for  mesne  profits.  I(  the  report  of  the  jury  is  in  favor 
of  the  occapying  ciaimant,  the  plaintiff  can  not  have  execation  on 
his  judgment  until  he  has  first  paid  the  amount  assessed  against 
him  by  the  jury,  unless  he  shall  elect  to  convoy  the  land  to  the 
occupying  claimant  at  its  appraised  value,  and  the  claimant  shall 
have  neglected  or  refused  to  make  payment. 

All  these  circumstances  go  to  prove  that  the  proceedings  under 
this  law  are  far  from  being  ex  parte.  They  are,  in  their  progress 
and  results,  of  as  much  interest  to  the  parties  as  ordinary  proceed- 
ings usually  are.  *As  a  general  rule,  parties  to  be  affected  by  ju- 
dicial proceedings  should  have  notice.  No  express  provision  is 
made,  however,  by  this  statute,  that  notice  shall  be  given.  But 
this  court  is  authorized  to  regulate  its  practice,  not  interfering 
with  express  legislative  enactment.  The  only  objection  to  requir- 
ing notice  is,  that  by  possibility,  the  party  to  be  affected  thereby 
may  be  a  non-resident.  In  such  case  notice  might  be  given  to  the 
attorney,  as  in  cases  of  error.  In  any  view  which  we  can  take  of 
the  case,  it  seems  to  us  proper  and  necessary  that  notice  should 
37]  be  given  ;  and  ^as  it  was  not  done  in  the  case  before  us,  the 
return  of  the  jurors  is  set  aside,  the  costs  to  abide  the  final  dispo- 
sition of  the  case. 


Trustees  of  Williamsburq  v.  Trustees  of  Jackson. 

Where  a  Dew  township  is  set  off,  all  persons  residing  within  its  limits,  and  who 
have  resided  there  long  enough  to  obtain  a  legal  settlement  in  the  original 
township,  have  a  legal  settlement  in  the  new  township. 

A  notice,  warning  one  to  depart  the  township,  signed  by  bat  one  of  two 
overseers  of  the  poor,  is  void. 

This  is  an  action  of  debt  from  the  county  of  Clermont. 

It  is  submitted  to  the  court  upon  the  following  statement  of 
facts : 

The  township  of  Williamsburg  originally  embraced  all  the  terri- 
tory constituting  the  present  township  of  that  name,  and  a  large 
part  of  the  present  township  of  Jackson.  On  June  24^  1834,  the 
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towDship  of  Williamsburg  was  divided,  and  the  township  of  Jack- 
son sot  ofp  and  ostablished.  For  three  years  before  the  division, 
Allison  Hiatt  and  family  resided  in  the  township  of  Williamsburg, 
bat  within  the  limits  of  the  present  township  of  Jackson.  At  the 
time  of  the  division,  and  for  some  time  thereafter,  they  continued 
to  reside  in  Jackson  township,  in  distressed  circumstances,  depend- 
ing principally  for  subsistence  upon  the  charity  of  the  neighbors. 

About  December  25,  1834,  said  Hiatt  and  family  removed  from 
Jackson  into  Williamsburg  township;  and,  in  June,  1835,  the  son 
of  said  Hiatt,  being  injured  by  a  fall  from  a  tree,  was  in  need  of 
temporary  relief  and  support.  Medical  attendance,  etc.,  was  fur- 
nished him  by  the  overseers  of  the  poor  of  Williamsburg.  The 
boy  was  not  in  a  situation  to  be  removed,  but  died,  and  was  buried 
at  the  expense  of  Williamsburg *in  September,  1835.  During  [38 
the  summer  of  1835,  Mrs.  Hiatt  was  sick,  and  in  need  of  tem- 
porary relief,  which  was  furnished  by  the  overseers  of  Williams- 
burg. The  expense  incurred  in  affording  relief  to  the  boy  and  his 
mother  amounts,  to  957.75.  After  this  relief  had  been  afTordcd, 
notice  of  the  same  was  given  to  the  overseers  of  the  poor  of  Jack- 
son, and  payment  demanded  in  the  month  of  October,  1835,  whioh 
was  refused.  Demand  was  once  made  in  Williamsburg,  and  once 
in  Batavia,  but  was  made  by  but  one  only  of  the  overseers  of  the 
poor  of  Williamsburg. 

From  December  25,  1834,  to  the  present  time,  Hiatt  has  con- 
tinued to  reside  in  the  township  of  Williamsburg.  On  March  31, 
1835,  a  notice,  signed  by  one  of  the  overseers  of  Williamsburg, 
was  served  on  Hiatt  and  family,  commanding  them  to  depart  from 
the  bounds  of  said  township.  This  notice  was  served  by  James 
Perrine,  constable ;  was  returned,  and  recorded  in  the  township 
records  within  three  days. 

The  overseers  of  Williamsburg  continued  to  furnish  Hiatt's 
wife  and  family  with  medical  attendance  and  necessaries,  through^ 
the  years  1836,  '37,  and  '38. 

Lowe,  for  plaintiff. 

FiSHBACK,  for  defendants. 

HiTCHOOOK,  J.    In  this  action  the  plaintiffs  seek  to  recover  com- 
pensation for  expenses  incurred  in  furnishing  temporary  relief  to 
certain  paupers,  which  they  claim  had  a  legal  settlement  in  the 
township  of  Jackson.    The  agreed  state  of  facts  presents  a  num^- 
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ber  of  questions,  which,  although  perhaps  of  no  particular  dif- 
ficulty, are  of  interest  to  the  community,  as  growing  out  of  the 
laws  for  the  relief  of  the  poor.  Not  being  aided  by  the  argu- 
ments of  counsel,  wo  must  settle  these  questions  as  best  we  can 
from  the  lights  wo  have. 

The  first  question  which  presents  itself  is,  as  to  the  place  of 
legal  settlement  of  Allison  Hiatt.  Previous  to  the  division,  his 
39]  *legal  settlement  was  in  the  township  of  Williamsburg.  Upon 
the  division,  he  tell  within  the  limits  of  the  township  of  Jackson. 
It  has  already  been  decided,  that  upon  the  organization  of  a  new 
township,  all  persons  residing  within  its  limits  at  the  time  of  or- 
ganization, and  who  had  a  legal  settlement  in  the  township  or 
townships  from  which  such  new  township  was  taken,  have  a  legal 
settlement  in  such  new  township.  Center  Township  v.  Wills 
Township,  7  Ohio,  171.  Such,  we  understand  to  be  the  law  of  the 
state;  and  were  we  to  hold  otherwise,  it  would  follow  that  no  per- 
son could  have  a  legal  settlement  within  a  newly  organized  town- 
ship until  one  year  after  its  organization.  Upon  the  organization 
of  the  township  of  Jackson,  Allison  Hiatt  had  a  legal  settlement 
in  that  township;  and  if  ho  became  chargeable  as  a  pauper  before 
this  settlement  was  changed,  this  township  was  legally  liable  for 
his  support. 

The  next  inquiry  is,  whether  he  has  gained  a  legal  settlement 
in  any  other  township.  In  December,  1834,  he  removed  with  his 
family  into  the  township  of  Williamsburg,  and  had  resided  there 
»up  to  the  time  of  the  commencement  of  this  suit,  a  period  of  more 
.than  four  years.  "Any  person  residing  one  year  in  any  town- 
ship of  this  state,  without  being  warned  by  the  overjjeers  of  the 
poor  for  said  township  to  depart  the  same,  or  three  years  after  being 
once  so  warned,  without  being  again  warned  as  aforesaid,  shall  be 
considered  as  having  gained  a  legal  settlement  in  such  township." 
Swan's  Stat.  634.  Hiatt,  then,  gained  a  legal  settlement  in  Will- 
iamsburg, unless,  within  the  first  year  of  his  residence  there,  he 
was  legally  warned  or  notified  to  depart  the  Same.  On  March  31, 
1835,  a  notice  was  served  upon  him  in  due  form,  to  depart  from 
the  township.  Tiiis  was  in  due  time,  but  the  notice  was  signed  by 
one  only  of  the  overseers  of  the  poor.  Was  it  l^gal  ?  In  section 
4  of  the  act  for  the  relief  of  the  poor,  it  is  provided  that  "  the 
overseers  of  the  poor,  upon  receiving  information  that  any  person 
has  come  within  the  Iimi4A  of  their  township  to  reside,  who  will  ba 
34 


Digitized  by  VjOOQ IC 


DECEAIBER  TERiM,  1841.  40,  41 

Trustees  of  WiHiftmsburg  v.  Trustees  of  Jackson. 

likely  to  become  a  township  charge,  Hhall  issue  their  warrant,  or 
order,  to  any  constable  of  *the  township,  commanding  such  [40 
constable  forthwith  to  warn  such  person  to  depart  the  township/' 
etc. 

The  act  to  be  done  is  the  joint  act  of  the  overseers,  not  the  sep- 
arate act  of  one  of  them.  Thoy  are  required  to  issue  "  their  war- 
rant." Such  would  seem  to  be  the  plain  intent  and  moaning  of 
the  law. 

In  the  case  of  Downing  r.  Rugar,  21  Wend.  178,  the  Supreme 
Court  of  New  York  eeem  to  have  decided,  that  one  of  two  over- 
seers of  the  poor  may  perform  an  act  which  the  law  requires  the 
two  to  perform,  if  it  becomes  necessary  to  prevent  a  failure  of  jus- 
tice. The  court  recognize  the  principle,  that  where  an  authority 
is  confeiTcd  upon  two,  nothing  can  be  done  without  the  consent 
of  both;  but  hold  that,  although  the  act  is  done  by  one  only,  the 
consent  of  the  other  shall  be  presumed.  And,  further,  that  this 
presumption  shall  not  be  rebutted  by  any  other ovidenco,than the 
testimony  of  the  individual,  who  is  presumed  to  have  given  his 
consent.  The  reasoning  of  the  court  in  this  case,  as  well  as  the 
decision,  seems  to  us  as  being  somewhat  extraordinary;  and  we 
do  not  feel  disposed  to  adopt  either,  in  giving  construction  to  the 
statute  now  under  construction.  We  prefer  to  follow  the  rule 
adopted  in  the  case  of  Olive  Township  v.  Manchester.  8  Ohio,  113, 
that  as  between  two  townships,  where  the  equities  are  equal,  a 
plain  and  obvious  compliance  with  the  requisitions  of  the  law 
t»hall  be  required  of  those  who  seek  to  avoid  the  obligation. 

The  plain  requisition  of  the  law  is,  that  the  two  overseers  shall 
issue  the  warrant.  In  the  case  before  us,  it  was  issued  by  one, 
and,  of  course,  was  void.  It  follows  that  Hiatt  has  obtained  a 
legal  settlement  in  Williamsburg,  and  since  such  settlement  was 
gained,  that  township  must  support  him. 

The  ease  shows,  however,  that  while  his  legal  settlement  was 
in  Jackson,  expenses  were  incurred  by  the  township  of  Williams- 
burg, in  furnishing  temporary  relief  to  his  wife  and  son  ;  and 
that  the  son,  at  least,  was  not  in  a  situation  to  be  removed.  Sec- 
tion 9  of  the  before-cited  act  provides,  **  that  if  any  person  or  per- 
sons shall  become  chargeable,  in  any  ^township  in  which  he,  [41 
she,  or  they  have  not  gained  a  legal  settlement,  it  shall  be  the  duty 
of  the  overseers  of  the  poor  of  such  township,  to  cause  such  per- 
son or  persons,  so  soon  as  the  state  of  bis,  her,  or  their  health  will 
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permit,  to  be  removed  to  the  township  ia  which  he,  she,  or  they 
were  last  legally  settled,  if  such  person  or  persons  have  any  legal 
settlement  within  this  state.*'  And  it  is  made  the  duty  of  the 
overseers  of  the  poor  of  the  township,  to  which  the  removal  is 
made,  to  receive  the  pauper,  and  that  township  is  chargeable  with 
the  expense  of  removal,  as  well  as  with  the  expense  previously  in- 
curred in  affording  relief.  And  if  these  charges  are  not  paid,  the 
same  may  be  recovered  in  an  action  of  debt  in  favor  of  the  trus- 
tees of  one  township,  or  against  the  trustees  of  the  other. 

This  duty  of  removing  the  pauper  is  imperative;  and,  as  a 
general  rule,  unless  it  is  done,  the  township  whore  he  has  a  legal 
settlement  can  not  be  charged.  If,  however,  the  pauper  is  not  in 
a  situation  to  be  removed,  or,  if  when  the  relief  is  furnished,  the 
place  of  his  legal  settlement  is  unknown,  such  circumstances  will 
excuse  his  removal. 

The  statute  makes  a  difference,  too,  in  cases  of  temporary  and 
permanent  relief;  and  where  the  relief  is  merely  temporary  it 
would  seem  that  the  removal  of  the  pauper  is  not  absolutely  nec- 
essary. 

In  the  case  before  the  court,  the  relief  furnished  the  son  of  Hiatt 
was,  in  fact,  permanent;  it  ended  only  with  hie  life.  But  he  was 
not  in  a  situation  to  be  removed.  The  relief  furnished  his  wife 
was  merely  temporary.  The  overseers  of  Williamsburg,  then, 
have  not  been  guilty  of  any  neglect  which  will  release  the  town- 
ship of  Jackson  from  its  liability;  and  the  plaintiffs  are  entitled  to 
a  judgment  for  the  expenses  incurred  prior  to  December  25,  1835, 
at  which  time  the  legal  settlement  of  the  pauper  was  changed. 

Judgment  for  the  plaintiff. 


42]    *RiOHARD   Douglas   v.    Cadwallader    Wallace,    Aaron  ^ 

TOHNSTON,   AND  JOS£PH  BlOOMER. 

Whoro,  on  a  oa.  sa.,  the  defendant  turns  out  real  estate  to  release  his  body,  the 
lien  of  the  judgment  on  other  lands  is  not  thereby  discharged. 

Equity  has  no  jurisdiction  to  compel  a  sheriff  to  pay  over  moneys  collected 
on  execution. 

This  is  a  bill  in  chancery,  from  the  county  of  Payette. 
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The  facts  of  the  case,  as  they  appear  id  the  bill,  answer,  exhibits, 
and  testimony,  are  as  follows : 

At  the  September  term  of  the  court  of  common  pleas  of  Pay- 
ette county,  1818,  the  defendant,  Wallace,  recovered  a  judgment, 
by  confession,  against  Absalom  and  Adam  Funk,  for  a  debt  of 
{140  and  costs.  At  the  time  of  the  rendition  of  this  judirmcnt, 
Absalom  Funk  held,  by  deed,  from  Adam  Funk,  the  following 
hinds,  lying  in  Fayette  county,  to  wit:  Survey  No.  7251,  of  150 
acres  ;  No.  3708,  of  400  acres ;  and  No.  3789,  of  176  acres.  Wal- 
lace levied  his  execution  upon  the  tract  of  150  acres,  and  purchased 
it  in  on  May  14,  1825,  at  $150,  which,  deducted  from  the  amount 
of  his  judgment,  cost,  and  interest,  left  a  balance  of  $76.60  due. 

On  December  8, 1818,  Lingle,  Hansberger,  and  Van  Matre,  ob- 
tained judgment,  against  Absalom  Funk,  for  S506.62,  and  costs 
of  suit.  On  April  21,  1819,  a  ca.  sa.  was  issued  on  this  judgment, 
and  the  defendant.  Funk,  arrested.  To  obtain  his  release,  he 
turned  out  to  the  sheriff,  survey  No.  3708,  of  400  acres,  which 
was  accepted  by  the  sheriff,  and  appraised  at  three  dollars  per 
acre. 

On  July  17,  1823,  Absalom  Funk  conveyed  the  above  survey, 
No.  3789,  of  176  acres,  to  Adam  Funk,  and,  on  the  23d  of  October, 
of  the  succeeding  year,  Adam  Funk  conveyed  the  same  to  the 
complainant. 

At  the  March  term  of  the  court,  1825,  on  motion  of  Lingle, 
Hansberger,  and  Van  Matre,  the  appraisement  of  the  400  acres  was 
set  aside,  and  another  appraisement  ordered.  Upon  this  *re-  [43 
appraisement,  the  land  was  valued  at  $1.37^  per  acre,  and  there- 
upon Hansberger,  one  of  the  plaintiffs,  purchased  the  400  acre 
survey,  at  the  price  of  about  $367,  leaving  a  large  balance  due  on 
the  judgment. 

To  collect  the  balance  of  his  judgment,  Wallace  took  out  an  ex- 
ecution, and  had  the  same  levied  on  123f  acres,  part  of  the  survey 
of  176  acres,  and,  at  the  same  time,  an  execution  was  issued  in 
favor  of  Lingle,  Hansberger,  and  Van  Matre,  and  levied  on  the 
same  land. 

At  the  sheriff's  sale,  under  these  executions,  Wallace  became 
the  purchaser,  on  September  30,  1825,  for  the  sum  of  $577.50. 
This  amount  was  sufficient  to  satisfy  the  judgment  in  favor  of 
Wallace,  and  leave  a  surplus  of  $478.88.  It  was  sufficient  to 
satisfy  both  judgments,  and  leave  a  surplus  of  about  sixty  dollars. 
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Wallace,  at  the  time  of  the  sale,  had  become  interesled  in  the 
judi^ment,  in  favor  of  Lingle,  Hansbcrger,  and  Van  Matre.  The 
money  arising  from  the  sale  was  appropriated  to  the  satisfaction 
of  both  judgments,  and  the  surplus  of  sixty  dollars  was  paid  over 
to  the  defendant,  Johnson,  who  was  sheriff  of  the  county  at  the 
time  of  sale,  and,  by  him,  was  paid  over  to  the  defendant, 
Bloomer,  who  was  his  successor  in  office.  After  Douglas,  in  1823, 
purchased  the  survey  of  176  acres,  he  took  possession  of  the  same, 
and  sold  it  to  one  Green.  In  1836,  in  pursuance  of  an  arrange- 
ment made  with  Douglas,  Green  effected  a  settlement  with  Wal- 
lace and  received  a  conveyance  from  him. 

The  bill  was  filed  in  1830,  and  the  object  and  prayer  is  to  com- 
pel either  of  the  defendants,  who  may  have  the  surplus  money  in 
band,  to  pay  it  over  to  the  complainant. 

Douglas,  for  the  complainant,  insisted  that  he  was  entitled  to 
the  surplus  money  in  this  case,  the  land,  from  the  sale  of  which  the 
money  was  made,  having  been  conve^-ed  to  him  for  a  full  consid- 
eration, prior  to  the  sale.  He  insisted  that  this  surplus  amounted 
to  $478.88 ;  that  the  sheriff  had  no  right  to  appropriate  any  part 
of  this  money  to  the  satisfaction  of  the  judgment  in  favor  of 
44]  Lingle,  Hansbergcr,  and  Van  Matre,  that  *jud^ment  having 
been  satisfied  by  the  arrest  of  Funk,  the  judgment  debtor,  in 
ca  sa.  Ambl.  39;  13  Ves.  193;  Wright,  344,  447. 

Thurman  and  Stanbeky,  for  the  defendant,  insisted,  that  the 
arrest  of  the  body  of  a  defendant,  on  a  ca.  aa.,  where  that  arrest 
was  discharged  by  the  surrender  of  property,  real  or  personal, 
could  not  operate  as  a  discharge  of  the  judgment. 

Hitchcock,  J.  Two  questions  seem  to  be  presented  to  the' 
court,  for  consideration,  in  this  case : 

1.  As  to  the  effect  of  an  arrest  on  ca.  sa.,  where  the  arrest  is  dis- 
charged by  the  surrender  of  property ;  and, 

2.  WLether,  in  a  case  like  the  present,  a  court  of  chancery  can 
furnish  relief. 

As  to  the  first  question.  We  are  aware  that,  by  the  principles 
of  the  common  law,  if  a  judgment  debtor  is  arrested  on  a  ca  sa., 
such  arretit  will  be  considered  equivalent  to.  a  satisfaction  of  a 
judgment.  In  fact,  it  is  said  to  bo  the  highest  satisfaction  known 
to  the  law.  But  there  are,  and  must  necessarily  be,  exceptions  to 
this  rule.  If  the  creditor  is  not  permitted  to  retain  his  debtor  in 
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cnstody,  it  would  hardly  do  to  say,  that,  by  the  arrest, Jiis  debt 
was  discharged.  As  if,  for  instance,  a  judgment  debtor,  arrested? 
IB  discharged  under  the  insolvent  laws,  there  can  be  no  pretense 
that  the  judgment  is  satisfied.  If,  at  any  subsequent  period,  the 
debtor  shall  accumulate  property,  the  judgment  can  be  enforced 
against  that  property,  although  it  can  not  be  enforced  by  a  second 
arrest  of  the  body. 

By  the  law  in  force  at  the  time  these  proceedings  were  had,  the 
lands  and  tenements  of  the  judgment  debtor  were  bound  for  the 
satisfaction  of  the  judgment,  from  the  first  day  of  the  term  of  its 
rendition.  The  judgment  creditor  had  his  election  to  sue  out 
either  a  writ  of  fi.  fa,  or  ca.  sa.  If  the  writ  sued  out  was  a  fi,  /a., 
it  was  levied  upon  the  personal  or  real  property  of  the  defend- 
ants. If  a  ca.  sa.,  the  body  of  the  defendant  must  be  taken.  But 
it  was  provided,  *'  That  any  person  taken  by  a  writ  of  capias  ad 
satisfaciendum  shall  be  discharged,  by  *delivering,  or  sotting  [45 
off,  to  the  officer  serving  the  same,  real  or  personal  property  suf- 
ficient to  sati'ify  the  judgment  and  costs  for  which  said  writ 
issued."  And  the  same  act  provided  that,  if  a  defendant  should 
die  in  execution,  the  creditor  might  afterward  sue  out  execution 
against  his  goods  or  lands.  2  Chase's  L.  1303.  The  property  de- 
livered or  set  off  by  a  debtor,  lo  procure  his  discharge  from  arrest 
must  be  sold  in  the  same  manner  as  if  the  same  had  been  levied 
on  by  a  fi.fa.  Under  thcde  circumstances,  we  can  not  suppose 
that  the  lien  of  the  judgment  was  discharged,  because  the  form  of 
the  writ  was  that  of  a  ca.  sa.,  unless  it  would  have  been  dis- 
charged by  the  levy  of  a  fi.  fa.  upon  the  same  property.  The 
effect  of  the  levy,  in  either  case,  would  be  the  same;  and  why 
should  not  the  consequences  be  the  same?  In  the  opinion  of  the 
court,  the  judgment  of  Lingle,  Hansberger,  and  Van  Matre  con- 
tinued to  be  a  lien  upon  the  land  of  Funk,  the  judgment  debtor, 
and  the  avails  of  the  sale  of  that  land  were  well  appropriated  to 
satisfy  that  judgment. 

But  there  is  still  a  balance  of  about  sixty  dollars  remaining,  and 
the  complainant  insists  that  he  is  entitled  to  a  decree  tor  this 
amount;  and  this  claim  raises  the  question  whether  a  court  of 
equity  can,  with  propriety,  give  relief  in  a  case  like  the  present. 
Courts  of  chancery  have  jurisdiction  in  those  cases  in  which  plain, 
adequate,  and  complete  remedy  can  not  be  had  at  law.  If,  in  a 
case  like  the  present,  a  court  of  law  could  not  relieve,  a  court  of 
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chancery  may.  By  tho  law  regulating  jadgments  and  exccations, 
it  is  made  the  duty  of  the  sheriff,  or  other  officer  making  sale  of 
land,  or  other  property,  on  execution,  if  there  be  a  surplus  of 
money  after  satisfying  the  execution,  to  pay  the  same  over  to  the 
judgment  debtor,  or  his  legal  representative,  on  demand.  If  pay- 
ment is  refused,  au  action  of  law  will  lie  against  the  officer,  at  the 
suit  of  tho  judgment  debtor,  to  receive  this  surplus,  or  the  statute 
confers  upon  him  the  same  right  to  move  the  court  to  amerce  the 
officer,  as  is  conferred  upon  the  judgment  creditor.  Tho  remedy 
at  law  is  plain,  complete,  adequate. 

46]  *In  the  present  case,  however.  Punk  was  the  judgment 
debtor,  and,  by  the  letter  of  the  law,  would  be  entitled  to  the  sur- 
plus. The  complainant  claims,  however,  that,  having  purchased 
the  land  of  Funk  previous  to  the  shoriff*s  sale,  he  is  justly  entitled 
to  this  surplus.  There  is,  certainly,  an  appearance  of  equity  in 
this  claim;  but  the  question  as  to  whether  the  complainant  or 
Funk  has  a  right  to  this  surplus  is  one  with  which  these  defend- 
anta  have  nothing  to.  do— a  question  in  which  they  have  no  inter- 
est. Wallace,  as  he  was  bound  to  do,  h&s  paid  it  over  to  sheriff 
Johnson,  and  Johnson  has  paid  it  over  to  his  successor.  It  be- 
longs either  to  Funk  or  Douglas.  But  Funk,  who  has  the  only 
interest  -opposed  to  Douglas,  is  not  a  party  to  this  suit.  But 
even  if  Funk  were  a  party,  we  apprehend  it  could  make  no  differ- 
ence. The  court  to  whom  the  execution  was  returned  might,  with 
ropriety,  on  motion,  determine  this  question  of  right. 

The  bill  must  be  dismissed,  with  costs. 

Bill  dismissed. 


I 


The  State  of  Ohio,  on  the  relation  of  Elisha  P.  Peters,  i;. 
Charles  McCollister. 

Under  the  act  of  February  14,  1840,  the  same  indiyidaal  may  hold,  at  the 
same  time,  tho  offices  of  associate  Judge  and  county  treasurer. 

This  is  an  information,  in  the  nature  of  ei  quo  warranto,  from  the 
county  of  Pike. 

The  case  is  as  follows  : 

On  November  29,  1840,  the  prosecuting  attorney  of  the  county 
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of  Pike,  on  the  relation  of  Elisha  P.  Peters,  by  leave  of  the  court, 
filed  an  information,  in  the  nature  of  a  qtu>  warranto^  against  the 
defendant,  Charles  McCollister.  This  ^information  contains  [47 
eight  several  counts.  In  the  four  first  it  is  charged,  in  substance, 
that  on  April  4,  I&IO,  the  defendant,  being  treasurer  of  the 
county  of  Pike,  unlawfully  usurped  the  office  of  associate  judge 
of  the  court  of  common  pleas  of  said  county,  of  neither  of  which 
offices  was  he  an  incumbent  on  February  15,  1840;  and  that 
the  said  defendant,  from  the  said  4th  day  of  April  to  the  time  of 
filing  the  information,  had  continued  to  hold  and  perform  tho 
duties  and  reoeive  the  eoooluments  of  both  of  said  offices  of  asso- 
ciate judge  and  county  treasurer,  contrary  to  the  form  of  the  stat- 
ute in  such  case  made  and  provided. 

In  the  four  last  counts,  it  is  charged  that  the  defendant,  on 
June  1,  1840,  at  Pike  county  aforesaid,  then  and  there  being  an 
associate  judge  of  the  court  of  common  pleas  of  said  county,  and 
receiving  the  emoluments  appertaining  to  said  office,  did  then 
and  there  unlawfully  nsurp  the  office  of  county  treasurer  of  the 
county  of  Pike  aforesaid,  the  same  being  a  public  office,  of  which 
said  office  he,  the  said  defendant,  thenceforward  held,  and  still 
continues  to  hold,  exercise,  and  discharge  the  duties,  and  receive 
emoluments  appertaining  to  the  same,  of  neither  of  which  offices 
was  he  an  incumbent  on  February  15, 1840,  contrary  to  the  form 
of  the  statute,  etc. 

To  this  information  the  defendant  has  filed  two  pleas. 

In  the  first,  it  is  stated  that  on  October  8,  1839,  the  defendant 
was  duly  and  legally  elected  treasurer  of  the  county  of  Pike,  for 
the  term  of  two  years  from  tho  first  day  of  June  then  next;  that 
he  received  a  certificate  of  his  election  within  the  time  required 
by  statute;  and  that,  on  June  2,  1840,  he  gave  bond,  and  took  the 
oaths  required  by  law,  to  discharge  the  duties  of  said  office. 
That,  on  February  6, 1840,  he  was  elected  by  the  general  assembly 
of  said  State  of  Ohio,  to  be  an  associate  judge  of  the  court  of  com- 
mon pleas  of  said  county  of  Pike ;  on  the  24th  day  of  March  of 
the  same  year,  he  was  commissioned  as  judge  as  aforesaid,  by  the 
governor  of  the  state,  for  the  term  of  seven  years,  from  the 
48]  twenty-third  day  of  the  sanie  month ;  *and  that,  on  the  4th 
day  of  April  thereafter,  he  took  the  oaths  of  office,  and  caused 
the  same  to  be  indorsed  on  his  commission. 

The  second  plea  does  not  vary  materially  from  the  first. 
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To  these  pleas  there  is  a  general  domnrrer. 

Scott  &  Taylor,  for  the  relator,  contbnded  that,  under  the  law 
of  February  14,  1840,  "prohibiting  any  citizen  of  this  state  from 
holding,  by  appointment,  more  than  one  of  the  several  oflSces 
therein  named,"  the  two  offices  of  associate  jadgo  and  county 
treasurer  were  incompatible;  and  that  no  person  could  hold  both 
offices  at  the  same  time;  that  this  law  must  receive  the  same  con- 
struction that  it  would  have  done  had  the  words,  "6y  appoint- 
ment^'' not  have  been  contained  within  it;  and  that  the  intention 
of  the  legislature  could  not  be  carried  out  unless  it  was  so  con- 
strued. If  it  bo  an  evil  for  any  person  to  hold  twoT  of  the  offices 
named  in  the  law,  the  evil  is  the  same,  whether  that  person  holds 
by  appointment  or  by  election. 

They  further  contended  that  the  defendant  was  not  within  the 
proviso  of  the  statute ;  for,  although  he  had  been  elected.to  both 
offices  previous  to  the  passage  of  the  law,  still  he  had  not  qualified 
under  either,  and,  of  course,  was  not,  within  the  meaning  of  the 
statute,  an  '^incumbent''  of  either. 

Thurman  &  Byington,  for  the  defendant,  contradicted  this 
position.  They  insisted  that  the  defendant  was  within  the  proviso. 
That  having  been  elected,  in  October,  1839,  treasurer  of  the 
county,  and  having  received  a  certificate  of  that  election,  he  was, 
from  the  time,  an  incumbent  of  the  office.  So,  having  been  elected 
an  associate  judge,  he  had  a  constitutional  right  to  that  office,  of 
which  the  legislature  could  not,  by  subsequent  legislation,  deprive 
him. 

They  further  contended  that  the  general  assembly  did  not,  by 
the  law,  intend  to  "deprive  a  person  from  holding  two  of  the 
enumerated  offices,  if  elected  thereto.  That  the  object  was  to  pro- 
49]  hibit  the  aipointment  ot  an  individual  to  one  of  theso,*offices, 
provided  he  held,  at  the  same  time,  another  by  like  appointment. 
They  enforced  these  views  by  a  variety  of  arguments,  and  also  by 
reference  to  the  journal  of  tne  senate  of  the  state,  during  the  time 
this  law  was  under  consideration. 

Hitchcock,  J.  This  information  is  filed  upon  the  supposition 
that  there  is  an  incompatibility  between  the  offices  of  associate 
judge  and  county  treasurer;  and  that  the  same  person  can  not, 
consiutontly  with  law,  hold  both  of  said  offices  at  the  same  time. 
The  only  difficulty  in  the  case  grows  out  of  an  act  of  the  general 
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« 

asBombl J  of  the  state,  passed  on  February  14,  1840;  which  pro- 
vides, "that  no  citizen  of  this  state  shall  hold,  by  appointment^  at 
the  same  time,  or  for  the  same  period  of  time,  more  than  one  of 
the  offices  hereinafter  mentioned,  to  wit,  the  office  of  sheriff, 
county  auditor,  county  treasurer,  county  ai^sessor,  clerk  of  the 
court  of  common  pleas,  county  recorder,  and  associate  judge;  and 
no  justice  of  the  peace  shall  hold  the  office  of  associate  judge; 
provided,  that  nothing  herein  contained  shall  be  applicable  to 
present  incumbents  of  two  or  more  offioial  statiSns,  until  their 
term  of  office  siiall  expire." 

The  defendant  filled  two  of  said  offices  at  the  same  time.  But 
it  is  claimed  for  him,  by  his  counsel,  that  he  has  a  right  so  to  fill 
them,  because: 

1.  He  was  an  incumbent  of  both  offices  at  the  time  of  the 
enactment  of  the  law,  and  is  within  the  proviso. 

2.  He  fills  both  offices  by  election,  not  by  appointment. 

Let  us  inquire,  then,  in  the  first  place,  whether  the  defendant  is 
within  the  proviso,  which  prescribes,  "  that  nothing  herein  con- 
tained shall  be  applicable  to  present  incumbents  of  two  or  more  of- 
ficial stations,  until  their  term  of  office  shall  expire."  This  ques- 
tion is  settled,  if  we  can  ascertain  what  meaning  is  to  be  attached 
to  the  word  ^^ incumbent'*  as  applied  to  an  office;  in  other  words, 
if  we  can  ascertain  at  what  time  an  individual  becomes  an  incum- 
bent in  an  office.  The  defendant  was  elected  county  treasurer  on 
October  8,  1839,  and  associate  judge  on  February  6,  1840.  This 
law  was  enacted  *on  February  14,  1840.  If  the  elections  [50 
constituted  him  an  incumbent  of  the  offices  to  which  he  was  elected 
(and  this  is  the  ground  taken  by  the  defendant's  counsel),  then  he 
IB  wilhin  the  proviso.  I  concur  with  the  counsel  for  the  defend- 
ant, that  the  legisjature  have  no  power,  by  retrospective  legisla- 
tion, to  deprive  a  man  of  an  office.  When  a  man  becomes  an  in- 
cumbent ot  an  office,  he  has  a  vested  right  in  that  office;  and  all 
such  rights  are  secured  by  the  constitution.  An  act  which  would 
attempt  to  deprive  him  of  this  right  would  savor  more  of  des- 
potism than  of  constitutional  legislation.  The  legislature  may 
prescribe  rules,  prospectively,  by  which  he  shall  be  controlled ;  and 
these  he  is  bound  to  obey.  But  to  oust  him  from  office  by  direct 
legislation  can  not  be  done. 

But  I  can  not  concur  with  counsel,  that  a  man  appointed  or 
elected  to  an  office,  thereby  becomes  an  *'  incumbent"  of  that  of- 
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fice.  An  incambent  of  an  offico  is  one  who  is  legally  aathorized  to 
discharge  the  duties  of  that  office.  For  instance,  a  man  who  is 
elected  county  treasurer  is  required  to  give  bonds  and  take  an 
oath  of  office.  Now,  these  things  must  be  done  before  he  can  dis- 
charge the  duties  of  the  office;  and  if  not  done  in  due  time,  the 
office  itself  is  vacant.  There  is  no  incumbent.  So,  whore  a  man 
is  elected  judge,  he  does  not,  by  the  election,  become  a  judi;e. 
He  must  receive  a  commission,  as  evidence  of  his  authority  to  act; 
must  take  an  oath  of  office,  and  have  it  indorsed  on  his  commis- 
sion.. When  this  is  done,  and  not  before,  he  is  an  "incumbent*' 
of  the  office.  State  v.  Moffit,  5  Ohio,  358.  By  giving  to  the 
phrase  a  different  meaning,  we  should  not  only  involve  ourselves 
in  difficulty,  but  should  condemn  the  practice  of  the  general  as- 
sembly from  the  first  organization  of  the  state  government.  It 
has  been  the  uniform  practice  of  that  body,  when  the  appoint- 
ment of  an  officer  was  vested  in  it,  and  it  was  known  that  a  va- 
cancy would  occur,  either  during  the  session,  or  within  a  short 
period  thereafter,  to  make  an  appointment,  or  election,  to  fill  such 
vacancy  before  it  had  actually  occurred.  This  has  been  found  to 
be  convenient,  and  the  practice  has  been  universally  acquiesced 
51]  *in.  But  upon  the  theory  of  defendant's  counsel,  this  prac- 
.  tice  would  be  palpably  in  violation  of  the  constitution  of  the  state. 
The  number  of  judges  of  the  Supremo  Court  is  limited  to  four. 
It  is  known  to  the  general  assembly,  in  session,  that  a  vacancy  will 
occur  in  this  court  by  the  expiration  of  the  term  of  office  of  one 
of  it&  members,  either  during  its  present  session,  or  prior  to  the 
next  succeeding  session  of  that  body,  and  they  proceed  to  fill  this 
prospective  vacancy.  It  the  election  constitutes  an  incumbency 
in  office,  we  shall  have  five  judges,  instead  of  four;  unless,  which 
will  hardly  be  contended,  there  can  be  more  incumbents  of  office 
than  offices.  The  efi^ect  of  the  election  is  to  give  the  individual 
elected  a  right  to  the  office,  so  soon  as  the  vacancy  shall  occur.  Of 
this  right  the  legislature  can  not  deprive  him;  nor  can  the  gov- 
ernor  withhold  from  him  a  commission,  without  a  gross  violation 
of  executive  duty. 

Again,  the  law  prescribing  the  duties  of  county  treasurers  pre- 
scribes that  an  individual  elected  to  this  office  "shall  hold  his 
office  for  two  years  from  the  first  Monday  of  June  next  succeed- 
ing his  election.''  The  defendant  was  elected  to  this  office  in  Oc- 
tober, 1837.  His  term  of  office  commenced  on  the  first  Monday 
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of  Jane  next  thereafter.  Did  he  become  an  incumbent  of  the 
office  before  his  term  of  office  commenced  ? 

In  the  opinion  of  the  court,  the  defendant  did  not  become  an 
incumbent  of  the  office  of  associate  judge  until  April  4,  1840, 
when  he  took  the  oath  of  office ;  nor  of  the  office  of  county  treas- 
urer until  the  2d  day  of  June  of  the  same  year,  on  which  day 
he  took  the  oath  of  office,  and  on  which  day  his  term  of  office 
commenced;  and  consequently  he  is  not  protected  by  the  proviso 
of  the  act  of  February  14,  1840,  already  cited. 

The  next  ground  of  defense  assumed  by  defendant's  counsel  is, 
that  he  holds  these  two  offices,  not  by  appointment,  but  by  elec- 
tion. 

There  is  more  difficulty  in  disposing  of  this  part  of  the  defense, 
and  this  difficulty  grows  out  of  the  phrascoloijy  of  the  act:  "No 
citizen  of  this  state  shall  hold,  by  appointment"  etc.  *Thi8  [62 
word,  appointment^  is  not  used  carelessly  or  inconsiderately,  as  is 
apparent  from  the  fact,  that  this  same  word  is  used  in  the  title.  It 
is  styled  "an  act  prohibiting  any  citizen  of  this  state  from  hold- 
ing, by  appointment^'^  etc.  What,  then,  is  meant  by  the  word  ap^ 
pointmemt,  as  here  used  ? 

In  this  state  wo  have  no  such  thing  as  hereditary  office.  Every 
officer  derives  his  power  to  execute  the  duties  of  his  o*ffice  from 
some  law  of  the  state,  defining  the  duties  to  be  discharged  in  the 
particular  office,  and  from  having  that  office  conferred  on  him  by 
some  superior  power,  authorized  to  confer  it.  The  constitution  of 
the  state  contemplates  two  different  modes  of  conferring  office. 
One  is  by  appointment,  the  other  by  election.  And  a  careful  ex- 
amination will  show,  that  whenever  the  office  is  to  be  conferred 
by  the  people,  or  by  any  considerable  body  of  the  people,  it  is 
spoken  of  as  an  election.  Whenever  it  is  to  be  conferred  by  an 
individual,  as  by  the  governor,  or  by  a  select  number  of  indi- 
viduals, as  by  a  judicial  court,  or  by  the  general  assembly,  it  is 
spoken  of  as  an  appointment.  Thus,  in  the  first  section  of  the  first 
article  of  the  constitution,  it  is  said  "the  legislative  authority  of 
this  state  shall  be  vested  in  a  general  assembly,  which  shall  con- 
sist of  a  senate  and  house  of  representatives,  both  to  be  elected  by 
the  people."  So,  in  the  second  article  of  the  same  instrument, 
"  the  supreme  executive  power  of  this  state  shall  be  vested  in  a 
governor ;"  and  he  shall  be  chosen  by  the  electors  of  the  members 
of  the  general  assembly."    "  A  secretary  of  state  shall  be  appointed 
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by  a  joint  ballot  of  tho  senate  and  house  of  representatives," 
Sec.  16,  art.  2.  "  The  judges  of  tho  snpreme  court,  tho  president 
and  associate  judges  of  the  court  of  common  pleas,  shall  bo  np- 
pointed  by  joint  ballot  of  both  houses  of  the  general  asst^m- 
bly."  Art.  3,  sec.  7.  **Each  court  shall  appoint  its  own  clerk  " 
Art.  3,  sec.  9.  **  A  competent  number  of  justices  of  the  peace 
shall  be  elected  by  the  qualified  electors  in  each  township."  Art. 
3,  sec.  10.  ^<  Captains  and  subalterns  in  the  militia  shall  be 
elected  by  those  persons,  in  their  reppective  company  districts, 
subject  to  military  duty.  Majors  shall  be  elected  by  the  captains 
53]  and  subalterns  *of  the  battalion.  Colonels  shall  be  elected 
by  the  majors,  captains,  and  subalterns  of  the  regiment.  Briga- 
dier-generals shall  be  elected  by  the  commissioned  officers  of  their 
respective  brigades.  Major-generals  and  quartermaster-generals 
shall  be  appointed  by  joint  ballot  of  both  houses  of  the  legislature. 
The  governor  shall  appoint  the  adjutant-general.  The  mojor- 
generals  shall  appoint  their  aids,"  etc.  Art.  5,  sees.  1-6. 
"  There  shall  bo  elected,  in  each  county,  one  sheriff  and  one  coro- 
ner, by  the  citizens  tbereof."  "The  state  treasurer  and  auditor 
shall  be  appointed  by  joint  ballot  ot  both  houses  of  the  legislature." 
"  Town  and  township  officers  shall  be  chosen  annually,  by  the  in- 
habitants thereof,  duly  qualified  to  vote  for  members  of  the  gen- 
eral assembly."    Art.  6,  sjcs.  1-3. 

It  is  true  that  in  a  certain,  and  perhaps  in  the  most  general  sense 
of  the  term,  every  person  upon  whom  an  office  is  conferred  may 
be  said  to  hold  that  office  by  appointment,  whether  the  appoint- 
ment bo  made  by  an  individual  or  individuals  having  power  to 
mako,  or  by  the  election  of  a  more  numerous  body.  And  it  is 
equally  true  that  the  same  person  may  be  said  to  have  been  elected 
to  the  office,  as  he  fills  it  in  pursuance  of  choice,  whether  that 
choice  has  been  made  by  one  or  more.  But  the  framers  of  the  con- 
stitution unquestionabl}^  understood  that  there  was  a  difference  in 
filling  an  office  by  appointment  and  by  election.  And  where  either 
of  these  words  are  used  in  a  statute  law  under  that  constitution, 
this  court  ought  not,  unless  for  strong  and  powerful  reasons,  to 
give  to  the  word  a  different  meaning  Irom  that  which  it  plainly 
imparts,  as  used  in  that  instrument.  In  common  parlance,  we  know 
that  there  is  a  different  meaning  attached  to  the  words  appoint, 
and  elect,  as  applied  to  officers. 

Since  we  find  that  there  is  this  distinction  made  in  the  constitu- 
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tioD,  and  in  commoD  parlance,  is  it  reasonable  to  suppose  that  the 
legisLatare  had  not  this  distinction  in  view  when  this  law  was 
enacted?  "No  citizen  of  this  state  shall  hold  by  appointment^  at 
the  same  period  of  time,  more  than  one  of  the  offices  hereinafter 
mentioned,  to  wit,  the  office  of  sheriff,  *coanty  auditor,  county  [54 
treasurer,  county  assessor,  clerk  of  the  court  of  common  pleas, 
county  recorder,  and  associate  judge."  If  it  was  intended  to  render  it 
absolutely  incompatible  for  any  person  to  hold  two  of  these  offices, 
why  not  say  so  at  once?  Why  use  these  words,  '* by  appointment T* 
Had  these  words  been  omitted,  the  intention  would  have  been  clear 
and  obvious.  And  this  was  well  understood  by  the  body  enacting 
the  law.  In  the  same  section  they  do  make  two  particular  officer 
incompatible,  and  they  do  it  in  language  not  to  be  misunderstood. 
Immediately  after  the  words  last  cited,  it  is  added  "  and  no  justice 
of  the  peace  shall  bold  the  office  of  an  associate  jnd^e." 

That  the  legislature  intended  this  luw  to  apply  only  to  such  per- 
sons as  might  hold  their  offices  by  appointment,  according  to  the 
common  acceptation  of  the  term,  is  inferable  from  the  fact  that^ 
with  the  exception  of  the  office  of  clerk  of  the  court  of  common 
pleas,  the  offices  named  in  the  first  number  of  the  section  are  some- 
times filled  by  election,  sometimes  by  appointment.  The  office  of 
clerk  is  always  filled  by  appointment  of  the  court,  according  to  the 
provisions  of  the  constitution.  The  other  offices  are  those  of  sheriff, 
county  auditor,  county  treasurer,  county  assessor,  county  recorder, 
and  associate  judge.  This  last  office  is,  according  to  the  terms  of 
the  constitution,  filled  by  appointment  of  the  general  assembly. 
According  to  common  parlance  it  is  filled  by  election.  But  sheriffs, 
county  auditors,  county  treasurers,  county  assessors,  and  county 
recorders  are  elected  by  the  electors  of  their  respective  county. 
The  law  prescribes  that  they  shall  be  elected.  By  the  act  of  Feb- 
ruary 17,  1831,  *' for  the  appointment  of  certain  officers  therein 
named,"  it  is  provided,  "  that  whenever  the  office  of  sheriff  and 
coroner,  in  any  county,  shall  become  vacant,  the  court  of  common 
pleas  of  such  county,  or  the  associate  judges  thereof,  may  appoint 
some  suitable  person'to  perform  the  duties  of  sheriff  until  the  next 
annual  election."  So,  when  a  vac-ancy  shall  happen  in  the  office 
of  county  auditor,  the  commissioners  of  the  county  are  required  to 
appoint  some  suitable  person  to  fill  the  vacancy.  *So,  if  a  [55 
vacancy  happen  in  the  office  of  county  treasurer,  the  county  com- 
missioners are  required  to  appoint  some  person  to  fill  the  vacancy. 
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The  same  is  the  case  with  respect  to  the  county  assessor  and  county 
recorder.  29  Ohio  L.  271.  And  if  the  office  of  associate  judge  is 
considered  as  elective,  if  a  vacancy  happen  during  the  recess  of 
the  legislature,  the  governor  is  authorized  to  appoint  to  fill  the  va- 
cancy. All  the  officers  thus  appointed^  are  required  to  take  the 
same  oaths,  and  to  give  the  same  security,  as  are  those  elected  by 
the  people. 

Such  being  the  law,  these  offices  being  filled  as  expressed  in  that 
law,  sometimes  by  election,  sometimes  by  appointment,  can  it  be 
believed  that  the  legislature  introduced  this  word  ^^ appointment^^ 
into  the  statute  under  consideration  without  design,  without  any 
definite  object;  that  they  intended  it  should  be  rejected  in  giving 
a  construction  to  this  act?    It  seems  to  us  not. 

But  if  there  could  be  any  doubt  as  to  the  intention  of  that  body, 
that  doubt  would  be  removed  upon  looking  into  the  journals  of 
their  proceedings.  As  this  bill,  which  afterward  became  a  law, 
originally  passed  through  the  house  of  representatives,  it  was  in 
this  form:  "No  citizen  of  this  state  shall  hold,  by  election,  ap- 
pointment, or  otherwise,"  etc.  But  it  was  amended  in  the  senate 
by  striking  out  the  words  "  election  "  and  "otherwise,''  leaving  it  as 
it  now  stands  upon  the  statute  book.  Senate  Journal,  1839-40,  pp. 
321,  322.  Now,  these  words  alone  could  not  have  been  stricken 
out,  because  unnecessary,  if  the  intention  was  to  make  the  offices 
imcompatible,  no  matter  how  conferred.  If  this  had  been  in« 
tended,  the  word  "  appointment "  would  also  have  been  included. 
The  evident  intention  of  this  amendment  was  to  restrict,  not  to 
extend,  the  operation  of  the  law.  I  am  aware  that  every  statute 
should  speak  for  itself,  and  bo  construed  by  itself;  but  if  there  be 
doubt  as  to  its  construction,  resort  may  be  had  to  extraneous  mat- 
ters, and  nothing  of  this  kind  is  more  satisfactory  than  the  jour- 
nals of  the  body  by  which  it  was  enacted. 

It  is  said,  however,  that  by  giving  to  the  act  this  construc- 
tion, it  will  not  tend  to  remove  the  evils  intended  to  be  re- 
66]  moved.  *If  we  knew  where  these  evils  were,  perhaps  we 
should  be  convinced  of  the  truth  of  this  position.  But,  for  myself, 
I  do  not  know,  nor  have  I  heard  that  any  great  evils  were  expe- 
rienced from  the  law  as  it  existed  before  the  passage  of  this  act. 
There  would  seem,  it  is  true,  to  be  an  impropriety  in  permitting 
the  same  individual  to  hold  the  offices  of  sheriff  and  clerk,  or  of 
county  treasurer  and  county  auditor.  Bat  it  is  not  perceived  that 
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any  great  pablio  inconvenience  could  result  from  vesting  the  of- 
fices of  clerk  of  the  court  and  recorder  of  the  county,  or  of  county 
auditor  and  county  recorder,  in  the  same  person. 

If,  however,  it  be  an  evil,  and  it  was  the  intention  of  the  legis- 
lature to  apply  a  remedy,  it  is  unfortunate  that  the  remedy  ap- 
plied, should  not  have  been  co-extcnsive  with  that  evil.  But  if 
they  have  not  done  it  by  the  terms  of  their  act,  we  can  not  do  it 
by  construction.  If  it  be  an  evil  that  a  person  who  holds  the  of- 
fice of  county  treasurer  should  hold  the  office  of  associate  judge 
by  a  temporary  appointment,  we  do  not  see  that  the  evil  would 
be  diminished  by  bis  holding  the  same  office  by  election  for  seven 
years;  and  so,  on  the  other  hand,  if  a  man  holds  the  officeof  asso- 
ciate judge,  and  community  would  sustain  an  injury  by  his  hold- 
ing the  office  of  county  treasurer  for  three  months,  we  do  not  see 
that  the  injury  would  be  lessened  by  his  holding  the  same  office 
for  two  years.  Yet,  to  our  apprehension,  the  legislature  have  pro- 
hibited the  one,  but  have  not  the  other.  There  is  an  apparent  in- 
congruity in  the  law,  but  we,  as  a  court,  do  not  feel  ourselves  au- 
thorized to  depart  from  what  we  conceive  to  be  its  obvious  intent 
and  meaning. 

Such  being  the  opinion  of  the  court,  it  follows  that  the  defend- 
ant, holding  these  two  offices  by  election,  not  by  appointment,  is 
not  within  the  prohibition  of  this  statute,  and  that  his  pleas  are 
sufficient  in  law  to  bar  this  prosecution  against  him,  and  judg- 
ment will  be  entered  accordingly.    Judgment  for  the  defendant 


*M.  S.  Wade  v.  M.  D.  Pettibonb.  [57 

Tho  creditor  in  an  execution  may  claim  the  benefit  of  a  purchase  made  by  his 
attorney,  especially  if  the  whole  debt  is  not  paid.  But  he  must  assert 
his  right  in  a  reasonable  time. 

This  is  a  bill  in  chancery  from  the  county  of  Delaware. 

In  1835,  the  Miami  Exporting  Company  having  been,  for  many 

years,  a  suspended  institution,  and  being  About  to  recommence 

business,  made  certain  dispositions  of  their  then  existing  debts, 

for  the  benefit  of  their  old  stockholders.     By  a  resolution   of 
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July  13,  1835,  they  divided  their  debts  into  classes,  rating  them 
after  the  probability  of  making  collections;  and,  on  the  fourth 
class,  which  they  called  ^*  desperate  "  they  Sknthovized  their  agent 
to  retain,  as  a  compeusation,  fifty  per  centum  on  the  amount  col- 
lected. They  appointed  the  plaintiff  their  agent,  and  authorized 
the  president  to  convey  to  him,  in  trust  for  the  stockholders,  all 
the  property,  of  every  description,  owned  by  the  institution. 

Some  time  in  1835  or  1836,  the  plaintiff  employed  the  defend- 
ant, who  is  a  soliciU)r  in  chancery,  to  bring  a  suit  to  foreclose  a 
mortgage,  in  Delaware  county,  against  the  heirs  of  James  Keys, 
one-third  of  which  belonged  to  the  Bank  of  the  United  States,  and 
the  two-thirds  to  the  Miami  Exporting  Company.  The  suit  was 
duly  prosecuted,  and  the  land  advertised  for  sale  on  October  3, 
1836. 

On  September  7,  1836,  about  four  weeks  before  the  sale.  Petti- 
bone  wrote  a  letter  to  Wade,  advising  him  that  the  land  had  been 
appraised  by  the  master,  and  of  the  time  of  sale,  and  inquiring 
if  he  should  bid  it  in  for  the  company,  if  it  should  sell  for  less 
than  the  appraisement.  No  answer  to  this  letter  was  received  at 
the  time  of  the  sale,  and  Pettibone  attended,  and  bid  it  in,  in  his 
^wn  name.  On  the  11th  of  October,  eight  days  after  the  pur- 
xshase.  Wade  wrote  to  Pettibone  instructions  to  purchase  the 
property. 

58]  *0n  November  29,  1836,  Pettibone  again  wrote  to  Wade, 
reciting  the  sale  and  his  purchase;  as  he  inferred,  from  his  re- 
ceiving no  answer  to  his  letter,  that  the  company  did  not  wish  to 
purchase,  but  that,  since  his  letter  had  been  mislaid,  he  was  now 
willing  to  relinquish  his  purchase  to  the  company,  and  would  re- 
lease when  he  acquired  a  title  from  the  master.  He  offered,  how- 
ever, to  take  it  at  the  appraisement,  and  if  they  deemed  it  best 
to  retain  it,  he  would  convey  all  his  interest  as  soon  as  he  got 
his  deed. 

On  the  9th  of  December,  Wade  replied  to  this  proposition,  that 
Pettibone  might  retain  the  land  at  two  dollars  per  acre,  and  if  he 
did  not  accept  it  on  these  terms  he  directed  the  deed  to  be  made 
to  M.  S.  Wade,  trustee  and  agent  of  the  Miami  Exporting  Com- 
pany. 

Pettibone,  on  the  .27th  of  December,  by  another  letter,  renewed 
his  offer  to  purchase;  to  fsjr  91,200  on  certain  payments,  and  re- 
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peating,  if  these  termB  were  not  accepted,  to  forward  to  Wade  a 
deed,  if  he  preferred  it,  on  the  rotarn  of  the  master. 

Wade  answered  this  letter  on  the  10th  of  April;  declines  set- 
ting a  price  npon  the  land  until  he  sees  it,  and  expects  '^to  be  up  " 
(to  Delaware)  some  time  in  May,  and  offers  the  preference  to  Pet- 
tibone  if  h    concludes  to  sell. 

No  farther  communication  was  had  between  these  parties  until 
August,  1839,  a  period  of  two  years  and  four  months.  In  the 
spring  of  1839,  the  master  pressed  Pettibono  for  adjustment  of  the 
purchase  money.  In  June,  1839,  Pettibone  visited  Cincinnati,  the 
residence  of  the  plaintiff,  and  he  says,  in  his  answer,  he  sought 
him  and  could  not  find  him.  Ho  then  paid  into  the  ofSce  of  the 
company,  the  purchase  money,  $650.89,  after  deducting  the  mas- 
ter's costs  and  his  own  fees,  and  thenceforth  claimed  the  land  as 
his  own. 

PowsLL,  for  the  plaintiff,  insisted  upon  a  decree,  on  two  grounds^: 

1.  That  the  correspondence  between  the  parties  created  a  con- 
tract, which  ought  to  be  specifically  enforced ;  and, 

*2.  That  the  defendant  was  the  agent  and  solicitor  of  the  [59 
plaintiff,  and  stood,  therefore,  in  such  a  fiduciary  relation  as  to 
preclude  him  from  becoming  a  purchaser. 

On  the  last  point  he  cited  Armstrong  v.  Huston,  8  Ohio,  554;  1 
Mad.  Ch.  112,  114;  1  Fonb.  Bq.  135;  1  Story  Bq.  249,  260;  Camp- 
bell t;.  Walker,  13  Ves.  601 ;  Morse  t;.  Royal,  12  Ves.  372;  Ex  parte 
Lacy,  6  Yes.  625 ;  Davoue  i;.  Fanning,  2  Johns.  Ch.  257 ;  Hawley 
V.  Mancius,  7  Johns.  188;  Ex  parte  James,  8  Yes.  345  ;  Ex  parte 
Bennett,  10  Yes.  381;  Ex  parte  Wiggins,  1  Hill  Ch.  (S.  C.)  356; 
Howell  V.  Baker,  4  Johns.  Ch.  119,  JBlight  r.  Tobin,  7  Mon.  616; 
Loisenring  r.  Black,  5  Watts,  303;  Owen  v.  Foulkes,  6  Yes.  630 ; 
Hall  V.  Hallet,  1  Cox,  134.  Nor  will  the  fact  that  the  sale  was  a 
fair  one  protect  the  purchaser.  Campbell  v.  Walker,  13  Yes. 
601 ;  Ex  parte  Lacy,  6  Yes.  625,  630 ;  Davoue  V.  Fanning,  2  Johns. 
Ch.  257. 

Finch,  for  the  defendant,  claimed  that  the  rule  laid  down  in  the 
cases  cited  did  not  apply  to  attorneys  at  law,  but  to  agents  and 
trustees  only.    Beardsley  v.  Boot,  11  Johns.  464. 

Lane,  C.  J.  The  ground  upon  which  the  defendant  claims  the 
right  to  withdraw  his  offer  to  relinquish  his  title  to  the  land  is  be- 
cause, he  says,  that  offer  was  made  to  the  oompany,  but  that  he  has 
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discovered  Wade  claims  the  title  as  his  own,  and  not  for  the  ben- 
efit of  the  company.  Muoh  of  the  argament  is  devoted  to  the  ex- 
amination of  the  proofs  bearing  on  this  point.  It  will,  be  un- 
necessary for  us  to  notice  this,  because,  in  oar  opinion,  the  case 
will  be  decided  upon  principles,  among  which  this  loses  its  char- 
acter and  importance. 

Pursuing  the  fiacts  in  the  order  of  their  occurrence,  the  first 
proposition  to  be  considered  is,  whether  the  attorney  or  solicitor 
can  purchase,  at  a  sale  under  the  execution  which  his  client  is 
seeking  to  enforce;  as  between  him  and  the  debtor,  as  between 
him  and  third  persons,  such  sale  is  without  objection,  but  it  is  an- 
other question  between  him  and  his  client,  when  the  law  creates 
confidential  relations.  The  attorney  is  retained  for  the  purpose 
60]  of  doing  all  in  his  power  to  advance  *the  client's  interests, 
and,  especially,  that  the  property  should  produce  enough,  by  sale, 
to  pay  the  whole  debt.  For  this  purpose,  although  not  the  agent 
of  the  law  in  making  sales,  he  has  a  large  control  as  to  the  man- 
agement of  the  execution.  Without  adverting  to  other  means  of 
influence,  he  can  select  his  time  to  set  the  machinery  of  the  law  in 
motion,  and  he  can  countermand  or  postpone  it  for  the  purpose  of 
obtaining  for  his  client  a  better  price.  But  if  he  were  permitted 
to  purchase,  it  would  be  his  interest  to  buy  at  the  least  price;  his 
personal  interest,  therefore,  would  be  adverse  to  that  of  his  clientp, 
especially  if  the  property  did  not  produce  enough  to  pay  the 
whole  debt.  He  would  be  enabled  to  gain  by  sacrificing  his 
client's  interest,  and  the  lower  the  price,  the  greater  would  be  his 
advantage,  and  the  greater  his  client's  loss.  To  prevent  this  col- 
lision of  interests,  to  destroy  the  temptation  of  abusing  oppor- 
tunities for  obtaining  personal  advantages,  at  the  expense  of 
confidential  obligations,  by  sacrificing  interests  which  he  is  bound 
to  protect,  the  law  imposes  upon  those  who  stand  in  fiduciary  re- 
lations the  disability  of  acquiring  interests  inconsistent  with  such 
relation.  It  does  not  inquire  whether  the  act  was  honest  or  ad- 
vantageoifs,  but  gives  the  protected  party  all  advantage  of  the  act 
done.  This  doctrine  is  universally  applicable  to  trustees,  execu- 
tors, agents,  and  it  nowhere  is  of  more  forcible  application  than 
to  an  attorney  purchasing  under  an  execution,  where  the  whole! 
debt  is  not  paid.    8  Ohio,  552 ;  9  Ohio,  117 ;  5  Watts,  303. 

The  case,  then,  is  one  in  which,  although  Pettibone  acted  in  en- 
tire good  faith,  his  client  may  step  in  and  claim  the  benefit  of  his 
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parchase,  anless  it  was  made  with  their  assent.  He  claims  that 
aesent  may  be  inferred,  afler  they  did  not  answer  the  letter  in 
which  he  commonicated  information  about  the  sale,  and  asked 
their  instructions.  We  do  not  intend  to  determine  whether  such 
assent  can  be  presumed  from  this  omission.  And  it  is  of  no 
consequence  in  the  present  case,  because,  by  his  letter  of  the  2dth 
of  November,  he  cheerfully  relinquished  all  benefit  of  the  purchase 
to  the  company.  This  %ct  was  a  recognition  of  his  con fi-  [61 
dential  relations;  and  it  authorized  the  company  or  Wade,  their 
trustee  (whom,  on  this  examination,  we  at  present  regard  as 
identical  with  the  company),  to  demand  of  Pettibone  to  hold  his 
rights  for  their  benefit,  and  to  be  substituted  in  his  place.  Nego- 
tiations were  then  opened  between  the  parties  for  the  sale  of  the 
land,  which  continued  until  April,  1837,  when  Wade  signified  his 
intention  to  be  in  Delaware,  to  mature  the  arrangement,  during 
the  ensuing  month.  Up  to  this  time  the  rights  of  the  parties 
were  clear ;  and  had  an  application  been  then  made,  we  should 
have  found  no  difficulty  of  entertaining  a  suit  to  give  the  title 
to  the  plaintiff. 

But,  before  Wade,  or  the  company,  could  claim  the  benefit  of 
this  purchase,  it  is  plain  they  must  absolve  Pettibone  from  his  re- 
sponsibilities and  pay  the  expenses  of  acquiring  the  title.  Petti- 
bone had  a  claim  for  his  own  fees.  He  was  responsible  to  the 
master  for  the  expenses  of  the  sale,  and  he  stood  liable  to  the 
master  for  the  immediate  adjustment  of  the  purchase  money,  for, 
although  Wade  might  elect  to  assume  the  purchase,  it  is  not  clear 
that  Pettibone  could,  even  then,  compel  them  to  take  it,  and  cer- 
tainly not  without  litigation,  in  which  the  master  ought  not  to  be 
involved.  In  this  stai<e  of  the  case,  Pettibone  had  a  right  to  ex- 
pect of  the  plaintiff  an  early  close  of  the  affair. 

Instead  of  this,  not  a  step  was  taken,  or  a  movement  made, 
toward  the  completion  of  the  purchase,  from  April,  1837,  to  June, 
1839.  During  this  period  of  twenty-five  months,  no  effort  was 
made,  either  to  pay  to  Pettibone  his  just  claim,  or  to  release  bim 
from  his  responsibilities  to  the  master.  And  if  we  may  trust  the 
answer, -when,  in  the  spring  of  1839,  the  master  had  exacted,  from 
Pettibone,  security  for  the  prompt  payment  of  the  purchase 
money,  and  when  Pettibone  visited  Cincinnati,  in  June,  1839,  on 
this  errand,  but  the  plaintiff  could  not  be  found.  Ho,  therefore, 
paid  the  money  oVer  to  the  company. 
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The  phase,  therefore,  which  the  case  assumes,  is  not  as  to  the  ex- 
62]  ietence  of  the  original  right,  but  whether  it  has  not  been  *lo8t 
by  delay.  This  long  slumber,  this  unaccountable  and  inexcusable 
neglect  of  duties,  seems,  to  the  court,  a  sufScient  answer  to  a 
plaintiff  who  is  seeking,  in  chancery,  to  assert  rights. 

Bill  dismissed. 


HiOAJAH  T.  Williams  v,  Bosson  &  Bbothebs* 

The  indozven  of  an  accommodation  bill  are  not  joint  sureties,  but  are  liable 
to  each  other  in  the  order  of  their  becoming  parties. 

This  is  a  writ  of  error  to  the  Supreme  Court  of  the  county  of 
Miami. 

It  brings  up  the  following  case  by  a  bill  of  exceptions: 

The  action  was  upon  a  bill  of  exchange,  for  t3,000,  drawn  by 
Green,  upon  Bosson  &  Brothers,  to  the  order  of  Dana,  and  in- 
dorsed by  Dana  to  the  plaintiff,  Williams,  dated  September  16, 
1838,  payable  in  ten  months,  and  accepted. 

The  defendants  proved,  that  before  this  time  th^y  had  accepted, 
for  Green's  accommodation,  a  draft  in  favor  of  Lawirence,  due  in 
September,  1838,  and  that  the  present  draft  was  made  and  placed 
in  Green's  hands  to  obtain  a  renewal  of  the  Lawrence  draft,  but 
that  it  was  not  used  for  this  purpose. 

That  another  bill,  for  Green's  accommodation,  drawn  by  him, 
to  the  order  of  Dana,  and  indorsed  by  the  present  plaintiff,  Will- 
iams, payable  April  18,  1839,  was  negotiated  at  the  Commercial 
Bank.  That  when  that  fell  due,  the  present  draft,  thus  remaining 
in  Green's  hands,  was  used  by  him  to  raise  money  to  pay  the 
Dana  draft,  and  that,  for  this  purpose,  the  blanks  were  filled  by 
Green,  and  indorsed  by  Dana  and  Williams.  The  present  bill 
was  not  paid  at  maturity,  and  remained  under  protest  until  Do- 
63]  cember,  1839,  when  it  was  paid  by  ^funds  raised  upon  an- 
other loan,  made  on  a  bill  drawn  by  Green  on  the  defendants, 
indorsed  by  Dana  and  Williams,  but  not  accepted. 

These  facts  show  three  drafts  had  passed  between  the  parties. 
The  first  v/as  the  Lawrence  draft  i  the  second  is  the  draft  now  iu 
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snit,  iatended  by  the  acceptors  to  reaovr  the  Lawrence  draft,  bat 
Qsed  to  renew  the  Dana  draft ;  the  third  is  the  one  drawn  by 
Green  on  them,  and  not  accepted. 

The  Becond  draft  was  taken  np  by  the  bank,  and  came  to  the 
hands  of  TTilliams  in  the  following  manner:  It  lay  in  the  bank, 
under  protest,  some  time.  Bill,  No.  3,  was  drawn  by  Oreen  to 
Dana,  and  indorsed  by  him  and  Williams,  and  negotiated  at  the 
Commercial  Bank.  Williams  being  the  last  indorser,  the  money 
was  placed  to  his  credit,  and  coald  be  drawn  only  by  his  check. 
Dana,  at  the  request  of  Green,  then  took  up  the  bill,  by  means  of 
Williams'  check,  and  retained  it.  Some  time  after,  Williams  en« 
deavored  to  persuade  Dana  to  join  in  prosecuting  the  defendants 
on  the  present  dralt,  but  Dana  declined,  because  he  thought  the 
negligence  of  the  notary  had  exonerated  him.  Williams  then 
procured  the  bill,  for  the  purpose,  as  he  said,  of  seeing  if  he  was 
not  released  also,  and  has  commenced  this  suit  upon  it. 

The  court  instructed  the  jury  as  follows : 

1.  That  if  there  was  a  misapplication  of  the  bill  by  Green, 
with  the  knowledge  of  Williams,  it  is  a  defense  to  this  suit;  but 
this  misapplication  must  be  proved  by  defendants. 

2.  Joseph  Bosson,  one  of  the  firm  of  Bosson  &  Brothers,  having 
died  while  bill  No.  2  lay,  unused,  in  the  hands  of  Green,  such 
death,  and  Williams'  knowledge  of  such  death,  would  not  impair 
his  rights  as  holder,  he  being  ignorant  of  such  misapplication. 

3.  That  the  rule  in  Douglass  i;.  Waddle,  1  Ohio,  413,  applies  to 
Botes  only,  and  not  to  bills,  although  accommodation  bills. 

4.  That  the  circumstances  of  the  payment  of  draft  No.  2,  by 
Williams'  check,  and  his  possession  of  the  draft,  are  prima  facie 
evidence  of  payment  by  him. 

*5.  They  declined  to  charge  that  possession  being  obtained  [64 
by  Williams,  under  the  above  circumstances,  the  same  equitable 
defenses  would  prevail  in  this  suit  as  if  it  was  brought  by  Green. 

The  jury  returned  a  verdict  for  the  plaintiff.  • 

B.  S.  Hart,  for  the  plaintiff  in  error,  insisted  that  the  court 
erred  in  their  charge  to  the  jury.  He  cited  2  Stark.  Ev.  153, 
180;  Chit,  on  Bills,  255,  241,  243,  554,  335,  53,  60,  256, 
note  G. 

C.  L.  Telford,  on  the  same  side,  cited  3  Kent  Com.  79 ;  Bay  v, 
Coddington,  5  Johns.  Ch.  66;  Gill  v.  Cubit,  3  Barn.  &  Cress.  466; 
Riley  ar»d  Van  Amringe  v.  Johnson,  8  Ohio,  526 ;  Coddington  i;. 
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Bay,  637;  Evans  v.  Smith,  4  Binn.  367;  Do  la  Chauraette  v.  The 
Bank  of  England,  9  Barn.  &  CresB.  208,  17  Eng.  Cora.  Law,  356; 
Lowndes  v.  Anderson,  13  East,  135  ;  Wardell  t;.  Howell,  9  Wend. 
170;  Denniston  v.  Bacon,  10  Johns.  198;  Woodhull  v.  Holmes,  10 
Johns.  231 ;  Collins  v.  Martin,  1  Bos.  &  Pul.  648. 

Odlin,  Schengk  &  Howard,  for  the  defendant  in  error,  sastain- 
ing  the  charge  of  the  coart,  cited  Bylcs  on  Bills,  63;  2  Stark.  Ev. 
166;  Crook  v.  Jadis,  5  Barn.  &  Adol.  1106,  S.  C,  27;  Eng.  Com. 
Law,  234,  278;  McDonald  v.  McGruder,  3  Pet.  470;  Adams 
r.  McMillen,  7  Porter,  73;  Bank  of  United  States  v,  Dunn,  6 
Pet.  51;  Matthews  r.  Hall,  1  Vt.  316;  Chitty  on  Bills,  255, 
9  ed. 

Lane,  C.  J.  The  propriety  of  the  court's  refusing  to  hold  the 
bill  liable  to  all  equities  which  might  be  set  up  against  Green,  de- 
pends upon  the  following  proposition  : 

That  Green  could  never  set  up  the  note,  it  having  been  given 
for  his  accommodation ;  that  Williams  did  not  acquire  the  note  in 
the  common  course  of  business,  as  a  purchaser,  for  a  consideration 
passing  at  the  time,  but  that  it  was  a  paper  whoso  obligation  was 
65]  extinct,  because  it  had  done  its  office;  and  having  *been 
taken  as  security  for  a  prior  debt,  and  under  circumstances  cal- 
culated to  awaken  suspicion,  such  as  the  death  of  Joseph  Bosson, 
the  embarrassments  of  Green,  the  long  time  of  credit  on  the  face 
of  the  bill,  and  the  period  since  its  date  in  which  it  had  re- 
mained unemployed  in  Green's  hands ;  and  the  case  of  Riley  and 
Van  Amringe  v.  Johnson,  8  Ohio,  526,  is  relied  on  to  sustain  the 
position. 

The  justice  of  this  view  depends  on  assuming  that  Williams  ac- 
quired his  right  to  the  paper  in  suit,  after  it  was  due,  by  the  trans- 
fer from  Dana,  and  as  collateral  security  for  his  liabilities  for 
Green.  Upon  this  assumed  fact,  the  case  referred  to  might  ap- 
ply, and  as  the  authority  of  that  decision  is  questioned,  it  might 
be  necessary  for  the  court  to  examine  its  grounds.  But  the  facts 
do  not  justify  the  defendant  in  this  position.  Although  Williams 
has  said  he  held  it  as  such  security,  he  is  not  concluded  by  an  in- 
advertent admission,  if  ho  really  possesses  other  rights.  He  did 
not  take  the  paper  by  any  new  assignment  from  Dana,  or  derive 
any  rights  to  it  from  Green,  after  its  dishonor ;  but  he  was  one  of 
the  series  of  indorsers  upon  it,  and  if  he  paid  the  debt,  he  created 
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or  retained  a  ri^ht  to  it  as  his  own,  to  enable  him  to  pursue  his 
remedy  against  its  earlier  parties.  He  holds  it,  therefore,  not  as 
a  purchaser  of  a  dishonored  security,  but  as  the  indorsor  of  a  bill 
not  due ;  and  his  rights  are  referable  to  the  time  of  his  indorse- 
ment, not  to  the  time  when  ho  took  the  note  from  Dana.  It  was 
then,  not  wrong  for  the  court  to  decline  instructing  the  jury  that 
the  possession  of  the  bill  acquired  from  Dana,  under  the  pretense 
of  inquiring  into  his  liabilities,  conferred  no  right  of  action. 

The  other  considerations  to  which  the  defendants  allude,  were 
entirely  proper  to  be  laid  before  the  jury.  The  bill  was  not  ap- 
plied by  Green  to  the  purpose  for  which  it  was  intended ;  and 
such  misapplication,  if  proved  to  have  been  made  with  the  knowl- 
edge of  Williams,  would  involve  him  in  all  the  consequences  at- 
taching to  Green.  Stone  v.  Vance  et  al.,  6  Ohio,  246.  To  this 
end  the  suspicious  circumstances  were  the  subjects  of  animadver- 
sion and  comment  to  establish  notice.  But  it  is  plainly  not  law 
to  hold  the  indorsor  of  paper,  *not  due,  responsible  for  a  mis-  [66 
use  to  which  he  is  not  privy,  except  in  such  cases  as  gaming  notes, 
or  those  void  by  statute.  The  death  of  William  Bosson,  one  of 
the  partners  of  the  firm  whose  surviving  members  are  sued,  does 
not  invalidate  the  paper.  It  was  accepted  before,  and,  at  the  time 
of  his  death,  was  in  the  possession  of  Green.  It  received  its  form 
and  vitality  before  his  death,  and  no  acl  of  any  member  of  the 
firm  is  necessary  to  add  anything  to  it. 

The  opinion  expressed  by  the  court,  that  the  facts  shown  in  the 
depositions  of  Dana,  Outc^lt,  and  Hall  are  prima  facie  evidence 
of  a  payment  by  Williams,  is  claimed  to  be  not  sustainable.  The 
neccRsity  of  this  proof  of  payment,  in  ihe  first  instance,  is  not  per- 
ceived ;  because  the  holder  of  a  bill  is  entitled  to  a  suit,  unless 
some  circumstances  exist  to  render  his  title  suspicious.  Yet  if 
the  bill  was  taken  up  by  Green,  an  earlier  party,  no  right  of  ac- 
tion would  accrue  to  Williams.  The  bill  iasuit  was,  in  fact,  re- 
gained from  the  Commercial  Bank  by  means  of  money,  acquired 
by  the  discount  of  another,  drawn  by  Green  on  the  Bossons,  in- 
dorsed by  Dana  and  Williams.  The  money  raised  on  the  loan 
was  placed  to  Williams*  sole  account,  and  was  paid  over  on  the 
bill  in  suit  on  his  check.  It  was,  therefore,  apparently  Williams' 
money  ;.  and  if  the  bill  were  a  real  transaction,  this  would  be  com* 
plete  proof.  It  was  still  competent  for  the  defendants  to  show  the 
money,  in  fact,  belonged  to  Green,  but  the  evidence  makes  no  such 
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proof.  At  the  maturity  of  the  second  bill,  the  iadorsers  were  un- 
der the  necessity  of  providing  for  its  payment.  Their  arrange- 
ments, among  themselves,  were  of  no  moment  to  the  defendants ; 
and  none  of  their  remedies  against  the  acceptors  are  taken  away, 
if  they  received  money  by  means  of  -Green's  draft,  and  complied 
with  their  own  responsibility,  unless  Green  paid  it ;  and  the  facts, 
instead  of  showing  this,  make  it  probable  that  the  payment  of  the 
third  draft  is  fastened  upon  Williams,  from  Green's  insolvency, 
and  from  the  discharge  of  Dana,  through  the  omission  of  the  no- 
tary. 

But  the  principle  most  relied  on,  as  erroneous  in  this  charge, 
is  that  which  regards  the  rule  of  a  former  decision  of  this 
67]  ^ourt,  not  applicable  to  bills  of  exchanget.  In  the  case  of 
Douglass  V.  Waddle,  1  Ohio,  413,  it  is  held  that  in  accommodation 
notes,  the  foundation  of  loans  from  banks,  the  several  parlies 
whose  names  are  used  for  the  benefit  of  the  person  for  whom  the 
loans  are  made,  are  presumed  to  be  joint  securities  only,  and  each 
can  recover  from  the  other,  whether  maker  or  indorser,  his  pro- 
portion only.  That  decision  was  made  in  1 824,  and  the  liability  of 
the  parties  occurred  at  a  still  earlier  period.  At  that  time  the 
form  of  obtaining  accommodations  from  banks  was  on  notes  only; 
upon  such  notes  a  local  usage  obtained,  holding  the  sureties  on 
each  paper  as  joint  securities  only,  and  not  liable  to  each  other  in 
the  order  of  their  coming  upon  the  notes.  It  is  this  local  rule 
which  is  recognized  and  established  as  law  by  the  authority  of 
that  case. 

In  the  law  of  real  property,  each  state  has  its  local  rules,  and 
its  own  courts  are  competent  to  establish  and  maintain  them.  But 
in  the  law  of  contracts,  especially  in  mercantile  contracts,  the 
principles  are  nearly  uniform  throughout  the  civilized  world; 
they  are  established  by  a  wider  experience,  and  are  maintained  in 
a  greater  uniformity,  in  consequence  of  the  great  number  of  tri- 
bunals through  whom  they  are  expressed.  Our  state  has  becomci 
and  is  becoming,  the  scene  of  large  commercial  operations,  and  it 
is  of  much  moment  that  the  principles  on  which  justice  is  admin- 
istered should  be  made  to  conform,  as  far  as  possible,  to  the  general 
law  merchant.  The  intrinsic  propriety  of  this  step  is  increased  by 
remembering  that  the  foreigner  will  find  the  general  law  merchant 
governing  the  tribunal  which  sits  by  our  side,  and  will  obtain 
there  a  different  rule  of  justice  than  our  own  citizen.  The  intro- 
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dnction  of  bills,  as  a  basis  of  bank  accommodation,  has  taken 
place  long  since  the  decision  of  Douglass  v.  Waddle.  Tbey  are  of 
mercantile  origin,  and  the  law  merchant  should  govern  their  use. 
The  right  of  the  indoi*seo  to  hold  ail  earlier  parties  responsible  to 
him,  is  undoubted;  and  it  is  plainly  our  duty  to  follow  these 
rules,  unless  bound  by  our  own  precedents.  But  wo  see  no  reason 
to  extend  the  rules  of  Douglass  v.  Waddle  beyond  the  kind  of 
paper  to  which  local  usage  had  applied  it;  and  it  is  Sufficient  [68 
evidence  that  the  parties,  by  adopting  paper  of  a  different  form, 
did  not  rely  on  its  protection.  This  stop  has  heretofore  boon  taken 
on  the  circuit.  Walker  r.  Worthington,  Ross  Supreme  Court,  1835. 
And  the  court  unite  in  the  opinion  that  the  judge  committed  no 
error.    Judgment  affirmed. 


Noah  Lotjqee  v.  Thb  State  of  Ohio. 

Under  the  act  of  January  16,  181S,  "  to  prohiMt  tbo  irauing  and  circulating 
unaathorized  bank  paper/'  it  is  sufficient  to  charge,  in  the  indictment,  in 
general  terras,  that  the  defendant  acted  as  an  officer  of  a  bank  not 
incorporated  by  law. 

An  order  that  the  defendant  stand  oommitted  until  fine  and  costs  be  paid,  is 
erroneous. 

The  jddgment  of  the  court  of  common  pleas,  in  a  criminal  case,  may  be  re- 
versed in  part,  and  affirmed  in  part. 

This  is  a  writ  of  error  to  the  court  of  common  pleas  of  Hamil- 
ton county. 

The  record  sho^s  that  the  plaintiff  in  error,  at  the  March  term 
of  the  court  of  common  pleas  of  said  county,  1840,  was  indicted 
for  a  violation  of  the  statute  hiw  of  this  state,  **  to  proiiibit  the  is- 
suinjj  and  circulating  of  unauthorized  bank  paper."  The  indict- 
ment contjiins  several  counts;  and,  on  trial  at  the  July  term  of 
the  same  court,  in  tl)c  same  year,  he  was  found  guilty,  by  the  jurj^ 
as  charged  in  the  second  count  of  the  indictment^  and  not  guilty, 
as  charged  in  the  other  counts. 

This  second  count  ot  the  indictment  is  in  these  words:  ''And 
the  jurors  aforesaid,  on  their  oaths,  do  further  present,  that  the 
said  Noah  Lougee,  on  March  1,  1840,  with  force  and  arms,  in  the 
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county  aforesaid,  acted  as  an  officer  of  a  bank  not  incorporated  by 
law,  contrary  to  the  statute  in  such  case  made  and  provided,  and 
againsHt  the  peace  and  dignity  of  the  State  of  Ohio." 
69]  *Upon  the  finding  of  the  jury  the  court  sentenced  the  de- 
fendant, Lougee,  to  pay  a  fine  of  S1,000,  together  with  the  costs  of 
prosecution,  and  that  he  stand  committed  until  the  fine  and  costs 
were  paid. 

To  reverse  this  sentence  this  writ  of  error  is  prosecuted,  and 
the  errors  assigned  are : 

1.  That  the  second  count  of  the  indictment,  under  which  the 
defendant  was  found  guilty,  is  insufficient  in  law. 

2.  That  the  court  erred  in  adjudging  that  the  defendant  should 
stand  committed  until  the  fine  and  costs  should  be  paid. 

The  case  was  argued  by  Wright  Walker  &  Miner,  for  the 
plain tifi'  in  error,  and  by  Grapbey,  prosecuting  attorney,  for  the 
state. 

Hitchcock,  J.  The  first  question  raised  in  the  present  case  is, 
as  to  the  sufficiency  of  that  count  of  the  indictment,  under  which 
the  defendant,  in  the  court  below,  was  convicted.  If  we  were  to 
test  this  count  by  the  rules  of  law,  as  applicable  to  ordinary  cases, 
it  would  unquestionably  be  found  to  be  defective.  Every  indict- 
ment should  have  a  precise  and  sufficient  certainty;  should  set 
forth  the  time  and  place  of  the  commission  of  the  offense.  The 
offense  itself  should  be  set  forth  with  clearness  and  certainty,  and 
must  be  so  described  as  to  bring  it  substantially  within  the  pro- 
visions of  the  statute.  The  description,  in  this  case,  is  vague  and 
indefinite.  It  may.  be  sufficient  as  to  time  and  place;  but,  al- 
though the  defendant  is  charged  with  acting  as  an  officer  of  a 
bank  not  incorporated  by  law,  it  is  not  stated  what  that  office  is; 
Dor  is  the  name  or  description  of  the  bank  given. 

It  is  claimed,  however,  by  the  prosecuting  attorney  that  this 
count  is  in  conformity  with  the  form  prescribed  by  the  legisla- 
ture itself,  in  the  law  for  the  violation  of  which  the  defend- 
ant was  indicted.  If  so,  we  do  not  feel  ourselves  authorized  to 
declare  it  defective. 

70]  *The  act  of  January  27,  1816,  "to  prohibit  the  issuing  and 
circulating  unauthorized  bank  paper,'*  Swan's  Stat.  136,  took 
effect  on  the  1st  of  May  of  the  same  year.  In  section  1  it  is  on- 
acted,  that  if  any  person  shall,  within  this  state,  act  as  an  officer 
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of  a  bank  not  incorporated  by  a  law  of  this  state,  the  person  so 
offending  shall  forfeit  and  pay  the  sum  of  $1,000.  In  section  3 
those  persons  who  shall  be  deemed  and  taken  as  officers  of  sach 
bank  are  pointed  out.  In  section  5  provision  is  made  that  all 
fines  and  lorfeitures  incurred  nnder  the  act  may  be  recovered  by 
action  of  debt,  or  by  indictment.  And  in  the  sixth  is  enacted, 
"that  in  every  such  indictment,  or  presentment,  it  shall  be  suf- 
ficient to  state,  in  substance,  that  the  defendant,  on  the  — ^  day 

of ,  acted  as  an  officer  of  a  bank  not  incorporated  by  law, 

without  setting  forth  the  special  matter"  By  comparing  the  indict- 
ment now  under  ponsi deration,  with  this  form  given  us  in  the 
statute,  it  will  be  found  that  the  form  has  been  followed  and 
adopted.  And  the  indictment,  being  in  conformity  with  this 
form,  would  seem  to  be  sufficient. 

It  is  claimed,  however,  by  the  counsel  for  the  plaintiff  in  error, 
that  a  presentment,  made  by  a  grand  jury,  following,  literally, 
this  form,  would  not  constitute  an  indictment ;  and,  of  course,  to 
hold  a  person  to  trial  under  such  an  instrument,  would  be  to  vio* 
late  the  principles  of  the  constitution.  Section  10,  of  article  8, 
of  this  instrument,  prescribes  that  "no  person  shall  be  put  to  an- 
swer any  criminal  charge  but  by  presentment,  indictment,  or  im- 
peachment;" and  section  11  of  the  same  article,  that  "in  all 
criminal  proceedings  the  accused  has  a  right  to  demand  the  nature 
and  cause  of  the  accusation  against  him,  and  to  have  a  copy 
thereof." 

It  would  seem  to  be  claimed  that  no  law  can  be  passed  that 
will  materially  change  the  forms  of  indictments  as  they  existed  at 
the  time  of  the  formation  of  the  constitution.  We  do  not  so  un- 
derstand that  instrument.  It  is  true  that  no  person  can  be  put 
to  answer  any  criminal  charge  but  by  presentment,  indictment,  or 
impeachment.  An  individual  accused  of  *a  crime  can  not  be  [71 
compelled  to  answer  the  charge  until  the  same  has  been  made 
through  the  intervention  of  a  grand  jury  in  the  form  of  a  pre- 
sentment or  indictment.  Should  the  legislature  pass  an  act  to 
compel  an  individual  to  answer,  without  this  prerequisite,  such 
act  would  be  in  violation  of  the  constitution  and  void.  No  such 
power  is,  as  I  believe,  claimed  by  any  of  the  numerous  advocates 
for  legislative  supremacy.  But  this  clause  in  the  constitution  has 
nothing  to  do  with  the  particular  forms  of  indictments.  These 
forms  will  vary  according  to  the  nature  of  the  criminal  acts  pro- 
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hibited.  The  legislaiare  have  the  power  to  declare  what  acts  are 
crimiDal;  and  they  have  the  same  power  to  prescribe  the  forms 
of  indictments  for  the  commission  of  such  criminal  acts.  They 
can  not  dispense  with  the  indictment  itself,  bat  they  can  dispense 
with  some  of  its  technical  formalities.  Whether  the  ends  of  pub- 
lic justice  are  better  attained  by  abandoning  well-established 
precedents,  is  a  different  question.  Daily  experience  teaches  us 
that  every  innovation  is  not  an  improvement. 

The  simple  question  in  this  part  of  the  case  is,  whether  this  in- 
strument, following,  as  it  docs,  the  form  prescribed  by  the  statute, 
is  an  indictment.  *'  An  indictment,"  says  Blackstone  (4  Com.  302), 
"  is  a  written  accusation  of  one  or  more  persons,  of  a  crime  or  mis- 
demeanor, preferred  to,  and  presented  by,  a  grand  jury  upon  oath." 
This  instrument,  now  under  consideration,  contains  a  written  ac- 
cusation of  the  plaintiff  in  error,  of  a  crime,  to  wit,  the  crime  of 
acting  as  the  officer  of  a  bank  not  incorporated  by  law ;  and  it  was 
presei^ted  by. a  grand  jury  upon  oath.  It  is,  then,  an  indictment^ 
and  we  hold  it  to  be  sufficient. 

The  court  of  common  pleas  sentenced  the  plaintiff  in  error  to 
pay  a  fine  of  81,000,  and  that  he  stand  committed  until  the  sentence 
is  complied  with.  It  is  claimed  by  the  counsel  for  the  plaintiff  in 
error,  that  the  court  had  not  power  to  order  this  commitment.  In 
England,  and  in  some  of  the  states  of  this  Union,  where  the  punish- 
ment of  an  offense  is  by  fine,  a  part  of  the  sentence  is,  that  the  per- 
son convicted  stand  committed  until  the  fine  is  paid.  In  this  state 
72]  the  whole  ^matter  is  regulated  by  positive  law.  In  some  cases 
it  is  directed  that  a  part  of  the  sentence  shall  be,  that  the  culprit 
so  stand  committed ;  in  others,  it  is  not.  And  there  is  a  general 
provision  of  law,  authorising  executions  to  enforce  the  collection 
of  fines. 

Under  these  circumstances,  a  majority  of  the  court  are  of  opin- 
ion that  unless  it  is  so  provided  by  statute,  the  court  has  not  power 
to  order  that  a  criminal  stand  committed  for  the  non-payment  of 
a  fine;  and  that  the  court  of  common  pleas  erred  in  ordering  the 
committal  of  the  plaintiff  in  error.  What  is  the  consequence? 
That  court,  in  conformity  with  law,  adjudged  that  the  plaintiff  in 
error  pay  a  fine  of  $1,000 ;  without  authority  of  law,  it  was  ordered 
that  he  stand  committed  until  the  fine  was  paid.  So  far  as  this 
sentence  is  in  conformity  with  law,  it  should  be  affirmed ;  so  far  as 
it  is  against  law,  it  should  bo  reversed.    Judgment  accordingly. 
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Joseph  Bonsal  v.  Thx  State  ov  Ohio. 

Under  the  act  of  January,  1816,  **to  prohibit  the  issaing  and  circulating  un- 
authorized bank  paper,"  it  is  sufficient  to  charge  in  the  indictment,  in 
general  terms,  that  the  defendant  acted  as  an  officer  of  a  bank  not 
incorporated  by  law. 

An  ordf»r  that  the  defendant  stand  committed,  until  fine  and  costs  be  paid,  is 
erroneous. 

The  Judgment  of  the  court  of  common  pleas,  in  a  criminal  case,  may  be  re- 
Tersed  in  part,  and  affirmed  in  part. 

This  is  a  writ  of  error  to  the  court  of  common  pleas  of  Hamilton 
county. 

The  record  shows  that  at  the  January  term  of  said  court,  1841, 
the  plaintiff  in  error  was  indicted  by  the  grand  jury  for  acting  as 
an  officer  of  a  bank  not  incorporated  by  law. 

The  indictment  contains  six  several  counts,  of  which  it  is  only 
necessary  to  refer  to  the  fifth  and  sixth. 

*The  fifth  charges  *'  that  the  said  Joseph  Bonsai,  on  Jan-  [73 
uary  4,  1841,  with  force  and  arms,  in  the  county  of  Hamilton 
aforesaid,  acted  as  an  officer  of  a  bank  not  incorporated  by  law, 
to  wit,  the  Cincinnati  and  Whitewater  Canal  Company,  contrary 
to  the  form  of  the  statute,  in  such  case  made  and  provided/'  etc 

The  sixth,  <Hhat  the  said  Joseph  fionsal,  on'  January  4, 1841, 
with  force  and  arms,  in  the  county  aforesaid,  acted  as  officer  of  a 
bank  not  incorporated  by  law,  contrary  to  the  statute,  in  such  case 
made  and  provided,  and  against  the  peace  and  dignity  of  the 
State  of  Ohio." 

To  this  indictment  the  defendant  pleaded  not  guilty,  and,  at  the 
same  term  of  the  court,  the  case  came  on  for  trial  to  a  jury,  who 
returned  a  verdict  of  gailty.  Whereupon  the  court  sentenced  the 
defendant  to  pay  a  fine  of  $1,000,  and  to  stand  committed  until 
the  sentence  should  be  complied  with. 

The  defendant  then  tendered  a  bill  of  exceptions,  which  was  al- 
lowed by  the  court,  and  is  made  a  part  of  the  record.  This  bill 
of  exceptions  sets  forth  that,  on  the  trial  of  the  cause,  "  it  was 
proven  that  all  the  notes  issued  were  by  order  of  the  board  of  the 
Whitewater  Canal  Company,  and  that  their  object,  by  such  issue, 
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was  to  rtiiso  funds  to  complete  the  canal.  That  an  arrangement 
was  made  with  the  several  contractors  on  the  canal,  who  agreed  to 
receive  such  paper  (a  bill  of  which  is  attached,  and  made  a  part 
of  the  bill  of  exceptions),  in  payment  for  their  work,  and  indorse 
the  same,  and  employ  the  same  as  money  or  funds  to  purchase 
labor  and  materials  to  complete  their  several  contracts.  Joseph 
Bonsai  procured  a  plate  to  be  engraved,  for  which  ho  paid  $500  in 
Whitewater  bills;  had  the  paper,  which  was  now  put  in  circula- 
tion, struck,  filled  up,  and  delivered  over  to  the  several  contractors 
and  persons  whom  the  company  owed,  who  indorsed  the  same,  and 
put  it  in  circulation.  That  the  whole  issue  of  this  paper  was  to 
persons  to  whom  the  company  was  indebted  as  contractors,  or  por- 
74]  sons  who  had  performed  some  ^service  for  the  company,  or 
persons  who  claimed  damages.  That  the  paper,  thus  issued,  passed 
and  circulated,  by  delivery,  as  money,'*  It  was  further  proved, 
that  of  1268,000  of  notes  so  issued,  $98',000  had  been  taken  up  by 
the  company  before  they  had  become  due,  according  to  their  face; 
and  that  none  so  taken  up  had  over  been  reissued.  That  the  mo-  ' 
tive  of  the  board  of  directors  of  the  company,  in  ordering  such 
issue,  was  to  anticipate  funds  from  the  state,  from  the  city  of  Cin- 
cinnati, and  from  individuals  whose  subscriptions  were  in  arrear, 
and  to  prevent  a  stoppage  of  the  work.  The  whole  issue  was  of 
the  denominations  of  one,  two,  three,  and  five  dollars;  a  small  part 
of  which  was  of  five  dollars.  That  it  all  passed  and  circulated  as 
money,  and  was  so  designed,  intended,  and  calculated  to  pass  and 
circulate  as  money,  by  the  defendant,  and  those  who  were  con- 
cerned in  paying  it  out,  and  in  putting  it  in  circulation.  And 
also,  that  Joseph  Bonsai  did  sign  these  notes,  as  president,  and . 
Samuel  P.  Foot,  as  secretary ;  and  it  was  admitted  that  they  were 
the  president  and  secretary  of  the  Whitewater  Canal  Company, 
incorporated  by  law,  and  consisting  of  divers  persons. 

"  And  thereupon  the  defendant  requested  the  court  to  charge 
the  jury  that  they  must  take  the  intention  into  consideration,  and 
if  there  was  no  intention  to  do  a  banking  business,  they  could  not 
find  the  defendant  guilty.  But  the  court  charged  the  jury  that 
an  intention  to  accomplish  a  good  object  by  an  issue  of  unauthor- 
ized bank  paper  was  no  excuse;  and,  if  such  unauthorized  bank 
paper  was  put  in  circulation,  it  mattered  not  what  good  object  was 
had  in  view,  or  what  good  motives  prompted  such  illegal  issue,  tho 
parties  concerned  might  be  found  guilty." 
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"  The  defendant  also  requested  the  court  to  charge  the  jury,  that 
if  the  notes  were  not  in  a  negotiable  form  when  they  left  the  con'- 
trol  of  the  company,  they  could  not  find  the  defendant  guilty.  But 
the  court  charged  the  jury  that  if  they  were  satisfied,  by  evidence, 
that  the  individuals  incorporated  as,  and  composing,  the  White- 
water Canal  Company,  had  acted  beyond  *the  scope  of  their  [75 
chartered  rights,  in  issuing  and  putting  in  circulation  unauthorized 
bank  paper,' such  individuals,  to  the  extent  of  such  unauthorized' 
act,  were  to  be  treated  as  individuals  not  incorporated.  And  that 
if  the  jury  believed,  from  the  evidence,  that  the  bills,  notes,  or 
paper,  so  made  and  paid  out,  were  evidences  of  debt  in  the  simili- 
tude of  ordinary  bank  bills,  and  were  designed,  calculated,  and  in* 
tended  to  circulate  as  money,  and  pass,  by  delivery,  as  money,  by 
those  who  made  and  paid  them  out,  and  put  them  in  circulation, 
and  that  such  paper  was  so  considered,  and  did  actually  so  pass 
and  circulate,  although  at  the  time  said  paper  was  paid  out  to  the 
creditors  of  said  Whitewater  Canal  Company  it  was  not  indorsed 
in  blank,  or  payable  to  bearer.  Yet  if  such  shifts  and  devices  had 
been  resorted  to  in  the  form  and  appearance  of  said  paper,  that  it 
would,  at  the  time  it  was  so  paid  out  by  said  company,  pass,  by  de- 
livery, and  circulate  as  money,  and  actually  did  so  pass  and  circu- 
late, and  that  those  who  then  made  and  paid  out  said  paper  in  such 
form  and  appearance,  designed  and  intended,  by  resorting  to  such 
shifts  and  devices,  that  it  should  so  pass  and  circulate,  by  delivery, 
as  money,  such  description  of  paper  was  unauthorized  bank  paper. 
And  if  an  association  of  individuals  had  put  into  circulation  such 
a  description  of  paper,  and  paid  it  out  for  dehUy  and  defendant 
had  signed  his  name  to  such  paper,  so  issued,  as  an  officer,  the 
jury  might  find  him  guilty."  The  note  attached  to  the  bill  of 
exceptions  is  upon  paper  like,  and  in  the  similitude  of,  ordinary^ 
bank  notes  or  bills,  and  in  form  as  follows,  to  wit: 

No.  22,208.  ONB. 

1. 

The  Cincinnati  and  Whitewater  Canal  Company  promise 
H     to  pay  to  M.  Davis,  or  order,  twelve  months  after  date,  one 
g     dollar,  for  value  received,  at  their  office.    Cincinnati,  De«- 
cembcr  5,  1840. 
Samuel  P.  Foot,  Sec'y.  Jobsph  Bonsal,  Prea'L. 

Indorsed  in  blank  by  M.  Davis. 
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76]    *Thi8  writ  of  error  is  proBecoted  to  reverse  the  sentenco  of 
the  coart  of  commoD  pleas  in  this  case,  and  the  errors  assigned  are: 

1.  That  neither  count  of  the  indictment  sets  forth  sufficient 
legal  ground  to  warrant  the  sentence  of  the  court. 

2.  The  court  refused  to  charge  the  jury  as  requested  by  de- 
fendant. 

3.  General  errors. 

Wbiqht,  Walker  &  Miner,  for  plaintiff  in  error. 
Crapsey^  prosecuting  attorney,  for  the  State  of  Ohio. 

Hitchcock,  J.  Frona  an  examination  of  the  indictment,  in 
this  case,  we  incline  to  the  opinion  that  the  first  four  counts  are 
defective,  but  if  there  be  one  good  count  in  an  indictment,  and 
the  verdict  is  general,  such  good  count  is  sufficient  to  authorise 
the  court  to  pass  sentence,  or  enter  up  judgment.  The  fiilh  and 
sisth  counts  in  this  indictment  are  similar  to  the  indictment  in 
the  case  of  Lougee  t;.  State  of  Ohio,  decided  at  the  present  term, 
and  which,  after  full  consideration,  was  held  by  the  court  to  be 
sufficient. 

Before  proceeding  to  examine  the  case,  as  presented  in  the  bill 
of  exceptions,  it  is  necessary  to  ascertain,  definitely,  what  was  re- 
•quested,  by  the  defendant,  of  the  court,  in  charging  the  jury,  and 
what  were  the  instructions  actually  given. 

The  first  instructions  requested,  were,  that  the  jury  must  take 
tthe  intention  into  consideration,  and  if  there  was  no  intention  to 
4o  a  banking  business,  the  defendant  could  not  bo  found  guilty. 

The  court,  instead  of  giving  such  instructions,  directed  the 
jury,  in  substance,  that  an  intention  to  accomplish  a  good  object, 
:by  an  issue  of  unauthorized  bank  paper,  would  not  excuse  such 
an  issue.  If  the  act  done  was  illegal,  the  motive  leading  to  the 
commission  of  such  illegal  act  could  not  excuse  its  commission. 
In  other  words,  that  in  law,  at  least,  the  end  will  not  justify  the 
means. 

77]  *In  the  second  place,  the  defendant  requested  the  court  to 
charge  the  jury  that,  if  the  notes  were  not  in  a  negotiable  form 
when  they  left  the  control  of  the  company,  but  were  afterward 
negotiated  without  the  previous  consent  of  the  company,  the  de- 
iendant  could  not  be  found  guilty.  The  charge  which  followed, 
upon  this  request,  is  somewhat  confused,  but,  upon  caret ul  exam- 
ination, seems,  in  substance,  to  have  been  that  if  the  jury  was  sat- 
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isfied,  from  the  eyidence,  that  the  Whitewater  Canal  Company, 
not  being  authorized  by  law  bo  to  do,  had  issued  and  put  in  circa- 
lation  unauthorized  bank  paper,  the  individuals  constituting  the 
company  could  not  be  protected,  by  their  act  of  incorporation, 
from  the  legal  consequences  resulting  from  such  issue;  and  that, 
if  the  jury  believed  that  the  bills,  notes,  or  paper  issued  by  said 
company,  as  evidences  of  debt,  were  in  the  similitude  of  ordinary 
bank  paper  or  bills,  and  were  designed,  calculated,  and  intended 
to  circulate  as  money,  and  pass  by  delivery,  by  those  who  made 
and  paid  them  out,  and  that  shifts  and  devices  were  resorted  to,  in 
the  appearance  of  the  paper  as  well  as  in  its  form,  to  obtain  for  it 
a  circulation  as  money,  the  paper  thus  issued  would  be  unauthor- 
ized bank  paper.  And  an  association  of  individuals  putting  such 
paper  in  circulation  would  be  guilty  of  a  violation  of  the  law,  al- 
though the  same  was  not  payable  to  bearer,  or  indorsed  in  blank, 
when  it  left  the  control  of  the  association. 

The  inquiry  is,  whether  there  was  anything  wrong  in  the  in- 
structions given,  or  in  refusing  the  instructions  requested.  This 
will  lead  us  to  an  examination  of  the  law,  for  a  violation  of  which 
the  plaintiff  in  error  was  convicted.  And,  in  order  to  give  a 
proper  construction  of  this  law,  it  will  be  necessary  to  inquire 
into  the  cause  of  its  enactment,  as  well  as  of  the  mischiefs  which 
it  was  intended  to  remedy. 

Previous  to  the  declaration  of  war,  in  1812,  but  six  banks  had 
been  incorporated  in  the  State  of  Ohio,  and  were  in  operation. 
These  banks  had  been  found  to  bo,  or,  at  any  rate,  were  supposed 
to  be  by  the  people  of  that  day,  institutions  beneficial  to  the  inter- 
ests of  the  state.  Their  credit  was  good,  and  their  paper  equiva- 
lent to  specie.  Shortly  after  the  declaration  *of  war,  these  [78 
banks,  as  well  as  all  others  west  and  south  of  New  England,  were 
compelled  to  suspend  specie  payments.  This  suaponsion  was,  for 
the  time  being  at  least,  winked  at  by  the  government.  Still,  the 
people  had  confidence  in  the  banks,  and  their  paper  furnished  the 
entire  circulating  medium;  and  it  is  a  fact  worthy  of  remem- 
brance that  the  paper  of  these  institutions,  although  much  depre- 
ciated, was  held  to  be  more  valuable  than  the  paper  issued  by  the 
government  itself.  Treasury  notes  issued  by  the  government  of 
the  United  States  were,  in  the  market,  as  much  below  the  value  of 
these  depreciated  bank  notes  as  the  bank  notes  were  below  the 
value  of  specie.    In  such  notes  the  taxes  to  the  states  and  to  the 
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United  States  wore  paid,  and  in  snoh  notes  were  loans  made  to 
the  government.  Without  them,  the  war  coald  not  have  been 
prosecuted,  and  the  government  mu^t  have  become  bankrupt. 
But,  in  consequence  of  being  relieved  from  the  payment  of  specie, 
the  banks  were  less  caatious  as  to  the  amount  of  paper  issued,  and 
there  is  reason  to  believe  that  the  business  was  profitable ;  at  least 
it  was  so  considered,  and  many  associations  were  formed  without 
the  authority  of  law,  and,  as  was  believed,  some  of  them  without 
capital,  for  the  purpose  of  transacting  banking  business.  At  this 
state  of  things  the  reflecting  people  of  the  state  became  alarmed, 
and  on  February  8,  1815,  the  first  law  was  passed  in  the  State  of 
Ohio  restraining  individuals  and  associations  from  banking. 
Chase's  Stat.  868.  .As  the  law  of  that  year,  so  far  as  it  operated  as 
a  restraining  act,  was  repealed  the  next  year,  it  is  unnecessary  to 
examine  it. 

At  the  next  session  of  the  general  assembly,  a  number  of  addi- 
tional banks  were  incorporated,  and  on  January  27,  1816,  the  act 
now  in  force,  <<  to  prohibit  the  issuing  and  circulating  unauthor- 
ized bank  paper,"  was  passed.  Chase's  Stat.  904.  The  first  sec- 
tion of  this  act  provides,  "That  if  any  person  with  in.  this  state 
shall  *act  as  an  officer,  agent,  trustee,  or  servant,  to  any  bank  or 
moneyed  association  coming  within  the  description  contained  in 
section  2  of  this  act,  except  a  bank  incorporated  by  a  law  of  this 
79]  state,  he  %hall,  for  every  such  offense,  Ibrfeit  and  pay  the 
sum  of  81,000. 

And  section  2,  '^  That  every  company  or  association,  that  shall, 
lend  money,  and  shall  issue,  by  their  officer  or  officers,  or,  by  any 
other  person  or  persons,  bonds,  notes,  or  bills,  payable  to  bearer, 
or,  payable  to  order,  and  indorsed  in  blank,  or  use  other  shift  or 
device,  whereby  the  bonds,  notes,  or  bills,  given  by  such  company, 
or  association,  or  on  their  behalf,  pass  or  circulate  by  delivery, 
shall  be  taken  and  deemed  a  bank  within  this  act.'' 

''Sec.  3.  Every  person  who  shall  act  as  a  president,  cashier, 
clerk,  or  director  to  any  such  bank,  or  shall,  in  any  respect,  assist 
in  discounting  paper,  or  lending  money  for  such  bank,  or  in  pay-1 
ing  out  and  receiving  money  for  such  bank,  or,  in  any  manner, 
intermeddle  with  such  bank,  or  its  concerns,  and  every  person, 
whose  handwriting  shall  appear  on  the  bond,  bill,  note,  or  con- 
tract of  such  bank,  whether  as  a  drawer  thereof,  or  a  payee  and 
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indorser,  shall  be  deemed  and  taken  an  officer  of  sach  bank,  within 
the  meaning  of  this  act." 

From  these  sections,  it  will  be  seen  that  the  leading  object  of 
the  bill  was  to  prevent  nnauthorized  banking,  and  in  this  way,  pre- 
vent the  currency  of  bonds,  notes,  or  bills,  which  had  not  been 
issued  by  responsible  institations,  or  by  institntions  recognized 
by  luw.  Associations  that  <*sha]l  lend  money,  and  shall,  by  thoir 
officers,  issue  bonds,  notes,  and  bills,"  are  the  associations  pro- 
hibited. It  has,  by  some,  been  contended  that  the  word  "andy'* 
as  here  used,  should,  for  the  purpose  of  preventing  the  evil  com- 
plained of,  be  held  as  having  the  same  meaning  as  the  word  "  or;" 
but,  at  the  time  this  act  was  passed,  it  was  not  supposed  that  any 
association  would  issue  notes  or  bills,  to  pass  and  circulate  as  money 
unless  coupled  with  the  design  of  loaning  the  same,  and  thus  mak- 
ing a  profit. 

In  the  case  now  under  consideration,  the  counsel  for  the  plaint- 
iff in  error  requested  the  court  of  common  pleas  to  charge  the 
jury  that,  if  there  was  not  an  intention  to  do  a  banking  business, 
he  could  not  be  found  guilty.  This  instruction  was  not  given. 
Had  the  law  of  1816  been  the  only  law  *upon  the  subject,  [80 
probably  here  would  have  been  an  error;  but  it  had  been  found, 
that  associations,  which  did  not  do  a  banking  business,  had 
adopted  the  practice  of  issuing  notes  and  bills  intended  to  cir- 
culate and  pass  as  money.  To  remedy  this  evil,  the  general  as- 
sembly, on  March  18,  1839,  passed  an  act  to  amend  the  before- 
recited  act  of  January  27,  1816.     Swan's  Stat.  140. 

By  section  1  of  this  amendatory  act,  it  is  provided :  "  That 
every  company  or  association,  except  a  bank  incorporated  by  a  law 
of  this  state,  that  shall  lend  notes,  bonds,  bills,  checks,  orders,  cer- 
tificates of  deposit,  or  any  other  evidence  ol  debt,  and  shall  issue, 
by  their  officer  or  officers,  agents,  or  any  other  person  or  persons, 
notes,  bonds,  bills,  checks,  orders,  certificates  of  deposit,  or  other 
evidence  of  debt,  payable  to  order,  and  indorsed  in  blank,  or  pay- 
able to  bearer,  designed,  calculated,  or  intended  to  circulate  as 
money;  or  shall  issue,  put  in  circulation,  or  pay  out,  for  debts  or 
property,  with  or  without  any  such  loan,  any  such  notes,  bonds,  bills, 
eheckn,  orders,  certificates  of  deposit,  or  other  evidence  of  debt, 
or  use  other  shift  or  device,  whereby  any  such  notes,  bills,  bonds, 
checks,  orders,  certificates  of  deposit,  or  other  evidence  of  debt  so 
issued,  put  in  circulation,  or  paid  out  by  said  company  or  associa- 
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tion,  or  od  their  behalf,  pass  and  circulate  by  delivery,  shall  be 
taken  and  deemed  an  unauthorized  bank,  within  the  meaning  of  the 
act  to  which  this  is  an  amendment,  entitled  ^an  act  to  prohibit  the 
issaing  and  circulating  of  unauthorised  bank  paper/  passed  Jan- 
uary 27,  1816." 

From  the  passage  of  this  amondatory  act,  it  must  be  considered^ 
in  connection  with  the  law  of  1816,  as  if  it  had  actually  consti- 
tuted a  part  of  that  law,  at  the*  time  of  its  enactment,  so  far  as 
relates  to  offenses  committed  subsequent  to  the  passage  of  the 
Amendatory  law.  Considering  it  in  this  light,  there  can  be  no 
doubt  that  an  association  violates  the  law  by  putting  in  circula* 
tion  notes,  bills,  etc.,  intended  to  pass  as  money,  whether  accom- 
panied with  an  intention  of  doing  a  banking  business,  or  other* 
wise.  Of  course,  it  would  have  been  improper  for  the  court  of 
common  pleas  to  have  given  the  instruction  first  re4ue4ted. 
81]  *The  court  were  next  requested  to  instruct  the  jury,  that, 
unless  the  notes  were  indorsed  in  blank,  before  they  left  the  con- 
trol of  the  company,  the  defendant  could  not  be  found  guilty. 
This  was  refused  by  the  court,  or,  rather,  such  instructions  were 
not  given,  in  so  many  words,  although  I  incline  to  the  opinion 
thatf^uch  instructions  were,  in  substance,  given,  or  such  as  were 
equivalent.  If  not  so,  the  question  arises,  whether  such  instruc- 
tions, given  unconditionally,  would  have  been  proper.  The  bill 
of  exceptions  shows  that  these  notes  wore  payable  to  order;  that 
they  were,  in  similitude  and  appearance,  like  bank  notes,  and 
struck  upon  an  engraved  plate  ;  signed  by  the  president  and  sec- 
retary of  the  company  ;  and  that,  when  issued,  it  was  intended, 
designed,  and  calculated  by  the  defendant,  and  those  who  were 
concerned  in  paying  them  out,  and  putting  them  in  circulation, 
that  they  should  pass  and  circulate  as  money;  and  this,  too,  un- 
der an  agreement  and  understanding,  with  those  to  whom  the 
notes  were  paid  by  the  company,  that,  so  soon  as  they  should  re- 
ceive them,  they  should  indorse  them  in  blank,  and  circulate  them 
as  money.  It  is  apparent  thaji  the  creditors  of  the  company,  to 
whom  these  notes  were  paid,  were  as  much  concerned  in  this 
tranaaction  as  the  canal  company  itself.  They  had  a  part  to  act 
in  purchasing  this  paper  for  circulation,  and  this  part  was  to  in- 
dorse it.  £y  such  indorsement,  they,  as  well  as  the  ofScers  of  the 
company,  made  themselves  liable  to  the  penalty  of  the  law,  which 
provides  that  "every  person,  whose  handwriting  shall  appear  on 
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tho  bond,  bill,  note,  or  contract  of  such  bank,  whether  as  the 
drawer  thereof,  or  witness,  payee,  or  indarser,  shall  be  taken,  and 
deemed,  an  officer  of  such  bank."  Under  snch  circumstances,  it 
is  but  a  poor  sabterfoge  to  claim  that  the  plaintiff  in  error  was 
guiltless,  because  the  indorsement  was  made  after  the  instrument 
was  paid  out  by  the  company.  It  is,  at  best,  but  a  miserable 
**  shift  or  device,"  by  which  to  avoid  the  penalty  of  the  law.  In 
our  opinion,  the  court  did  not  err  in  refusing  to  givo  the  unqual- 
ified instruction,  as  requested. 

*Nor  do  we  see  any  error  in  the  instructions  actually  given.  [82 
Surely,  it  was  proper  for  the  court  to  say  to  the  jury,  that  the  de- 
fendant oould  not  excuse  himself  from  liability,  for  an  illec^al  act, 
on  the  ground  that  the  ulterior  object  in  view  was  a  good  one. 
Nor  was  it  improper  to  instruct  the  jury,  that  if  the  defendant 
had  made  use  of  *' shifts  and  devices,''  to  procure  for  the  paper  is- 
sued a  circulation  as  money,  he  was  guilty,  although  the  paper 
was  not  payable  to  bearer,  or  indorsed  before  it  lefl  the  control 
of  tho  company.  Whether  such  ^*  shifts  and  devices"  had  been 
used,  was  a  question  of  fact  for  the  jury  to  determine. 

The  record  shows  that  the  court  of  common  pleas,  in  addition 
to  the  assessment  of  a  fine,  sentenced  the  plaintiff  in  error  to 
stand  committed,  until  tho  fine  and  costs  should  be  paid.  This 
part  of  the  sentence,  according  to  the  decision  of  this  court,  in 
the  case  of  Lougee  against  the  state,  already  referred  to,  is  erro- 
neous ;  and,  so  far,  the  judgment  of  the  court  of  common  pleas  is 
reversed.  So  far  as  respects  the  fine  and  costs,  the  judgment  of 
that  court  is  affirmed.    Judgment  accordingly. 


Jamss  Steedman  v.  The  State  of  Ohio. 

Indiyidual  notes,  intended  to  pass  as  currency,  or  money,  are  not  competent 
evidence  against  the  person  issuing  them,  on  an  indictment  for  acting  as 
an  officer  of  a  bank,  without  proving  that  there  was  a  company,  or 
association  of  individuals,  formed  for  the  purpose  of  putting  in  circular 
tion  such  notes. 

This  is  a  writ  of  error  to  the  court  of  common  pleas  of  Hamil* 
ton  county. 
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The  record  ehowB  that,  at  the  July  term  of  said  court,  1840,  the 
plaintiff  in  error  was  iDdicted  <*  for  paesiDg  unauthorised  paper." 
The  indictment  contains  four  counts. 

SS]  *In  the  first  count  it  is  charged  that,  <<  James  Steedman,  on 
January  1,  1840,  with  force  and  arms,  in  the  county  of  Hamilton 
aforesaid,  and  on  divers  other  days  between  that  day  and  the  find- 
ing of  this  bill,  notes,  payable  to  bearer,  and  intended  to  circu* 
late  as  money,  to  a  large  amount,  to  wit,  to  the  amount  of  82,000, 
did  issue  and  put  in  circulation,  one  of  which  notes  is  as  follows, 
that  is  to  say :  *  I  promise  to  pay  to  James  Bailie,  or  bearer,  at  the 
office^  No.  32,  of  J.  Steedman,  in  Cincinnati,  twenty-five  cents  in 
current  bank  notes.  Cincinnati,  No.  40  Front  street,  July  4, 1840. 
J.  Steedman,'  contrary  to  the  statute,  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the  State  of  Ohio." 

The  second  count  is  substantially  like  the  first. 

The  third  charges  the  defendanc  with  having  put  in  circulation 
a  large  amount  of  promissory  notes,  to  wit,  the  amount  of  82,000) 
all  of  which  wore  designed  and  intended  to  circulate  as  money, 
and  were  of  the  denomination  of  twenty -five  cents  each. 

In  the  fourth  count  it  is  charged,  <'  that  the  said  James  Steed- 
man, on  January  1,  1840,  with  force  and  arms,  in  the  county  of 
Hamilton  aforesaid,  and  on  divers  other  days  between  that  day 
and  the  day  of  finding  this  bill,  did  act  as  an  officer  of  a  bank,  not 
Incorporated  by  law,  contrary  to  the  statute,"  etc. 

The  defendant  pleaded  not  guilty,  and,  at  the  same  term  of  the 
court,  the  case  was  tried  by  a  jury.  The  jury  found  the  defend- 
ant guilty,  as  charged  in  the  fourth  count  in  the  indictment,  and 
not  guilty,  as  charged  in  the  first  three  counts. 

After  verdict  the  defendant  moved  the  court  for  a  new  trial, 
which  motion  was  overruled,  and  he  was  sentenced  to  pay  a  fine 
of  $1,000  to  the  State  of  Ohio  and  the  costs  of  prosecution,  and  to 
stand  committed  until  the  fine  and  costs  were  paid. 

Whereupon  the  defendant  filed  his  bill  of  exceptions,  which  was 
allowed  by  the  court,  and  ia  made  part  of  the  record,  and  which 
84]  is  as  follows :  **  On  the  trial  of  the  above  cause,  betbro  '*'the 
court  of  common  pleas  of  said  county,  at  the  July  term  thereof, 
1840,  the  notes,  which  are  described  in  the  three  first  counts  of 
the  indictment,  and  one  of  which  is  hereto  attached  and  made  a 
part  of  this  bill,  wore,  by  the  prosecutor  of  the  state,  read  in  evi- 
dence to  the  jury,  and  there  being  evidence  going  to  prove  that 
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Steedman  and  other  persons  were  conceraed  in  having  the  plate 
made  upon  which  said  notes  wore  struck,  and  that  Steed ma]^  had 
issued,  paid  out,  and  redeemed  notes  of  this  description ;  the  evi- 
dence being  closed,  the  defendant  moved  the  court  to  charge  the 
jury  that  said  notes  would  be  no  evidence  to  sustain  the  fourth 
count  of  said  indictment,  which  charge  the  court  refused  so  to 
give,  to  which  refusal  of  the  court  so  to  charge,  the  defendant  ex- 
cepts," etc.    • 

Copy  of  Note^  attached  to  Bill  of  Exceptions. 
No.  65. 

25  I  promise  to  pay  J.  Bailie  or  bearer,  at  the  office  of  J. 

Cents.    Steedman,  in    Cincinnati,  twenty -five  cents,  in   current 
bank  notes.  J.  Steedman. 

Cincinnati,  No,  40  Front  street,  July  4,  1840. 

To  reverse  this  judgment  the  writ  of  error  is  prosecuted,  and 
the  errors  assigned  are  : 

1.  That  the  fourth  count  of  the  indictment  is  not  sufficient,  in 
law,  to  sustain  the  judgment. 

2.  That  the  court  erred  in  allowing  said  notes  to  go  to  the  jury, 
as  competent  evidence,  to  sustain  the  fourth  count  of  the  indict- 
ment. 

3.  General  error. 

The  case  was  argued  by  Fessenden,  for  the  plaintiff  in  error, 
and  by  Crapst,  prosecuting  attorney,  for  the  state. 

Hitchcock,  J.  This  was  an  indictment,  against  the  plaintiff  in 
error,  for  a  violation  of  the  act  of  1816,  to  prevent  the  ^is-  [85 
suing  and  circulating  of  unauthoriased  bank  paper,  and  the  several 
acts  amendatory  thereto. 

This  act,  of  1816,  in  the  first  place,  makes  it  criminal  for  any 
person  to  act  as  an  officer  of  any  banking  asociation  not  incor- 
porated by  a  law  of  this  state,  and,  for  a  violation  of  this  provision 
of  the  law,  infiicts  a  penalty  of  81,000. 

The  fourth  section  prohibits  the  receiving,  and  offering  in  pay- 
ment, "the  bond,  bill,  note,  or  contract  of  any  such  bank,  know- 
ing the  same  to  be  unincorporated,"  under  the  penalty  of  three 
times  the  amount  of  the  "bill,  note,  or  bond"  bo  received  and 
offered  in  payment.  It  also  prohibits  an  person  from  receiving, 
and  actually  passing  or  circulating,  the  "bond,  bill,  note,  or  con- 
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tract  of  Buch  bank,  by  delivery,  withont  indorsing  the  same, 
knowing  snch  bank  to  be  unincorporated/'  under  the  penalty  or 
forfeiture  of  four  times  the  amount  of  such  *'bill,  bond,  note,  or 
contract,"  so  received,  passed,  and  circulated.  Swan's  Stat.  136. 
And  it  is  further  provided,  in  the  same  act,  that  all  fines  and  for- 
feitures, imposed  by  the  act,  may  be  recovered  by  an  action  of 
debt,  or  by  indictment. 

Thus,  it  will  be  seen,  that  this  act  provided  for  those  distioct 
classes  of  offenses,  and  inflicted  different  penalties,  according  to 
the  nature  of  the  offense.  The  first  offense  is  that  of  acting  as  the 
officer  of  an  unauthorized  bank ;  penalty,*  one  thousand  dollars. 
The  second,  that  of  receiving  and  offering  in  payment  a  bill  or 
note  of  such  unauthorized  bank;  penalty,  three  times  the  amount 
of  the  bill  or  note  offered  in  payment.  Third,  that  of  receiving, 
and  actually  passing  and  circulating  the  paper  of  such  bank; 
penalty,  four  times  the  amount  of  the  paper  circulated. 

This  act  of  1816  did  not,  however,  prohibit  any  person  from 
issuing  his  own  individual  notes,  intending  the  same  to  circulate 
and  pass  as  money.  Whether  this  omission  was  in  consequence 
of  the  fact  that  notes  of  this  desciption  had  not  then  been  put  in 
circulation  to  any  considerable  extent,  or  from  what  other  cause, 
we  do  not  know.  But  immediately  after  the  suspension  of  specie 
SO]  payments,  by  the  banks,  in  1837,  *the  country  was  flooded 
with  paper  of  this  description.  The  evil  was  (elt  to  be  a  great 
one,  and,  at  the  next  session  of  the  general  assembly,  an  effort  was 
made  to  check  it.  On  February  16,  1838,  an  act  was  passed, 
which  took  effect  the  1st  of  July  of  the  same  year,  to  amend  the 
act  of  1816.  The  third  section  provides,  ^'that  from  and  after  the 
taking  effect  of  this  act,  it  shall  be  unlawful  lor  any  individual  to 
issue  and  put  in  circulation  any  bond,  bill,  note,  order,  or  chock, 
for  the  payment  of  money,  whether  written  or  struck  upon  an  en- 
graved plate,  calculated  or  intended  to  circulate  as  a  currency  or 
medium  of  exchange,  and  which  shall  not  be  authorized  by  law; 
and  any  individual  who  shall  so  issue  and  put  into  circulation 
any  such  bond,  bill,  note,  order,  or  check,  or  who  shall  offer  any 
such  in  payment  ot  money  or.property,  knowing  the  same  to  be 
unauthorized  by  law,  shall  be  subject  to  the  same  penalties 
as  is  provided  for  in  section  4  of  the  act  of  Januajy  27,  1816, 
above  referred  to ;  and  said  penalties  and  forteitnres  shall  be  re- 
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eoverable  id  the  same  manner  as  is  pointed  out  in  section  5  of 
said  last-mentioned  act/'  etc. 

Bj  this  section,  two  more  offenses  are  added  to  those  enumera- 
ted in  the  law  of  1816,  to  wit:  that  of  issuing,  by  an  individaal, 
notes,  calculated  and  intended  to  pass  as  currency,  and  that  of 
offering  such  notes  in  payment  of  money  or  property.  The  pen- 
alty annexed  is  the  same  as  prescribed  in  section  4  of  the  act 
of  1816,  that  is,  three  or  four  times  the  amount  of  the  paper 
issued  or  offered  in  payment.  Whether,  in  a  given  case,  the  pen- 
alty should  be  three  or  four  times  the  amount,  would,  perhaps,  be 
a  question  of  diflSculty,  as,  in  this  respect,  the  law  does  not  appear 
to  be  explicit. 

In  the  three  first  counts  of  the  indictment,  the  plaintiff  in 
error  is  charged,  or  intended  to  bo  charged,  with  the  offense 
specified  in  section  3  of  the  act  of  1838,  already  recited.  That  is, 
the  offense  of  issuing  and  putting  in  circulation  his  own  indi* 
vidnai  notes,  intending  the  same  to  circulate  as  currency,  and-i 
from  the  bill  of  exceptions,  setting  forth  the  evidence  in  the  case, 
it  is  clear,  to  my  mind,  that,  of  the  Offenses  charged  in  these  [87 
counts,  he  was  guilty.  But,  for  some  reason  not  apparent,  he  was, 
by  the  jury,  found  not  to  be  guilty.  If  not  guilty  of  these 
offenses,  he  certainly  was  not  guilty. of  any  offense  whatever.  In 
the  fourth  count  of  the  indictment,  the  plaintiff  in  error  was 
charged  with  having  acted  as  an  officer  of  a  bank,  not  incorporated 
by  law,  was  convicted  of  this  offense,  and  was  sentenced  by  the 
court,  in  pursuance  of  this  finding,  to  pay  a  fine  of  81,000  and 
the  costs  of  prosecution. 

To  this  judgment,  it  is  objected  that  the  fourth  count  of  the  in- 
dictment is  insafflcient  in  law. 

This  count,  as  already  stated,  is  against  the  plaintiff  in  error,  for 
acting  as  an  officer  Of  a  bank  not  incorporated  by  law.  It  charges 
<*  that  the  said  James  Steedman,  on  January  1, 1840,  with  force  and 
arms,  in  the  county  aforesaid,  and  on  divers  other  days^  between  that 
day  and  the  day  of  finding  this  bill,  did  act  as  an  officer  of  a  bank 
not  incorporated  by  law."  It  is  like  the  indictment  in  the  case 
of  Lougee  t?.  State  of  Ohio,  decided  at  the  present  term,  and 
which  was  held  by  the  coart  sufficient,  except  that  the  worda  in 
italic  are  not  contained  in  the  indictment  of  Lougee.  Whether  the 
fact  that  these  words  are  contained  in  the  indictment  can  vary  the 
case,  is  perhaps  questionable.    We  suppose  that  where  the  offense 
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consists  of  tbo  performance  of  a  specific  act,  it  is  necessary  that  it 
should  be  charged  in  the  indictment  to  have  been  committed  on  a 
day  certain,  although  it  is  not  necessary  that  the  proof  should,  in 
this  respect,  sustain  the  indictment.  In  other  words,  the  offense 
may  be  proved  to  have  been  committed  on  a  different  day  from 
that  laid  in  the  indictment.  But  whether,  after  having  charged 
the  offense  upon  one  day,  it  will  do  to  lay  it  with  a  continuandOy 
upon  divers  other  days,  as  in  a  declaration  in  trespass,  is  a  different 
question.  But  for  the  purposes  of  this  case,  it  is  not  necessary  to 
decide  this  question. 

The  second  error  complained  of  is,  that  the  court  allowed  said 
notes,  mentioned  in  the  bill  of  exceptions,  to  go  to  the  jury  as  com- 
88]  petent  evidence  to  sustain  the  fourth  count  of  said  ^indict- 
ment,  the  same  being  by  law  incompetent.  The  court  was  requested 
to  charge  the  jury  that  these  notes  were  not  competent  evidence, 
under  the  fourth  count,  which  was  refused.  The  notes,  upon  their 
face,  were  the  individual  notes  of  Steedman,  and  were  accom- 
panied with  proof  that  they  were  by  him  designed  and  intended  to 
circulate  as  currency.  Those  notes  were  proper  evidence  under 
the  three  first  counts  of  the  indictment.  The  act  of  1816,  under 
which  the  fourth  count  is  framed,  was  intended  to  prevent  any 
company,  or  association  of  persons,  from  acting  as  a  banking  asso- 
ciation without  being  incorporated  by  law,  and  to  prevent  such 
association  from  putting?  in  circulation  any  of  their  notes  or  bills, 
intending  them  to  pass  and  circulate  as  money.  To  act  as  an  officer 
of  such  t  n  association,  is  made  highly  penal.  But  how  can  a  man 
act  as  an  officer  of  such  an  institution  or  association,  until  the  as- 
sociation itself  is  formed?  To  convict  one  of  acting  as  an  officer 
of  such  an  association,  it  would  Ub  necessary,  in  the  first  place,  to 
prove  that  there  was  such  an  association  in  existence.  Where  is 
there  any  evidence  to  this  effect,  in  the  case  before  us?  The  only 
evidence  in  the  case,  as  stated  in  the  bill  of  exceptions,  which  in 
the  least  looks  to  such  proof,  is,  that  other  persons  were  eni^aged 
with  Steedman  in  having  the  plate  engraved  upon  which  these 
notes  were  struck.  Whether  these  other  persons  were  the  en- 
gravers, or  persons  who  wished  to  use  the  same  plate  for  engraving 
notes  to  be  issued  in  their  own  individual  names,  or  who  they  were, 
does  not  appear.  Surely,  this  evidence  can  hardly,  be  said  to  con- 
duce to  prove  the  existence  of  such  an  association  as  is  prohibited 
by  law,  much  less  is  it  evidence  of  that  fiact.  It  might  be  one  link 
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iQ  a  chain  of  evidence  to  prove  the  existence  of  an  association  ;  bat 
in  the  case  before  us,  it  is  not  only  one  link,  bat  it  is  all  the  evi- 
dence we  have.  In  the  absence  of  proof  of  the  existence  of  an 
association  of  the  kind  contemplated  by  law,  these  notes  were  not 
competent  evidence  under  the  fourth  count  in  the  indictment,  and 
the  court  of  common  pleas  erred  in  not  so  instructing  the  jury. 

♦But  it  18  said,  by  the  prosecuting  attorney,  that  all  the  [89 
evidence  given  on  the  trial,  is  not  contained  in  the  bill  of  excep- 
tions, and  that  this  count  is  bound  to  presume  that  there  were  cir- 
cumstances disclosed,  which  wouldjustify  the  court  of  common  pleas 
in  refusing  to  charge  as  requested,  and  which  would  warrant  the 
finding  of  the  jury.  Whether  all  the  evidence,  given  in  the  case, 
is  contained  in  the  bill  of  exceptions,  we  do  not  positively  know. 
In  fact,  the  testimony,  as  narrated  by  the  witnesses,  is  not  given 
in  that  instrument,  but  the  facts  proved  are  stated,  and,  from  the 
manner  in  which  the  bill  is  framed,  the  fair  inference  is,  that  they 
are  all  stated.  It  is  true  that  if  there  had  been  no  bill  of  excep- 
tions in  the  case,  we  should  have  been  bound  to  have  presumed 
that  all  was  correct. 

But  what  are  we  asked  to  presume,  in  this  case?  In  order  to 
sustain  this  judgment,  we  are  asked  to  presume  that  there  was 
testimony,  before  the  court  of  common  pleas,  to  prove  the  forma- 
tion of  a  company  or  association,  to  do  a  banking  business,  with- 
out the  authority  of  law,  and  to  issue,  and  put  in  circulation, 
bonds,  notes,  or  bills,  payable  to  order,  and  indorsed  in  blank,  or 
payable  to  bearer,  with  the  intent  that  the  same  should  pass  as 
currency  or  money;  that  Steedman  was  an  ofScer  of  said  asocia- 
tion ;  and  that  the  notes  given  in  evidence,  were  issued  by,  or  for, 
the  benefit  of  said  association.  To  presume  this,  would  be  to  pre- 
sume a  great  deal,  for  the  sole  purpose  of  sustaining  a  sentence, 
by  which  a  man  has  been  fined  81,000,  for  circulating  his  own 
individual  notes,  for  which  offense  the  law  inflicts  a  penalty  equal 
to  four  times  the  amount  of  the  notes  so  circulated.  Whatever  we 
might  presume,  with  respect  to  a  bill  of  exceptions,  in  a  civil  case, 
we  shall  long  hesitate,  before,  in  a  case  so  highly  penal  as  this,  we 
shall  make  presumptions  like  those  now  required  of  us,  to  sustain 
a  Judgmenc. 

The  general  error  being  assigned,  it  is  proper  to  inquire  whether 
the  court  of  common  pleas  did  not  err,  in  refusing  the  motion  for  a 
now  trial.    I  think  a  new  trial  should  have  been  ordered.    As  before 

77 


Digitized  by  VjOOQ IC 


90, 91  SUPREME  COURT  OP  OHIO. 

O.  A  J.  Towsey  «.  Avery. 

90]  remarked,  the  testimony  given  in  the  *ca6e  clearly  proved 
Steed  man  guilty  of  the  charges  laid  in  the  first  three  counts  of  the 
indictment,  bat  did  not  prove  him  guilty  of  the  charge  laid  in  the 
fourth  count.  As  well  might  a  man  be  convicted  of  burglary, 
upon  proof  that  he  had  been  guilty  of  larceny,  as  could  Steedman, 
under  the  proof  in  this  case,  be  convicted  of  acting  as  the  officer 
of  a  bank.  The  truth  is,  be  was  acquitted  of  the  offense  of  which 
he  was  guilty,  and  convicted  of  an  offense  of  which  he  was  in- 
nocent. And,  as  the  jury  may  have  been  led  into  this  error,  by 
the  mistake  of  the  court,  in  refusing  to  charge  as  requested,  I 
think  the  court  erred  in  refusing  a  new  trial.    Judgment  reversed* 


O.  &  J.  Towsey  v,  John  L.  Avket. 

The  act  of  March  19,  1838,  abolishing  imprisonment  for  debt,  operates  to  dis- 
charge a  recognizance  of  bail  entered  into  before  the  act  took  effect. 

This  is  an  action  of  debt,  from  the  county  of  Hamilton. 

It  is  brought  on  a  recognizaance  of  special  bail,  for  James 
Gonsoles,  entered  into  on  Mar(;h  17,  1838.  At  the  February  term 
of  Hamilton  common  pleas,  1840,  the  plaintiffs  recovered  a  judg- 
ment against  Gonsoles  for  8860.60.  On  May  12, 1840,  a  ea.  sa,  was 
issued  against  Gonsoles,  upon  affidavit,  that  he  was  non-resident. 
The  execution  was  returned  non  est. 

The  defendant  plead  nil  debety  and  gave  notice  that,  by  the  act 
of  March  19,  1838,  abolishing  imprisonment  for  debt,  he  was 
deprived  of  all  control  over  the  person  of  Gonsoles,  and  so  released 
from  his  recognizance. 

91]  *Starr,  for  the  plaintiff,  denied  that  the  right  of  the  defend- 
ant to  surrender  bis  principal,  was  taken  away  by  the  statute.  He 
had  a  right  to  take  him  at  any  time,  and  without  judicial  process. 
Nichols  V.  Ingersoll,  7  Johns.  154. 

Henderson,  on  the  same  side,  cited  Miner  v.  Mechanics'  Bank 
of  Alexandria,  1  Pet.  64;  Fisher  v.  Blight,  2  Cranch,  386;  Ca- 
nal Co.  V.  Bailroad  Co.,  4  Gill  k  Johns.  1;  Talbot  v.  Seaman,  1 
Cranch,  35;  Mayor  of  Baltimore  v,  Howard,  6  Harr.  &  Johns. 
383 ;  Thomas  v.  Maham,  4  Greenl.  613 ;  Adams  v.  Woods,  2  Cranch, 
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341;  9  East,  44;  ILd.  Raym.77.  A  statute  will  not  be  bo  constrned 
as  to  take  away  vested  rights.  Dark  v,  Yankleck,  7  Johns.  477 ; 
Ogden  V.  Blackledge,  2  Cranch,  272;  Galder  v.  Bull,  2  Dallas,  386 ; 
Odbarn  v.  Hnger,  1  Bay,  179 ;  Bedleston  v.  Sprague,  6  Johns.  101 ; 
Ogle  V .  Turnpike  Company,  13  Serg.  &  Rawle,  25 ;  Bedford  v.  ShiU 
ling,  4  Cow.  334. 

Wbioht,  Walker  &  Minsb,  for  the  defendant,  insisted  '*that  the 
act  abolishing  imprisonment  for  debt  being  in  fiivor  of  liberty, 
is  to  be  construed  liberally/'  To  show  the  liberality  extended  to 
bail  in  other  eases,  they  cited  Russell  v.  Champion,  9  Wend.  462; 
Durham  v.  Macomber,  5  Wend.  113;  Kane  v.  Ingraham,  2  Johns. 
404 ;  Holley  r,  Cobb,  1  Burr.  264 ;  Olcott  v.  Sibley,  4  Johns.  409 ; 
Doug.  45;  6  Tenn.  247 ;  2  Bos.  &  Pul.  45. 

Fox,  on  the  same  side,  cited  Beers  v.  Hanghton,  9  Pet.  329 ;  Loflin 
V.  Towler,  18  Johns.  335 ;  Boggs  v.  Teackle,  5  Binn.  338 ;  Mcdlung 
V.  Bowers,  9  Serg.  &  Rawle,  24;  1  McCord,  373. 

Grimkb,  J.     The  questions  which  are  presented  in  this  case  are : 

1.  Would  the  defendant  have  been  entitled  to  an  exoneretur^ 
without  an  actual  surrender  of  the  principal,  any  time  between 
March  19, 1838  (when  the  act  abolishing  ^imprisonment  for  [92 
debt  took  eifect),  and  May  1,  1839,  when  the  right  to  imprison 
was  reordained,  as  against  non-residents?  and, 

2.  If  he  had  this  right,  can  the  same  matter  be  taken  advantage 
of,  by  way  of  plea  to  the  action  brought  upon  the  recognizance  ? 
And  if  these  questions  are  answered  in  the  affirmative,  then, 

3.  Did  the  act  of  March  16,  1839  (and  which  became  offeree  on 
May  1,  1839),  defeat  the  validity  of  the  plea? 

The  first  two  questions  are  completely  settled  in  the  case  of 
Beers  v.  Haughton,  9  Pet.  329.  It  was  there  conclusively  shown, 
that  wherever  the  principal  would  be  entitled  to  an  immediate 
and  unconditional  discharge,  if  he  had  been  surrendered,  there  the 
bail  are  entitled  to  relief  by  entering  an  exoneretur,  without  any 
surrender.  This  was  so  held  in  Mannin  v.  Partridge,  14  East,  599; 
Boggs  V,  Teale,  5  Binn.  332;  and  Olcott  v,  Sibley,  4  Johns.  407. 
The  same  principle  was  determined  in  Durham  v,  Macomber,  5 
Wend.  113,  under  the  act  exempting  females  from  imprisonment; 
in  Russell  v.  Champion,  under  the  general  act  abolishing  imprison- 
ment for  debt;  and  in  Trumbull  v,  Healy,  21  Wend.  670,  under  an 
insolvent  debtors'  act.     It  was  also  shown,  in  the  ease  of  Boers  v, 
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Haagbton,  that  wherever  the  bail  are  entitled  to  be  diacharged, 
as  a  matter  of  pure  right  they  will  not  only  be  discharged  on  mo- 
tion, but  they  may  plead  the  same  matter  as  a  bar  to  a  snit  on  the 
recognizance.  Bail  are  said  to  be  entitled  to  a  discharge,  as  a  mat' 
Iter  of  pure  right,  any  time  before  the  return  of  non  ^  to  a  capias 
ad  satisfaciendum;  and  they  are  said  to  be  entitled  to  the  same,  as  a 
matter  of  mere  favor,  any  time  before  the  return  of  the  second 
nikil,  on  the  scire  facias  against  them.  From  March  19, 1838,  then, 
until  May  12,  1840,  when  the  ca,  sa,  was  issued  under  the  amend- 
atory act,  the  bail  was  entitled,  without  a  surrender,  to  an  exon* 
ereiur  hB  a  matter  of  strict  rights  and  may  therefore  avail  himself 
of  the  same  matter  as  a  defense  to  this  suit,  provided  the  principal 
could  not,  if  a  surrender  had  been  made,  have  been  imprisoned 
93]  *at  all.  And  that  he  could  not,  is  also  settled  by  the  case  of 
Beers  v,  Haughton.  The  principle  of  the  determinations  in  Sturgea 
V.  Crowninshield,  4  Wheat.  200,  and  Mason  v.  Haile,  12  Wheat. 
370,  that  the  right  to  imprison  constitutes  no  part  of  the  contract, 
and  that  a  discharge  of  the  party  from  imprisonment  does  not  impair 
the  obligation  of  the  contract,  was  again  recognized  and  reinforced. 
The  legislature,  therefore,  had  power  to  pass  the  act  abolishing 
imprisonment  for  debt,  so  as  to  make  it  operate  upon  pre-existing 
cases.  And  the  only  remaining  question  then  is,  whether  the  act 
of  March  16,  1839  (and  which  took  effect  the  19th  of  March),  is 
sufficient  to  make  a  difference  in  the  case.  And  I  confess  I  am 
unable  to  see  how  it  should  have  this  effect.  The  right  to  an  ex- 
oneretury  as  a  matter  of  strict  right,  and  not  merely  as  a  matter  of 
favor,  was  perfect  before  the  passage  of  that  act,  and  was  not  depend- 
ent, in  any  way  whatever,  upon  any  of  its  provisions.  The  re- 
newal of  the  right  to  imprison  the  principal,  on  the  pursuit  of  a 
new  procedure,  is  very  different  from  the  revival  of  the  right  of 
action  against  the  bail.  The  supposition  that  the  one  depended 
on  the  other,  could  only  have  arisen  from  the  idea  that  the  right 
of  the  bail  to  a  discharge  was  not  matured  prior  to  the  passage  of 
the  act  of  1839;  whereas,  as  I  have  shown,  it  was  perfect  on  March 
19,  1838,  two  days  after  the  recognizance  was  entered  into,  and 
could  not,  therefore,  be  defeated  by  any  matter  ex  post  facto.  The 
defendant,  therefore,  is  entitled  to  a  judgment 
•  Judgment  for  the  defendant. 
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*Thb  State  oj  Ohio  v.  Thi  Fabmebs'  Bank  of  Canton.     [94 

When  the  profits  of  a  bank  are  applied  in  payment  of  stock,  the  profits,  so 
applied,  are  sahject  to  the  tax  imposed  by  the  act  of  Maroh  12,  1831,  on 
diTidends. 

This  is  an  action  of  debt,  upon  an  agreed  state  of  facts,  from  the 
oonnty  of  Stark. 

The  Farmers'  Bank  of  Canton  was  incorporated  by  act  of  De- 
cember 16,  1817.  By  the  application,  to  them,  of  section  27  of  ther 
act  of  1816  (2  Chase's  L.  913),  dividends  of  so  much  of  the  profits 
of  the  institution  as  the  directors  might  judge  expedient  were  to 
be  made  semi-annually.  By  the  act  of  1831,  '<to  tax  bank,  insur- 
ance, and  bridge  companies  "  (Swan's  Stat.  916),  the  board  of  di- 
rectors of  each  bank,  etc.,  were  to  transmit  to  the  auditor  of  state 
a  statement  of  all  dividends  made  by  such  bank  within  ten  days 
after  it  may  be  made,  so  that  a  tax  of  five  per  centum  on  the  div- 
idend may  be  computed  and  collected.  A  penalty,  not  exceeding 
$1,000  is  imposed,  in  case  of  refusal. 

It  is  agreed  that  the  bank,  between  1832  and  1837,  besides  its- 
ordinary  dividends,  upon  which  the  state  tax  was  duly  paid,  at 
four  different  times,  between  the  years  1832  and  1837,  "applied 
and  appropriated  sums  which  amount,  in  the  aggregate,  to  $50,000 
of  the  profits  of  the  business,  carried  on  by  said  bank,  to  the  pay- 
ment of  the  capital  stock  of  the  bank,  belonging  to  the  stockhold- 
ers," without  complying  with  the  above  requisition  of  the  law^ 
This  action  of  debt  is  brought  to  recover  from  them  the  four  pen- 
alties claimed  to  have  been  incurred  by  these  neglects  ]  and  it 
presents  the  question,  whether  a  tax  attaches  to  such  profits,, 
earned  by  the  bank,  as  are  applied  in  payment  of  its  stock,  be- 
longing to  the  stockholders. 

A.  W.  LooMis,  for  the  plaintiflT. 

John  Harris,  for  the  defendant. 

*Lane,  C.  J.    The  nature  of  the  interests  belonging  to  a  [95- 

corporation,  and  to  the  stockholders*  of  such  corporation,  have 

recently   been   investigated    by  this   court.      State   of   Ohio  v. 

Franklin  Bank  of  Columbus,  10  Qhio,  91.    As  explained  by  th» 
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court,  a  corporation  is  a  creature  of  the  law,  created  to  exercise 
certain  franc bises,  and  for  this  purpose  is  invested  with  specific 
powers,  among  which  is  that  of  holding  property  as  a  natural  per« 
son,  which  is  controlled  by  its  proper  officers,  and  may  be  sold  for 
its  debts,  but  is  not  the  property  of  the  individual  corporators  j 
that  the  separate  shares  of  the  stock,  in  a  private  corporation,  are 
not  the  property  of  such  corporation,  but  of  the  individual  cor- 
porators; that  bank  stock,  and  the  profits  earned  by  its  use,  are 
the  property  of  the  corporation,  but  that  ^  bank  shares  are  the 
property  of  individuals. 

Now,  dividends  in  a  bank,  under  the  laws  above  cited,  consist 
of  that  portion  of  its  profits  which  the  directors  separate  from  the 
general  stock,  and  apply  to  the  benefit  of  the  stockholder. 
Whenever,  by  the  act  of  the  directors,  the  ownership  of  profits  is 
so  chaui^ed  that  iit  ceases  to  be  the  property  of  the  corporation, 
and  becomes  the  property  of  the  stockholder,  it  is  a  dividend  of 
profits,  upon  which  the  tax  was  intended  to  apply.  The  applica- 
tion of  the  profits,  in  this  case,  to  the  shares,  which  are  the  prop- 
erty of  the  stockholder,  is  plainly  a,  dividend,  within  this  defini- 
tion, and  the  neglect  of  furnishing  the  statement  is  an  act  in- 
curring the  penalty. 

That  penalty  is  any  sum  not  exceeding  $1,000.  As  no  attempts 
were  made  to  conceal  the  acts,  and  as  a  communication  has  been 
had  with  some  former  officers  of  the  state,  in  which  doubts  of  the 
validity  of  this  tax  were  seriously  entertained,  we  think  it  is  not 
just  to  impose  a  penalty  beyond  the  tax  and  interest. 

Judgment  for  plaintiff. 


^]    *Thb  State  of  Ohio  v.  The  Washington  Social  Libkabt 

Company. 

The  Washington  Social  Library  Company  have  no  authority,  either  by  charter 

or  prescription,  to  exercise  the  franchise  of  banking. 
Corporations  can  exercise  only  such  powers  as  are  expressly  granted. 

This  is  an  information,  in  the  nature  of  a  quo  warranto,  filed 
by  the  proisocuting  attorney  of  Montgomery  county,  against  the 
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defendants,  to  show  by  what  aathority  they  exercise  banking 
powers. 

Grimke,  J.  The  information  alleges  that  the  defendants,  from 
September  20,  1839,  have  used,  withoat  any  warrant,  charter,  or 
grant,  the  franchise  of  banking,  by  issuing  notes,  receiving  depos- 
its, making  discoants,  and  by  other  moneyed  transactions  asaally 
performed  by  incorporated  banks,  and  which  none  bat  sach  are 
authorized  to  perform.  The  plea  states  that  the  defendants  were 
incorporated  by  the  legislature  of  Ohio,  by  an  act  passed  Febru- 
ary 19,  1810,  entitled  ''an  act  to  incorporate  the  Washington 
Social  Library  Company,"  and,  referring  to  the  act  at  largei 
avers  that  thereby  they  have  lawfully  exercised  and  still  use  and 
exercise  the  banking  franchise,  and  receive  deposits,  make  loans, 
issue  paper,  etc. 

To  this  plea  there  is  a  demurrer. 

And  the  question  presented  is,  whether  the  charter  of  the 
defendants  gives  them  authority  to  exercise  the  franchise  of 
banking. 

Section  1  of  the  charter  creates  the  corporation  by  the  name 
of  the  Washington  Social  Library  Company,  and  gives  it  a 
capacity  of  suing  and  being  sued,  of  making  contracts,  a  com- 
mon seal,  and  the  power  to  make  by-laws.  Section  2  gives  the 
powers  of  acquiring,  holding,  and  disposing  by  mortgage,  or  iu 
such  other  manner  as  they  shall  deem  most  proper  for  the  best  in- 
terests of  the  corporation,  any  estate,  real  or  personal. 

Section  3  provides  for  an  annual  election,  in  the  town-  [97 
ship  of  Montgomery,  of  directors,  who  are  to  excute  the  'by- 
laws, etc. 

Section  4  merely  appoints  seven  persons  directors,  until  the 
first  annual  meeting. 

The  mere  recital  of  these  provisions  of  the  charter,  one  would 
suppose,  was  sufficient  to  satisfy  any  understanding,  whether 
gifted  with  the  highest  powers,  or  possessing  only  the  ordinary 
share  of  good  sense,  that  the  power  of  banking  has  never  been 
conferred  upon  this  corporation.  It  is  merely  created  a  library 
company,  and  all  the  authority  which  is  given  to  it,  is  incidental 
to  that  object.  Length  of  time  is  not  relied  upon,  as  giving  a 
prescriptive  right  to  the  use  of  the  franchise,  and  the  defendants 
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stand  arraigned  as  having  been  guilty  of  the  most  palpable  and 
fragrant  violation  of  the  law. 

It  has  been  argued  that,  before  the  restraining  acts  of  February 
8,  1815,  and  of  January  27,  1816,  banking  was  not  a  franchise; 
that  it  might  have  been  exercised  by  any  individuals,  who  were 
competent  to  contract,  and  that,  therefore,  a  corporation  might  also 
lawfully  exercise  the  same.  Admitting  this  to  be  true,  at  the  date 
of  the  charter,  in  1810,  though,  I  confess,  I  am  not  satisfied  of  its 
correctness,  yet  the  defendants  do  not  pretend  that  they  com- 
menced the  exercise  of  banking  powers  before  the  passage  of 
those  laws.  On  the  contrary,  the  information  alleges  the  use  of 
this  power  from  September  20,  1839;  and  the  defendants,  in  their 
plea,  do  not  undertake  to  say  that  it  begun  at  a  period  antece- 
dent to  those  acts.  When  they  commenced  the  use  of  this  privi- 
lege,  then,  it  was  in  plain  violation  of  the  law,  and  was  a  usur- 
pation of  a  privilege,  for  the  exercise  of  which  they  are  unable 
to  show  any  warrant  whatever. 

To  presume  powers  to  be  vested  in  a  corporation,  which  are  not 
expressly  granted,  would  be  attended  with  great  inconvenience; 
to  presume  a  charter,  would  be  attended  with  still  greater — ^for, 
what  sort  of  a  charter  is  it?  would  be  the  next  inquiry.  Bank 
charters  contain  an  infinite  variety  of  provisions.  Some  are  ex* 
98]  ceedingly  restricted,  while  others  are  ^almost  unlimited,  in 
the  power  which  they  confer ;  and  the  shades  of  difference  be- 
tween these  two  extremes  are  so  numerous  that  it  would  be  im- 
possible to  form  any  definite  idea  of  what  were  the  powers  in. 
tended  to  be  granted  in  any  particular  case.  The  consequence  is, 
that  a  body  of  men,  to  whom  banking  powers,  in  the  abstract, 
were  conceded,  would  be  placed  in  an  infinitely  better  condition 
than  any  other  corporation  in  the  state.  Their  powers  would, 
literally,  be  unbounded,  in  consequence  of  the  very  defect  which 
was  inherent  in  their  creation.  That  they  were  without  law, 
would  be  a  passport  to  the  exercise  of  all  law.  It  would  require 
a  much  stronger  case  than  is  here  presented,  to  presume  the  exist- 
ence of  the  privilege  in  question.  The  demurrer,  therefore,  is  sus- 
tained, and  the  judgment  of  the  court  is  that  the  defendants  be  ousted 
and  altogether  excluded  from  the  franchise  of  banking,  and  that 
the  prosecuting  attorney  recover  his  costs  against  the  defendants. 

Charles  Andebson,  for  the  state. 

Odlin  &  ScHENOK  and  H.  Stanbert,  for  the  defendant. 
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Jamis  N.  Davidson  v.  Abnxb  Boot. 

The  lien  of  a  jndgment,  or  mortgage,  is  not  lost  by  the  organisation  of  a  new 
oounty  which  includes  the  incumbered  land  within  its  limits. 

The  lien  of  a  judgment  recovered  in  Huron  county,  is  not  taken  away  by  the 
act  for  the  erection  of  Brie  county,  although,  by  the  division,  the  land 
bound  by  the  Judgment  fell  within  the  limits  of  Brie  oounty. 

This  is  a  |)ill  in  chancery  from  the  coanty  of  Brie. 
The  case  is  fully  stated  in  the  opinion  of  the  court.    No  arga- 
mente  came  to  the  hands  of  the  reporter. 

*WooD,  J.  This  is  a  bill  in  chancery,  filed  by  the  vendor,  [99 
against  the  vendee,  to  compel  the  specific  ezeoation  of  a  contract, 
by  him,  for  the  purchase  of  one  undivided  third  part  of  two  acres 
of  land,  in  the  township  of  Portland,  in  th^  county  of  Brie,  with 
the  improvements  thereon.  This  contract  was  executed  between 
the  parties  on  June  2,  1838;  and,  by  its  terms,  the  consideration 
agreed  to  be  paid  was  92,500  ;  $1,000  was  paid  in  hand ;  $500  was 
agreed  to  be  paid  on  July  6,  1838;  $500  on  July  6, 1839,  and  $250 
on  July  6,  1840;  the  deferred  payments  bearing  interest.  The 
two  last  installmentB^of  $750,  with  the  interest  thereony  remain  unpaid. 

The  respondent  in  his  answer  admits  these  £EUSts,  and  avers  his 
readiness  to  comply  with  the  terms  of  the  contract,  provided  ho 
can  do  it  with  safety  to  his  own  interest ;  but  insists  upon  the  in- 
ability of  the  complainant  to  make  him  a  good  title,  on  completing 
the  payments;  and  the  doubt  arises  under  the  following  circum- 
stances :  At  the  December  term  of  the  court  of  common  pleas  of 
Huron  county,  1837,  six  months  before  the  date  of  the  contract, 
Festus  Clark  recovered  judgment  against  the  complainant  and 
others  for  over  $2,000.  At  the  date  of  this  judgment,  the  land 
was  embraced  within  the  territorial  limits  of  Huron  county.  David- 
son, and  others,  then  filed  their  bill  in  chancery,  praying  for  relief 
against  this  judgment.  Such  proceedings  were  had,*that  this  suit 
in  chancery  was  appealed  to  the  Supreme  Court,  and,  at  the 
August  term,  1840,  $1,156.77  of  the  judgment  of  Clark,  against 
the  complainant  and  others,  was  perpetually  enjoined;  and  the 
injunction  of  the  common  pleas,  as  to  the  residue,  dissolved^ 
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leaving,  therefore,  Clark's  judgment,  to  the  umoant  of  3944.26,  in 
full  force  againt  the  complainant. 

Id  March,  1838,  the  county  of  Erie  was  erected  and  organized, 
embracing  a  part  of  the  territory  which  beiore  belonged  to  Huron 
county,  and  in  which  the  land  in  controversy  is  situated.  The 
100]  only  reservation  of  rights,  in  suits  pending,  etc.,  *in  this 
act  organizing  the  county  of  Erie,  is  in  reference  to  proceedings 
before  justices  of  the  peace;  while  the  higher  judicial  tribunals 
seem  to  have  been  entirely  overlooked,  or  their  proceedings  re- 
garded as  entirely  unworthy  of  consideration  by  the  legislature. 
No  execution  has  ever  issued  on  Clark's  judgment;  and  being  a 
lien  upon  the  lot  in  question,  at  its  rendition,  in  December,  1837, 
the  question  arises  whether  it  still  continues  a  subsisting  lien^  and 
unless  extinguished,  prevents  the  complainant  from  conveying  an 
unincumbered  fee  to  the  respondent. 

Section  2  of  the  act  entitled  <<  an  act  regulating  judgments  and 
executions,"  provides  ^'  that  the  lands  and  tenements  of  the  debtor 
shall  be  bound  for  the  satisfaction  of  any  judgment  against  such 
debtor,  from  the  first  day  of  the  term  at  which  judgment  shall  bo 
rendered,  in  all  cases  where  such  land  lies  within  the  county 
where  the  judgment  is  entered ;  and  all  other  lands,  as  well  as 
goods  and  chattels,  of  the  debtor,  shall  be  bound  from  the  time 
they  shall  be  seized  in  execution.''  Judgment  liens  are  of  a  purely 
legal  character.  They  do  not  exist  at  common  law.  Their  crea- 
tion, extension,  and  continuance  depend  entirely  upon  statutory 
provision.  Their  operation,  as  a  part  of  the  remedy  to  enforce  the 
collection  of  a  debt,  is  governed  by  the  terms  of  the  statute.  That 
the  lien  may  attach,  it  is  certain  that,  by  the  statute,  the  land 
must  be  in  the  county  where  the  judgment  is  rendered,  at  the  time 
of  its  rendition ;  or,  if  in  another  county,  there  must  be  an  actual 
levy.  And  it  is,  therefore,  supposed  that  when  a  new  county  is 
organized,  with  no  saving  clause  in  the  act,  and  land  subject  to  a 
judgment  lien,  in  the  old  county,  fall  within  the  new  organization, 
the  lien  ceases  to  exist.  We  do  not  think  so.  The  lien  being  given 
by  express  provision,  although  it  is  admitted,  as  a  part  of  the 
remedy,  to  b^ within  the  control  of  the  legislature,  must,  never- 
theless, remain  until  lost  by  the  act  of  the  judgment  creditor,  or 
taken  away  by  subsequent  legislation.  There  is  nothing,  express 
or  implied,  in  the  act  of  1838,  organizing  Brie  county,  inconsistent 
with  the  existence  or  enforcement  of  this  lien.    It  may  be  said 
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that,  after  the  division  of  the  ^oanties,  the  reoords  of  [101 
Brie  famish  no  notice  of  this  incambrance  to  the  purchaser. 
This  is  true;  nor  would  they  furnish  such  notice  had  there  been 
ever  so  extensive  a  saving  clause  in  the  act.  There  is  no  differ- 
ence, in  our  opinion,  in  principle,  between  this  judgment  lien  and 
a  lien  created  by  mortgage,  recorded  in  Huron  county  before  the 
division.  The  record  of  Brie  would  have  given  no  notice  of  the 
fact  at  the  date  of  this  purchase  by  the  respondent.  The  law  re- 
quires all  instruments  by  which  lands  are  incumbered  to  be  re- 
corded in  the  county  where  the  land  lies;  but  it  has  never  been 
supposed  that  liens,  created  by  such  instruments,  became  inopera- 
tive, because  the  land  incumbered,  by  a  subsequent  division,  fell 
into  a  different  county  than  that  in  which  sach  instruments  were 
recorded.  Nor  has  a  new  record,  in  such  case,  been  considered 
necessary  to  protect  the  grantee  against  subsequent  purchasers 
without  notice.     The  analogy  between  the  two  cases  is  complete. 

The  case  of  the  People  i;.  Morrell,  21  Wend.  575,  is  relied  upon 
by  the  complainant  as  an  authority  that  Clark's  judgment  lien 
was  lost  with  the  division  of  the  county.  If  there  is  any  analogy 
between  the  cases,  it  is  very  remote ;  so  much  so  as  not  to  be  seen 
by  us.  In  that  case,  the  court  held  the  division  of  a  county 
ejected  from  office  an  associate  judge  of  the  court  of  common 
pleas,  who  fell  within  the  new  division ;  that  his  residence  was 
changed  by  the  operation  of  the  law,  and  that  the  law  required  a 
continued  residence  in  the  old  county  as  a  qualificfation  to  hold 
and  enjoy  the  office. 

In  the  case  at  bar  the  law  requires  the  land  to  lie  in  the  county 
at  the  rendition  of  the  judgment,  that  the  lien  may  attach,  but 
not  that  it  shall  continue  in  the  same  county  that  the  lien  may 
be  preserved.  * 

If,  in  this  case,  the  amount  due  from  the  respondent  to  David- 
eon  was  sufficient  to  liquidate  Clark's  judgment,  there  would  be 
no  difficulty  in  decreeing  a  specific  execution  of  the  contract,  and 
protecting  fully  the  respondent's  rights,  by  his  seeing  to  the 
application  of  the  money  due  the  complainant  to  Clark's  judg- 
ment ;  but  such  is  not  the  fact.  The  difference  is  nearly  $300 ; 
and  until  this  judgment  lien  is  removed  by  the  Complain-  [10'3 
ant,  the  respondent  should  not  be  required  to  further  execute  the 
contract  on  his  part,  by  paying  the  balance  of  the  consideration. 

Bill  dismissed  without  prejudice. 
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William  Pabkbb  v.  Thomas  J«  Riddlb. 

The  indonement  of  a  note,  not  negotiable,  is  not  an  original  undertaking  be- 
tween the  indorser  and  indorsee ;  but  it  is  collateral,  and  payment  most 
be  demanded,  and  notice  given  to  the  indorser,  as  upon  negotiable  paper. 

The  indorsement  of  such  note,  by  a  person  not  a  party  to  it,  is  a  guaranty. 

Upon  such  guaranty,  demand  of  payment  must  be  made  when  the  note  be* 
comes  due,  and  notice  given  to  the  indorser  before  suit. 

This  is  an  action  of  assnmpsit,  fbora  Hamilton  coanty. 

The  declaration  contains  three  counts.  In  the  first,  it  is  aver- 
red that,  on  September  17,  1839,  to  wit,  at,  etc.,  one  T.  L.  Hilton 
/made  his  certain  promissory  note,  in  writing,  etc.,  and  thereby, 
then  and  there,  promised  the  said  defendant,  ninety  days  after 
date,  to  pay  him  the  sum  of  $152 ;  and  the  said  defendant,  then 
and  there,  indorsed  the  said  note  to  the  plaintiff;  and  the  plaintiff 
avers,  that  afterward,  when  the  said  note  became  due  and  pay- 
able, according  to  the  effect  thereof,  to  wit,  on  December  10, 1839, 
the  same  note  was  duly  presented  to  said  Hilton  for  payment, 
and  payment  thereof  demanded,  but  neither  the  said  Hilton,  nor 
any  person  or  persons  on  his  behalf,  did,  or  would,  pay  said  note, 
or  any  part  thereof,  etc. ;  of  all  which  premises,  the  said  defend- 
ant, on  the  same  day  and  year,  had  notice,  etc. 

The  second  count  sets  out  the  making  and  delivery  of  the  said 
103]  note  to  the  defendant,  as  in  the  first,  and  then  avers,  "^thatt 
in  consideration  that  the  plaintiff,  at  the  special  instance  and  re- 
quest of  the  defendant,  would  receive  the  said  note  in  payment 
of  so  much  money  as  therein  specified,  then  due  by  the  defendant 
to  the  plaintiff,  the  said  defendant,  by  his  certain  memorandum, 
in  writing,  on  the  back  of  said  note,  agreed  to  guaranty  the  pay- 
ment of  the  said  note  to  the  plaintiff,  when  the  same  should  be- 
come due,  according  to  the  tenor  and  effect  thereof;  and  the 
plaintiff  avers  that,  on  December  10,  1839,  when  the  note  became 
duo  and  payable,  the  same  was  duly  presented  to  said  Hilton,  and 
payment  thereof  demanded,  but  neither  the  said  Hilton,  nor  any 
one  on  his  behali^  did,  or  would,  pay  the  same,  etc. ;  of  all  which 
said  several  premises,  the  said  defendant  had  due  notice,  whereby 
the  defendant  became  liable  to  pay  said  note,  and  afterward,  in 
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ooDsideratioD  thereof,  promised  to  pay  it^  etc.,  when  thereanto 
afterward  requested. 

The  third  count  describee  the  said  note  as  made  by  the  defend- 
ant to  the  plaintiff,  and  that  the  defendant  thereby  promised  the 
plaintiff  to  pay  to  him  the  said  $152,  ninety  days  after  the  date, 
and  avers  the  non-payment,  etc. 

The  declaration  contains  also  the  common  counts.  Tp  this 
declaration  the  defendant  filed  the  plea  of  non  assumpsit^  and  the 
not^  is  now  offered  as  the  only  evidence  of  his  claim  to  recover 
by  the  plaintiff;  and  the  question  raised  is,  whether  the  note 
alone,  under  the  averments  contained  in  the  declaration,  is  suffi- 
cient proof  to  entitle  him  to  judgment. 

Chablss  Fox,  for  plaintiff: 

I  contend,  that  whenever  a  man  transfers  a  note,  not  negotia- 
ble, or  if  he  transfers  a  note,  negotiable,  after  the  same  has  be- 
<x>me  due,  he  does,  by  the  act  of  indorsing,  promise  to  pay  the 
note.  The  indorsement,  in  such  case,  is  equal  to  the  making  of  a 
new  note,  and  may  be  declared  upon  as  such.  In  3  Mass.  274,  the 
party  was  permitted  by  the  court,  to  insert,  over  the  signature, 
**for  value  received  I  undertake  to  pay  the  money  within  men- 
tioned to  the  plaintiff.'* 

*This  last  was  a  case  in  which  Juhn  Ames  made  a  note  to  [104 
Olin  Ames,  not  negotiable,  and  the  latter  indorsed  it,  in  blank,  to 
the  plaintiff,  so  that  the  same  is  identically  the  present  case. 

In  8  Wend.  421,  ft  is  held,  that  *<  the  indorsement  and  transfer 
of  such  an  instrument  is  good,  so  as  to  make  the  indorsers  liable 
to  the  indorsee,  although  it  will /not  give  the  indorsee  a  right 
of  action,  in  his  own  name,  against  the  maker.  Again,  the  in- 
dorsement, in  such  a  case,  is  equivalent  to  the  making  of  a  new 
note.  It  is  a  guaranty  that  the  note  will  be  paid ;  it  is  a  direct 
and  positive  undertaking,  on  the  part  of  the  indorser,  to  pay  the 
note  to  the  indorsee,  and  not  a  conditional  one  to  pay,  if  the  maker 
does  noty  upon  demand,  after  due  notice.  The  indorser.  Id  such  a 
case,  I  apprehend,  is  not  entitled  to  the  usual  privilege  of  an  in- 
dorsee of  negotiable  paper.  He  stands  in  the  relation  of  princi- 
pal, and  not  surety,  to  his  indorsee,  and  has  no  right  to  insist  upon 
a  previous  demand  of  the  maker  and  notice  of  non-payment.  An 
absolute  guaranty  may  be  written  over  his  indorsement,  upoQ 
which  a  recovery  may  be  had  against  him* 
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The  same  doctrine  may  be  found  in  Bayley  on  Bills,  65,  and  in 
Byles  on  Bills,  84. 

Such  I  take  to  be  the  opinion  of  this  court  in  9  Ohio,  139.  The 
principle  of  ail  these  decisions  I  take  to  be  this:  The  man,  by  in- 
dorsini^  the  note,  must  be  understood  to  mean  something  by  so 
doing.  As  the  note  is  not  negotiable,  his  indorsement  is  not 
necessary  to  transfer  the  property  in  the  note.  To  give  effect  to 
the  indorsement,  it  must  be  construed  into  some  8ort  of  a  contract. 
What  contract  can  it  be  unless  that  of  a  promise  to  pay  the*  note 
or  a  guaranty  that  the  note  shall  be  paid  ?  Any  other  construc- 
tion would  render  such  an  indorsement  perfectly  nugatory.  If 
this  indorsement  is  a  guaranty  of  its  payment,  as  held  in  8  Wend. 
421,  of  course  no  notice  was  necessary. 

BiDDLE  &  Roll,  for  defendants : 

We  contend  that  the  authorities  cited  by  plaintiff's  counsel  are 
105]  not  applicable  to  the  *case  now  before  the  court,  as  will  ap- 
pear by  reference  to  the  cases  themselves. 

The  note  itself  shows  the  character  of  the  transaction.  It  was, 
no  doubt,  passed  in  the  course  6f  trade  by  Biddle  to  Parker,  wha 
unquestionably  was  to  use  due  diligence  to  collect  the  same  of  T. 
L.  Hilton,  the  maker.  This  is  evident  from  the  fact  of  the  deliv- 
ery of  the  note  to  Parker ;  for  it  can  not  be  presumed  that  Biddle 
would  pass  the  note  to  Parker,  merely  to  hold  in  his  hands,  with- 
out any  exertion  to  make  the  money  off  the  maker  of  the  note. 
U'this  was  not  the  intention  of  Biddle,  it  seems  difficult  to  deter- 
mine what  induced  the  transfer  to  Parker,  except*  it  was  done  in 
absolute  payment  of  some  debt  that  might  have  been  due  from 
Biddle  to  Parker,  and  taken  by  Parker  us  absolute  payment*  Had 
it  been  otherwise,  it  is  quite  reasonable  to  believe  that  Biddle 
would  have  executed  his  own  individual  paper  to  Parker  without 
reference  to  the  note  in  question.  There  is  no  evidence,  then,  going 
to  controvert  the  above  conclusions.  It  does  not  appear  that  Parker 
used  the  slightest  diligence  to  collect  the  same  from  tbo  maker ; 
nor  is  there  any  evidence  that  the  defendant  was  notified  of  the  non- 
payment of  said  note  after  the  same  became  due,  which,  by  the 
laws  of  the  land,  should  have  been  done  in  order  to  fix  the  liabil- 
ity of  the  defendant.  Nor  does  it  appear,  in  evidence,  that  the 
plaintiff  ever  considered  the  detendant  liable  on  said  note  until 
suit  was  brought  in  this  case.  We  contend  that  the  defendant,  in 
this  case,  can  not  be  treated  by  the  plaintiff  as  an  original  prom- 
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ifior  on  eaid  note ;  for  there  is  no  testimony  showing  that  the  de- 
fendant put  his  name  on  said  note  when  it  was  made,  which  is 
necessary  to  fix  the  defendant,  either  as  a  joint  maker  or  original 
promisor,  or  as  a  surety  for  the  payment  of  the  same.  In  this 
opinion  we  are  sustained  by  the  decision  of  the  court  in  9  Ohio, 
139,  cited  by  plaintiff's  counsel.  It  is  clear,  then,  in  order  to  fix 
the  liability  of  the  defendant  on  this  note,  that  the  plaintifl"  should 
have  notified  him  of  the  non-payment  by  the  maker,  as  we  regard 
that  to  be  the  true  light  in  which  this  transaction  is  to  be  viewed, 
and  contend  that  the  settled  principles  *of  law  governing  [106 
negotiable  paper  and  liability  of  indorsers,  must  likewise  govern 

this  case. 

We  rely  on  the  case  of  Green  v.  Dodge  and  Cogswell,  2  Ohio^ 
439,  in  connection  with  the  uniform  decisions  on  the  same  ques- 
tion, to  sustain  the  defendant  in  this  case. 

Wood,  J.  The  first  count  is  on  a  note,  not  negotiable,  being^ 
made  payable  to  Hilton,  without  the  words  order  or  bearer,  in- 
dorsed before  due,  and  presented  for  payment  on  the  10th  of  De- 
cember, six  days  before  due,  and  of  which  payment  was  refused^ 
and  notice  thereof  on  the  same  day  given  to  the  defendant.  The 
introduction  of  the  note,  the  only  evidence  offered,  proves  only  its 
execution  and  indorsement.  This  is  clearly  insufficient  under  the 
averments  in  this  count.  It  proves  neither  the  presentment  of 
the  note,  and  demand  of  payment  of  the  maker  when  the  note  be- 
came due,  nor  in  a  reasonable  time  thereafter,  in  the  language  of 
the  statute,  nor  notice  to  the  indorser,  which  is  required  by  all 
authority,  as  the  indorser's  undertaking  is  collateral,  to  pay  only 
in  default  of  the  maker,  and  due  notice  thereof.  But,  if  the  intro- 
duction  of  the  note  proved  every  averment  made  in  this  count,  the 
plaintiff  would  be  in  no  bettor  condition  ;  for  the  presentment  for 
payment  to  the  maker,  refusal,  and  notice  thereof,  are  laid  six 
days  before  the  note  became  due,  and  when  there  was  neither 
legal  nor  moral  obligation  to  pay. 

The  second  count  is  against  the  defendant  as  a  guarantor ;  sets 
out  the  consideration  of  the  guaranty,  and  avers  that  the  defend- 
ant  thereby  agreed  to  guaranty  the  payment  thereof  to  the  plaint- 
iff  when  the  note  should  become  due  and  payable,  etc. ;  and  again 
avers  the  presentment  to  the  maker  for  payment,  on  the  same  De- 
oember  10, 1839,  and  that  the  defendant  afterward  had  due  notice. 
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Here  are  the  same  objections  to  the  proof,  and  if  proved,  the  aver- 
ments show  no  right  of  recovery. 

The  third  count  describes  the  note  as  made  by  the  defendant 
to  the  plaintiff;  lays  the  promise  as  an  original  undertaking 
107]  *to  pay  the  plaintiff  $252,  ninety  days  after  date ;  aod  it  is 
to  this  count  our  attention  has  been  specially  directed. 

The  authorities  cited,  show  that  it  has  been  held,  in  some  of 
the  states,  that  where  a  note,  not  negotiable,  or  a  note  negotiablo, 
by  its  terms,  after  due,  is  transferred,  the  act  of  indorsing  is  a 
promise  to  pay  the  note ;  that  it  is,  in  effect,  the  creation  of  a  new 
note  between  the  indorser  and  the  indorsee,  and  may  be  declared  on 
sa  such.  Though  the  transfer  of  such  note  does  not  give  a  right 
of  action  against  the  maker,  in  the  name  of  the  indorsee,  it  is  good 
jigainst  the  indorser,  and  is  a  guaranty  that  the  note  will  be  paid. 
It  is  a  positive  undertaking,  and  not  conditional,  to  pay,  if  the 
maker  does  not,  on  demand,  and  notice  to  the  indorser.  8  Wend* 
421.  There  are  also  other  authorities,  to  the  same  import,  to  be 
lound  in  the  books,  where  such  contract  has  been  held  to  be  an 
•original,  and  not  a  collateral  undertaking. 

In  Vermont,  a  different  rule  prevails.  It  is  there  held  that  the 
indorsee  of  a  promissory  note,  not  negotiable,  follows  the  law 
merchant,  in  making  demand  of  payment,  and  giving  notice  of 
non-payment  to  the  indorser,     1  Vt.  136. 

When  the  decisions  of  the  highest  judicial  tribunals  of  our  sister 
states  are  found  to  conflict  with  each  other,  this  court  must,  of 
necessity,  be  left  to  select  from  the  one  or  the  other,  or  to  pre- 
scribe tor  itself  the  rule,  in  our  opinion,  most  conformable  to 
reason  and  justice,  most  applicable  to  our  local  enactments,  in 
analogy  with  our  own  and  the  general  opinion  of  the  profession, 
and,  in  cases  of  this  kind,  with  the  sense  of  the  mercantile  or  busi- 
ness community. 

In  this,  however,  it  would,  perhaps,  be  as  difficult  to  unite  our 
opinions  as  to  reconcile  decisions  in  direct  conflict.  One  member 
of  the  court  holds  the  promise  as  original,  as  set  forth  in  this  count. 
The  majority,  however,  hold  it  to  be  collateral,  and  subject,  in 
«ome  degree,  to  the  usages  of  mercantile  law,  as  applied  to  the 
indorsee  of  negotiable  paper ;  and  this  opinion  is  decisive  against 
the  plaintiff  on  this  count.  It  is  holden  by  two  of  the  judges  that 
A  demand  upon  the  maker,  when  such  note  becomes  due,  and  rea- 
108]  sonable  notice  to  the  indorser,  ^r  notice  before  suit  brought, 
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would  be  necessary  to  charge  the  defendant  as  a  gaarantor,  a» 
declared  against  in  the  second  count. 

All  nnito  in  the  opinion,  that  the  name  of  the  payee,  in  blank, 
appearing  npon  the  note,  is  not  a  guaranty,  but  an  indorsement, 
while  the  name  of  a  person,  out  of  the  note,  appearing  upon  it, 
would  be  a  guaranty.  In  such  case,  a  majority  of  the  court  are 
of  opinion  to  charge  the  guarantor.  Demand  of  payment  must  b& 
made  when  the  note  becomes  due,  and  notice,  before  suit  brought, 
given  to  the  guarantor;  while  one  member  holds  that  the  guaran- 
tor is  not  liable,  unless  the  maker  be  prosecuted  to  insolvency,  and 
notice  thereof  given  to  the  guarantor ;  and  we  are  unanimous  in 
opinion  that  such  prosecution,  though  a  majority  hold  it  unneces* 
sary,  and  notice  thereof,  will  enable  the  plaintiff  to  sustain  the 
action. 

The  two  first  counts  were  disposed  of,  in  the  outset,  on  different 
grounds,  however.  The  third  is  disposed  of  by  the  opinion  of  a 
majority  of  the  court,  that  the  promise  therein  laid  is  not,  a» 
stated,  an  original  undertaking,  and  is  therefore  not  sustained 
by  the  introduction  of  the  note;  and  there  is  no  evidence  to  apply 
to  the  common  counts.    Judgment  for  the  defendant. 


*LoT  PuoH  AND  William  J.  Shultz  v.  Gbbrard  B.  Ghbs-    [IQI9- 

BELDIMI. 

In  the  sale  of  real  estate  at  auction,  a  mistake  by  the  auctioneer  in  entering. 

the  name  of  the  owner  of  the  real  estate  in  the  memorandum  of  sale,  will 

be  corrected  in  equity. 
If  the  purchaser  has  treated  the  contract  as  valid,  although  he  might  have 

abandoned  it,  he  will  be  required  to  perform. 
When  the  contract  is  for  a  good  title,  a  quitclaim  deed  is  sufficient,  if  the 

grantor  has  the  title. 

This  is  a  bill  In  chancery,  from  the  county  of  Hamilton,  to  en- 
force the  speoiflo  performance  of  a  contract  for  the  purchase  of 
real  estate. 

The  complainants  are  the  assignees  of  Charles  Shultz ;  and,  as 
such  assignees,  were  the  owners  of  the  property  described  in  th»^ 
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bill.  Oq  May  27,  1839,  this  property  was  sold  at  public  auction, 
and  the  defendant,  Chesseldine,  became  the  purchaser,  at  the  price 
of  $14,050.  The  terms  of  sale,  and  the  defendant's  bid,  were 
reduced  to  writing,  at  the  time,  by  the  auctioneer,  John  J.  Wright. 
The  following  is  a  copy  of  the  terms  of  the  sale,  proved  by  the 
auctioneer,  as  entered  by  him  at  the  time:  "  For  O.  Shultz,  May 
^Ith^  at  auction^  corner  of  Lower  Market  and  Main  street^  fifteen  feet 
fronts  by  forty -six  feet  deep;  Chesseldine.  Terms  of  sale,  one  quar- 
ter cash;  balance  in  twelve,  eighteen,  and  twenty-four  months, 
with  interest,  secured  by  mortgage.    J.  J.  Wright,  auctioneer." 

The  defendant,  in  his  answer,  denies  the  substantial  allegationa 
in  the  bill. 

1.  That  the  premises  were  advertised  for  sale  at  auction. 

2.  That  the  complainants  were  the  owners  of  the  lot. 

3.  That  a  sale  was  made  to  the  defendant,  or  that  any  contract^ 
or  memorandum  of  a  sale,  by  complainants,  to  him,  was  made,  in 
writing y  at  any  time,  or  signed  by  him  or  his  agent. 

110]  *4.  He  den  ies  any  tender  of  a  deed  or  any  demand,  to  comply 
with  the  terms  of  sale. 

5.  Denies  he  has  been  in  the  possession  of  the  premises,  as  a 
parchaser ;  but  held  them  under  a  lease,  dated  January  6,  1839, 
and  afterward  extended  to  January  15,  1840;  and  that  Charles 
Shultz  always  called  for  and  received  the  rent. 

The  defendant  avers,  that  about  May  27,  1839,  the  auctioneer 
offered  sundry  lots  at  auction,  etc.,  all  of  which  he  proclaimed  to 
be  clear  of  all  incumbrances,  and  that,  if  a  good  title  could  not  be 
made  in  ten  days  from  the  sale,  it  was  to  be  no  sale^  and  the  pur- 
<;hasers  released  from  their  bids;  that  the  defendant  bid  upon 
those  terms ;  but  that,  on  examination,  he  afterward  ascertained 
that  the  premises  were  subject  to  two  mortgage  liens,  to  the  Bank 
of  the  United  States,  for  nearly  85(^000;  that  a  suit  was,  and  ia 
still,  pending  in  reference  to  the  title  to  the  premises,  to  which  the 
respondent  was  not  a  party,  and  of  which  mortgages,  and  the  pend- 
ency of  which  suits,  he  had  no  notice  at  the  time  of  sale,  or  he 
should  not  have  bid  thereon.  The  defendant  avers,  that  as  soon 
as  he  discovered  the  defects  he  gave  up  ail  intention  of  taking  the 
property,  and  communicated  the  same  to  Charles  Shultz,  and 
<iame  to  an  understanding  with  him.  that  the  purchase  should  be 
abandoned,  and  that  it  was  relinquished  accordingly.  He  avers 
that  no  valid  title  can  be  made,  and  that  he  ought  not  to  be  held 
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to  said  parcbase,  after  ho  Long  delay,  and  want  of  good  faith,  on 
the  part  of  the  complainants.  The  defendant  also  relies  upon  th^ 
etatate  of  frauds. 

Charles  Fox,  for  the  plaintiff: 

The  first  question  for  the  decision  of  the  court  is  as  to  the  valid- 
ity of  the  contract. 

The  memorandum  says,  for  Charles  Shultz,  tfay  27th,  at  auction, 
to  Chesseldine,  the  lot  was  sold  for  $14,050 ;  and  the  great  ques- 
tion is  as  to  the  propriety  of  showing  that,  in  making  the  sale,  th9 
auctioneer  sold  for  William  J.  Shultz  and  Lot  Pugh.  In  order  to 
understand  that  matter  more  distinctly,  ^it  may  be  as  well  to  [Ul 
state  that  Charles  Shultz  was  the  original  owner  of  the  property; 
that  in  1834  he  became  embarrassed,  and  made  an  assii^nment  of 
tbe  property  in  question,  with  other  property,  to  William  J.  Shulta 
and  Lot  Pugh,  for  the  benefit  of  his  creditors.  He  made  a  deed 
to  Shultz  and  Pugh,  of  the  property  in  question,  in  trust  to  sell 
and  dispose  of,  to  pay  off,  first,  the  mortgages  on  the  property; 
second,  ijo  pay  certain  preferred  debts,  etc. 

This  deed  was  immediately  recorded ;  the  assignees  took  pos- 
session of  the  property  and  collected  the  rents  from  that  time, 
and  applied  them,  from  time  to  time,  in  liquidation  of  the  mort- 
gages; and  Chesseldine,  the  defendant,  had  been  occupying  the 
premises,  which  he  purchased,  from  the  time  of  the  assignment  to 
the  date  of  the  sale. 

During  all  this  time  Charles  Shultz  had  been  acting  as  the  agent 
of  the  assignees  in  collecting  the  rent  of  Chesseldine,  and  gave 
receipt  in  the  name  of  the  assignees. 

Can  the  assignees,  the  principals  in  this' case,  take  the  benefit 
of  a  sale  of  their  own  property,  made  in  the  name  of  their  agent? 
It  will  hardly  be  denied  that,  in  ordinary  cases,  even  at  law,  the 
principal  may  sustain  an  action  in  his  own  name,  on  a  written 
contract,  made  in  the  name  of  an  agent.  If  it  should  be  con- 
tended otherwise,  the  books  abound  with  such  cases.  Baring  and 
others  v.  Corrie  and  another,  App.  to  Long  on  Sales,  321,  shows 
that  in  a  sale  made  by  plaintiffs'  broker,  in  his  own  name,  the 
plaintiffs  were  entitled  to  recover,  and  the  purchasers  who  held 
acceptances  against  the  broker,  and  who  expected  to  have  paid  for 
the  goods  with  those  acceptances,  were  not  permitted  to  offset  the 
broker's  acceptances.  2  Barn.  &  Aid.  137.  A  sale  by  a  factor, 
whether  he  have  or  have  not  named  his  principal  at  the  time  of 
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the  sale,  creates  a  contract  between  the  owner  and  the  bayer* 
7  Mass.  319 ;  1  Johns.  Gas.  488 ;  Long  on  Sales,  249.  A  sale  by 
the  broker,  in  the  name  of  the  principal,  where  the  sale  note  was 
in  the  name  of  the  principal,  was  held  to  be  a  contract  on  which 
the  broker  could  recover.  2  Esp.  493.  <*  If  a  factor  sells  goods 
112]  for  a  principal,  he  *may  bring  an  action  in  the  name  of  the 
principal ;  so,  a  vendor  of  goods  to  a  factor,  for  the  use  of  his 
principal,  may  maintain  an  action  against  the  principal.  I  Atk. 
248.  So,  where  an  agent  contracts  for  his  principal,  under  seal, 
when  he  had  no  authority  to  sign  a  sealed  certificate,  the  prin* 
cipal  will  be  liable  in  assumpsit.  19  Johns.  60.  If  an  agent  make 
a  deposit  on  a  treaty,  for  a  purchase  conducted  by  him  in  his 
own  name,  and  without  disclosing  his  principal,  the  latter  may, 
nevertheless,  upon  the  failure  of  the  seller  to  fulfill  the  bargain, 
recover  it  in  his  own  name.  Long  on  Sales,  257 ;  1  Camp.  N. 
P.  Gas.  337.  In  the  case  of  Coles  v.  Trecothick,  9  Ves.  Jr.  234, 
the  vendor  was  held  bound  to  convey,  where  a  clerk  of  the  auc- 
tioneer signed  an  agreement,  signed  '^Evan  Phillips  for  Mr. 
Smith,  agent  for  the  seUer.''  This  agreement  was  held  good  under 
the  statute  of  frauds,  and  Coles,  the  principal,  obtained  a  specific 
performance,  although  his  name  nowhere  appeared  in  the  agree- 
ment. 

The  mere  fact  of  inserting  the  name  of  Charles  Shults,  who  was 
the  agent  merely  of  Pugh  &  Shultz,  can  have  no  greater  effect  in 
this  than  in  any  other  case  where  the  name  of  the  agent  only  has 
been  used.  This  is  precisely  one  of  those  cases  whore,  if  the 
principal  was  not  bound  at  law  by  the  form  of  the  contract,  a 
court  of  equity  would  enforce  it  against  the  principal.  3  Taunt. 
167 ;  3  Ves.  &  Beam.  187 ;  4  Bing.  722 ;  4  Taunt.  209.  In  the 
State  V,  Perry,  Wright,  663,  this  court  held  a  contract  made  with 
the  canal  commissioners,  was  a  contract  with  the  state,  and  could 
be  recovered  on  as  such. 

The  next  question  presented  is,  whether  the  memorandum  is  a 
sufficient  memorandum,  in  writing,  under  the  statute  of  frauds 
and  perjuries?  Our  statute,  like  most  of  this  class  of  statutes  in 
other  states,  requires  the  agreement,  upon  which  such  action  shall 
be  brought,  or  some  memorandum  or  note  thereof,  shall  be  in  writ- 
ing, and  signed  by  the  party  to  be  charged  therewith,  or  some 
other  person  thereunto  by  him  or  her  lawfully  authorized. 
113]  *It  is  well  settled,  that  any  memorandum  or  note  of  the 
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contract,  ifbowing  the  important  terms  thereof,  is  sufficient,  and 
that  it  is  not  necessary  both  parties  shoald  sign  the  contract;  if 
the  party  sought  to  be  charged  has  signed  the  memorandum,  that 
satisfies  the  statute.  9  Yes.  Jr.  351;  14  Johns.  484;  7  Yes. 
Jr.  275.  Again,  in  Alien  v.  Bennet,  3  Taunt.  168,  the  name 
of  the  agent,  only,  appeared  in  the  memorandum,  and  yet  it  was 
held  the  principal  was  bound  by  it.  Bennetts  agent  wrote  in 
Allen's  book  as  follows:  '< Ordered  from  H.  &  6.  Bennet,  Liver- 
pool, 12  cwt.  fine  shag  tobacco,  at  3s.  8d. — 2d.  per  lb.  discount — 
bill  in  two  months,  at  M.  Wright's,  September  11,  1809.''  On 
September  23,  the  plaintiff  wrote  to  the  defendants,  in  which,  af- 
ter giving  reference  as  to  his  credit,  he  added  :  "  The  eight  hundred 
weight  of  fine  shag  tobacco  I  wish  immediately  forwarded,  as  I 
have  sold  it,  and  it  is  wanted ;  I  likewise  want  the  invoice  of  the 
rice,  and  the  other  tobacco."  The  court  decided  that,  although 
the  name  of  Bonnet's  agent  only  was  signed,  Bennet  was  bound ; 
and  although  the  name  of  the  buyer  did  not  appear  in  the  memo- 
randum, yet,  as  it  did  appear  in  letters  written  by  the  Bonnets 
subsequently,  it  was  sufficient.  And  the  court  say :  "I  see  no  ob- 
jection  why  it  should  not  be  made  out  what  was  the  name  of  the 
buyer,  by  the  writing  of  these  very  defendants.  It  is  in  writing, 
and  is  evidently  connected  with  the  contract,  that  no  doubt  it 
may  be  coupled  with  the  order  in  the  book  ;  and  a  valid  contract 
may  be  established  by  the  evidence  of  several  wr'/mgs,  as  we 
often  see  it  at  nisi  prius." 

In  Phillimore  et  al.  v.  Barry  and  another,  1  Campbell,  513,  the 
defendants  had  written  to  Messrs.  Fector  &  Minet,  to  buy  thirteen 
puncheons  of  rum,  at  a  contemplated  auction ;  and  at  the  auction, 
the  auctioneer  knocked  off  several  lots  to  Mr.  John  Minet  Fector, 
one  of  the  firm  of  Fector  &  Minet,  and  put  down  the  initials,  J. 
M.  F.,  meaning  John  Minet  Fector.  About  two  weeks  after,  the' 
defendants  wrote  to  Fector  &  Minet,  approving  the  purchase.  It 
was  held,  although  the  purchase  was  in  the  name  of  the  agent 
(without  designating  him  to  be  an  agent),  the  defendants,  the  princi- 
pals, were  liable.  *^'  The  initials  of  the  defendant's  agent,  [114 
written  by  the  auctioneer,  coupled  with  the  letter  reeognizing  the 
sale,  was  held  to  constitute  a  sufficient  memoranditm,  in  writing, 
to  satisfy  the  statute  of  frauds." 

In  Western  v,  Bnssel,  3  Yesey  &  Beames,  187,  the  court  held, 
the  letter,  offering  the  land  at  a  specified  priee,  together  with  an- 
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other  loiter  from  the  Bame  person,  expressing  himself  th as — ^'I 
have  just  received  yours,  and  am  glad  you  have  determined  to 
purchase  the  watering  farm,  as  I  think  it  will  be  an  accommoda- 
tion to  you  "^-contained  a  sufficient  memorandum;  and  that,  al- 
though no  letter  of  acceptance  could  be  proved,  it  was  evident^ 
from  the  last  letter,  an  acceptance  had  been  made,  and  that  the 
letters,  altogether,  sufficiently  showed  the  existence  of  a  contract 
in  writing. 

In  Soamcs  v.  Spencer,  2  Bow.  &  By.  32,  it  appears  Soames  and 
one  Tennant  were  joint  owners  of  a  quantity  of  oil.  Soames, 
without  any  authority  from  Tennant,  sold  the  oil  in  his  own  name; 
but  Tennant,  afterward  (having  first  refused),  confirmed  or  as- 
sented to  the  sale.  It  was  held  that,  although  the  written  con- 
tract did  not  name  Tennant,  and,  therefore,  did  not  bind  him,  yet 
his  subsequent  approval  was  tanlamount  to  his  previous  authority. 

In  4  Bingham,  722,  it  was  held  that,  where  a  person  made  sale 
of  the  property  of  another  without  authority,  and  entered  into  a 
memorandum,  the  owner  might,  by  parol,  subsequently  approve 
of,  and  ratify,  the  contract ;  and  that  such  subsequent  ratification 
was  equal  to,  and  even  more  satisfactory,  than  previous  authority^ 
because  the  owner  knew  what  he  was  ratifying. 

In  White  v.  Proctor,  4  Taunton,  203,  the  auctioneer  put  down 
ihe  name  of  Mr,  Stokes  as  the  purchaser.  The  defendant's  name 
was  not  in  the  memorandum;  but  he  was  held  liable,  inasmuch 
as  Stokes  was  his  agent. 

The  principles  to  be  extracted,  then,  from  all  these  cases,  are 
these : 

The  memorandum,  required  by  the  statute,  need  only  be  signed 
.by  the  party  to  be  charged,  or  by  his  a^ent,  and  that  the  auction- 
eer is  the  agent  of  buyer  and  seller. 

115]  ^Tlrnt  a  memorandum,  in  the  name  of  the  agent  of  the 
imyer  or  seller,  is  equally  binding  on  the  principal  as  though  it  was 
in  the  name  of  the  principal,  provided  the  agent  was  authorized 
by  the  principaL 

That  this  authority  may  be  conferred  previous  to  the  sale,  or 
by  ratification  or  recognition  after  the  sale. 

That  a  written  memorandum  in  the  name  of  one  party,  where 
the  other  is  not  namedy  will  be  made  available  by  a  recognition  of 
ihe  contract  by  the  oth^er  party,  by  letter  or  paper  referring  to  the 
sale. 
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As  to  the  mortgage  iDcambrancos,  it  is  showD  they  were  well 
known  to  the  bidders;  at  the  time  of  the  purchase  the  aactioneer 
mentioned  the  existence  of  these  mortgages,  and  the  fact  that 
they  were  hold  by  the  banks  mentioned  as  an  indncement  to  par- 
chasers,  becaase  he  expected  the  parohasers  might  obtain  further 
time  from  the  banks. 

It  is  well  settled  that  the  existence  of  incumbrances  at  the  time 
of  purchase  is  no  objection  to  a  specific  performance,  if  they  were 
proclaimed  at  the  sale,  or  their  existence  was  known  to  the  pur- 
chaser. 5  Yes.  Jr.  818.  So  a  party  will  be  held  to  have 
waived  his  objections  to  a  title  on  the  ground  of  an  incumbrance; 
if  he  treats  for  the  purchase  after  knowledge  of  the  incumbrance. 
3  Meriv.  Ch.  64. 

Applying  these  decisions  to  the  present  case,  there  can  be  no 
pretense  for  sotting  up  the  mortgage  incumbrances  as  an  objec- 
tion to  the  specific  performance  of  the  contract:  First,  because  the 
existence  of  these  mortgages  was  well  known  at  the  time  of  sale; 
and,  secondly,  because  if  not  known  then,  it  is  clear  they  were 
known  immediately  after  the  sale,  and  no  objection  taken  on  that 
account;  but,  on  the  contrary,  everything  was  satisfactory  except 
the  pending  of  the  creditors's  bill  to  set  aside  the  deed  of  assign- 
ment, and  it  was  agreed  to  let  the  matter  rest  until  that  cause  was 
decided,  and,  if  the  title  of  the  assignees  should  be  sustained,  the 
title  would  be  satisfactory. 

♦Edward  Woodruff,  for  defendant,  relied  upon  the  follow-  [116 
ing  positions : 

1.  The  proof  does  not  sustain  the  allegations  of  the  bill. 

2.  The  case  is  within  the  statute  of  frauds. 

3.  That  by  the  terms  of  the  sale  the  defendant  is  not  bound  by 
his  purchase,  the  title  not  be  ing  .clear  and  indisputable  at  the  time 
of  the  sale,\nor  within  ten  days,  nor  even  at  this  time. 

4.  That  the  circumstances  of  the  sale  were  such  as  to  show  un- 
fairness toward  the  purchasers-*-a  suppression  of  the  truth — in  not 
disclosing  incumbrances  and  litigation,  to  which  said  premises 
were,  and  still  are,  subject. 

&.  That  parol  proof  can  not  bo  introduced  by  the  plaintiff  to 
show  anything  which  transpired  subsequent  to  the  sale,  for  the 
purpose  of  creating  a  new  liability  on  the  defendant,  not  war- 
ranted by  the  original  agreement. 

6.  That  there  is  no  mutuality  of  obligation  on  the  complainant 
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iDasmach  as  the  defendant  could  not  have  oompelied  the  oom- 
plainants  to  a  specific  performance. 

7.  That  if  any  deed  was  tendered  to  the  defendant,  it  was  not  in 
conformity  with  the  alleged  terms  of  sale,  being  nothing  more 
than  a  quitclaim ;  nor  is  there  any  certificate  of  the  official  char- 
acter  of  the  officer  before  whom  the  same  was  acknowledged. 

It  will  be  recollected  that  the  complainants  alleged  that  the 
contract  was  made  by  defendant  with  them ;  the  proof,  to  wit,  the 
memorandum,  shows  that  O.  Shuliz  was  the  person,  if  any  one 
oould  claim  the  benefit  of  said  memorandam,  as  his  name  alone  is 
mentioned. 

But  it  is  sought  to  show  by  parol  that  the  contract  was  made 
with  the  complainants. 

"Parol  evidence,  which  substantially  varies  a  written  agree- 
ment, is  inadmissible  in  equity  as  well  as  at  law."  Sug.  Tend. 
89,  95. 

"Several  papers,  not  referring  to  each  other,  can  not  be 
connected  by  parol  proof.''  1  Johns.  Gh.  273;  2  Stark.  Bv. 
117]  *350,  and  note  1.  "A  memorandum  of  the  sale  of  lands,  be- 
sides being  signed  by  the  party,  must  contain  the  essential  terms 
of  the  contract,  expressed  with  such  clearness  and  certainty  that 
they  may  be  understood  from  the  writings  themselves,  without 
the  necessity  of  parol  proof;  and  a  written  or  printed  advertise- 
ment, containing  the  conditions  of  sale,  exhibited  and  road  to  the 
purchasers,  will  not  supply  the  defect."     16  Wend.  23. 

If  part  performance  is  relied  on,  where  is  the  proof  of  it? 

It  will  be  recollected  that  Gbesseldine  was  in  possession,  aa  UB' 
see,  at  the  time  of  the  alleged  sale. 

"  If  the  vendee  be  a  tenant  in  possession,  under  the  vendor,  the 
case  is  not  taken  out  of  the  statute,  for  his  possession  is  properly 
referable  to  his  tenancy,  and  not  to  the  contract"  2  Story's 
Bq.  68. 

But  it  is  said  that  Ohesseldine  agreed  to  pay  for  the  expense  of 
removing  a  wall.  The  testimony  is  that  he  would,  if  he  com- 
pleted the  purchase  (see  paper  attached  to  S.  P.  Chase's  deposi- 
tion) ;  and  that  he  agreed  to  arbitrate  the  deficiency  in  the  quan** 
tity  of  the  land.  These  acts  being  merely  preliminary,  are  not 
sufficient  to  take  the  case  oat  of  the  statute. 

"Delivering  an  abstract;  giving  directions  fi>r  oonveyanoea; 
going  to  view  the  estate ;  jtoin^  upon  appraisers  to  tkdue  etook; 
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making  valuations,  etc,  will  not  take  the  case  oat  of  the  statute." 
Bug.  Vend.  72,  73;  2  Story's  Bq.  68. 

"The  purchaser,  to  be  bound,  must  know  the  objections  to 
the  title  at  the  time  he  purchases."  Sag.  Yend.  254 ;  7  Yes.  Jr. 
265. 

"  The  title  must  be  like  Cesar's  wife,  above  suspicion.'*  Sng- 
den,  210. 

^<  It  must  be  clear  of  all  suspicion ;  no  man  is  obliged  to  buj  a 
law  suit."  Sagden,  211;  fiutler  v.  Hear,  1  Des.  381;  Kelly  t;. 
Bradford,  3  Bibb,  317. 

'*If  no  incumbrance  be  communicated  to  the  purchaser,  or 
known  to  him  to  exist,  he  must  suppose  himself  to  purchase  an 
unincumbered  estate." 

^'  His  objections  to  taking  it  need  not  be  confined  to  cases  of 
^doubtful  title,  but  may  be  extended  to  incumbrances  of  [118 
every  description,  which  may  embarrass  him  in  the  full  enjoy- 
ment of  his  purchase."     Oarrctt  v.  Macon,  Call,  303. 

<*  It  must  be  shown,  by  the  party  asking  for  a  specific  perform- 
ance, that  he  has  been  in  no  default,  in  not  having  performed  the 
agreement ;  and  that  he  has  taken  all  proper  steps  toward  per- 
formance on  his  part."    Story's  Eq.  81. 

In  all  cases  cited  by  the  counsel  for  complainants,  to  show  that 
a  sale  made  in  the  name  of  an  agent  may  be  claimed  by  the  prin- 
cipal, although  the  name  of  the  principal  was  not  disclosed,  it 
will  be  found  that  the  sales  were  avowedly  made  by  the  vendor 
as  agent. 

The  complainants  have  also  acted  carelessly  and  negligently 
in  the  premises,  in  taking  no  steps  to  rid  the  premises  of  the  in- 
cumbrances ;  and  a  space  of  nearly  six  months  elapsed  from  the 
time  of  said  sale  until  a  deed  was  said  to  have  been  tendered,  the 
circamstances  of  the  property,  in  point  of  value,  and  other  re- 
spects, materially  changing. 

"  If  the  character  and  condition  of  the  property,  to  which  the 
contract  is  attached,  have  been  so  altered  that  the  terms  and  re- 
strictions of  it  are  no  longer  applicable  to  the  state  of  things,  in 
such  cases  con rts  of  equity  will  not  grant  any  relief,  but  leave  the 
parties  to  their  remedies  at  law.  Courts  of  equity  will  not  inter- 
fere to  decree  a  specific  performance,  except  in  cases  where  it 
would  be  strictly  equitable  to  make  such  a  decree."  2  Story's 
Bq.  53. 
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The  learned  commentator  takes  a  very  rational  distinction  be- 
tween the  case  of  a  plaintiff  seeking  a  specific  performance  in 
equity,  and  the  case  of  a  defendant  resisting  such  performance; 
that  the  specific  ezecntion  of  a  contract  in  eqnity  is  matter,  not 
of  absolute  right  in  the  party,  but  of  sound  discretion  in  the 
court.  Benc€y  it  requires  a  much  less  strength  of  case  to  resist  a  bill 
to  'perform,  than  to  enforce  a  specific  performance.  An  agreement, 
to  be  entitled  to  bo  carried  into  specific  performance,  ought  to  be 
certain,  fair,  and  just  in  all  its  parts.'*  2  Story's  Eq.  79;  6  Johns. 
Ch.  222  ;  Sugden,  125-135;  3  Cowon,  435. 

119]  *A11  the  peculiar  circumstances  may  be  shown  by  the  de- 
fendants, and  greater  latitude  is  given  for  this  purpose,  by  the  in- 
troduction of  parol  proof,  than  is  allowed  the  complainant.  2 
Story's  Bq.  80;  Sugden,  160. 

*'  Delay  on  the  part  of  the  vendor,  is  a  good  ground  to  refuse  a 
specific  performance."    7  Ohio,  92  ;  2  Story's  Eq.  87,  and  note. 

With  respect  to  the  attempt  on  the  part  of  complainants  to  prove 
a  tender  of  a  deed,  even  if  they  have  succeeded  in  proving  it,  it 
amounts  to  nothing.  A  tender  made  by  a  person  who  is  unable 
to  perform  his  contract,  avails  him  nothing ;  it  is  an  empty  act.  7 
Ohio,  88. 

The  deed  which  it  is  said  was  tendered  to  the  defendant,  was 
only  a  quitclaim.  Now,  Wright,  the  auctioneer,  and  two  or  three 
other  witnesses,  say  part  of  the  terms  of  sale  was  that  a  good  and 
clear  title  would  be  made  within  ton  days,  etc. 

**  A  contract  to  make  a  good  and  svfficient  deed  is  for  a  convey- 
ance in  fee  simple,  with  covenant  of  warranty. 

"  A  deed  without  warranty  docs  not  fulfill  the  contract."  Wright, 
644;  2  Johns.  Ch.  613;  2  Greenleaf,  22;  Gilchris  t;.  Buie,  1  Dev. 
&  Batt.  356. 

Mr.  Fox  for  the  plaintiff,  in  reply: 

Objections  are  made  to  a  specific  performance  of  the  contract  in 
this  case : 

1.  Because  the  proof  does  not  sustain  the  allegations  of  the  bill  • 
The  answer  is,  the  contract,  if  valid,  exactly  agrees  with  that  stated 
in  the  bill. 

2.  Because  the  case  is  within  the  statute  of  frauds.  I  admit  the 
case  to  be  within  the  statute  of  frauds  and  perjuries. 

If  we  take  these  two  objections  together,  they  amount  to  this : 
The  contract,  in  proof,  varies  from  the  one  set  forth,  because  the 
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name  of  Charles  SbaltB  appears  in  it;  and  the  complainaDts  are 
prohibited  from  showing  by  parol  that  they  aathorized  the  sale, 
and,  therefore,  the  contract  is  void  by  the  statute.  Mr.  Woodruff 
claims  that,  to  show  this  sale  to  have  *boen  made  for  the  [130 
complainants  by  parol,  is  to  vary  the  written  contract.  Ho  refers 
to  Sugden,  89,  95 ;  but  when  we  come  to  look  into  the  authority 
cited,  we  find  it  only  shows  that  another  proposition  contended 
for,  can  not  be  sustained,  viz :  that  the  verbal  declarations  of  the 
auctioneer  in  the  auction  room,  contrary  to  theprinted  conditions  of 
sale,  are  inadmissible. 

Mr.  Woodruff  is  mistaken  in  supposin^y  that  in  all  the  cases  cited 
by  myself,  to  show  that  a  sale  made  in  the  name  of  an  agent  may 
be  claimed  by  the  principal,  although  the  name  of  the  principal 
was  not  disclosed,  the  sales  were  avowedly  made  by  the  vendor,  as 
agent.  So  far  from  this  being  the  case,  in  the  case  of  Soames  v, 
Spencer,  1  Dow.  &  Ry.  32,  Soames  sold  the  oil  in  his  own  name^ 
without  any  authority,  even  from  Tennant.  The  case  in  4  Bing- 
ham, 722,  is  to  the  same  effect.  In  White  v.  Proctor,  4  Campbell, 
210,  Mr.  Stokes  was  put  down  as  the  name  of  the  purchaser.  Stokes 
was,  in  fact,  the  agent  of  Proctor,  But  the  name  of  Mr.  Stokes, 
only,  was  put  down  as  purchaser,  and  not  as  agent  for  the  purchaser; 
and  Proctor  was  held  liable  on  the  contract  made  in  the  name  of 
Stokes.  So  in  the  case  of  3  Taunt,  168,  and  in  3  Yes.  &  Beamesy 
187,  the  names  of  buyer  and  seller  were  not  on  the  same  paper, 
but  the  contract  was  made  out  by  different  letters. 

In  Hicks  v.  Hankin,  4  Espinasse,  114,  the  contract  was  made  in 
the  name  of  George  Hankin,  although  it  was,  in  fact,  made  by 
Joseph  Hahkin,  who  was  acting  as  agent  for  George. 

Again,  suppose  it  were  as  Mr.  Woodruff  supposes — that  the  name 
of  the  person  making  the  sale  was  mentioned  as  agent — would  this 
make  the  contract  any  more  certain,  without  the  aid  of  parol  tes- 
timony? To  sign  the  name  merely  as  agent j  without  saying  for 
whom  the  party  was  acting  as  agent,  would  still  require  the  aid  of 
parol  testimony  to  show  who  was  the  principal. 

But  the  law  is  unquestionably  settled  that  the  mere  concealing 
the  name  of  the  principal,  whether  buyer  or  seller,  will  not  prevent 
the  principal  being  made  liable  when  discovered.  "  The  buyer  or 
seller  may  resort  to  the  principafwhen  *di8C0vered,  although  [121 
his  name  were  not  disclosed  at  the  time  of  the  contract.''  Patterson  v. 
Gaudaseine,  15  East,  62. 
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So,  where  two  are  jointly  interested  in  property,  (ind  one  only 
sells  it,  without  any  authority  from  the  other,  yet  the  latter  may, 
by  subsequent  ratification,  enforce  the  purchaser  to  comply  with 
his  contract.  Soames  v.  Spencer,  1  Dow.  &  Ry.  32.  Where  a  fac- 
tor sells  goods  in  his  own  name,  and  the  purchaser  does  not  know 
the  fact  that  any  other  person  is  owner,  yet  if,  before  payment, 
the  purchaser  receives  notiee  from  the  principal,  and  alter  that 
pays  the  broker,  the  principal  may  recover  (Ross  Tend.  147, 148,) 
although  the  statute  of  frauds,  in  regard  to  contracts  concerning 
personalty,  requires  the  agreement  to  be  signed  by  both  parties. 

Where  the  agent  purchases  in  his  own  name,  the  fact  of  agency 
may  be  proved,  so  as  to  charge  the  principal.  Sug.  121 ;  1 
Hoore,  46 ;  Russ.  &  M.  63 ;  Story's  Agency,  28 ',  5  Wheat.  671 ; 
Burtoa  on  Real  Prop.  483. 

Again,  I  insist  that  it  is  not  necessary  the  complainants  should 
show  they  had  previously  authorized  the  sale ;  because  the  name 
of  the  purchaser  being  in  writing,  and  signed  by  his  agent,  the 
subsequent  approbation  of  the  sale  is  just  as  good  as  previous  au- 
thority. In  the  case  before  alluded  to,  4  Bing.  722,  Justice  Best 
says :  "  It  has  been  argued  that  the  subsequent  adoption  of  the 
contract  by  Dunrif  will  not  take  the  case  out  of  the  operation  of 
the  statute  of  frauds;  and  it  has  been  insisted  that  the  agent 
should  have  his  authority  at  the  time  the  contract  is  entered  into.  If 
such  had  been  the  intention  of  the  legislature,  it  would  have  been 
expressed  more  clearly ;  but  the  statute  only  requires  some  note 
or  memorandum,  in  writing,  to  be  signed  by  the  party  to  be 
charged,  or  his  agent  thereunto  lawfully  authorizod ;  leaving  it 
to  the  rules  of  the  common  law  as  to  the  mode  in  which  the  agent 
is  to  receive  his  authority.  Now,  in  all  other  cases,  a  subsequent 
sanction  is  considered  the  same  thing  in  effect  as  an  assent  at  the 
time ;  and,  in  my  opinion,  the  subsequent  sanction  of  a  contract, 
signed  by  an  agent,  takes  it  out  of  the  operation  of  the  statute  more 
satisfaetorily  than  authority  beforehand.'' 

122]  *As  to  the  objection  of  uncertainty,  it  is  futile.  If  we  look 
at  the  memorandum  of  the  auctioneer,  to  which  is  attached  the 
copy  of  the  printed  advertisement,  it  will  be  seen  that  it  is  the 
property  situate  at  the  southeast  corner  of  Main  and  Lower  Mar* 
ket  streets ;  and  it  is  the  same  property  occupied  by  Chesseldine, 
etc.  There  is  no  difficulty  in  identifying  the  property,  which  is 
the  only  object  of  a  description. 
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As  to  the  want  of  matuality,  there  is  no  weight  in  that  objec^ 
tion ;  for  it  is  well  settled  that,  if  the  contract  is  signed  by  the 
party  soaght  to  be  charged,  it  is  sufficient.  The  statute  does  not 
require  that  the  contract  should  be  signed  by  both  parties.  Sug. 
Ycnd.  43,  45.  Even  a  letter  directing  a  third  person  to  draw  an 
agreement,  mentioning  the  terms,  is  sufficient.  Sag.  45,  60. 
Bnt  it  such  was  the  requirement  of  the  statute,  the  auctioneer  is 
agent,  as  well  for  the  seller  as  the  buyer,  and,  of  course,  his  act 
would  bind  the  vendors,  as  well  as  the  vendee.    4  Johns.  Ch.  666. 

As  to  the  tender  of  the  deed,  1  consider  it  immaterial.  It  is 
evident  that,  at  that  time,  these  purchasers  refused  to  receive  it. 
But  as  the  tender  is  said  to  be  denied  in  the  answer,  and  only 
proved  by  one  witness,  it  may  be  as  well  to  remark  that  the  bill 
does  not  call  for  a  discovery  ;  the  answer,  therefore,  is  not  made 
evidence  by  complainant,  and  it  can  not  be  made  so  by  the  defend- 
ant. 

It  is  said,  however,  the  deed  is  only  a  quitclaim  deed,  and  that 
the  purchaser  at  an  auction  sale  is  entitled  to  a  warranty  deed. 
Whetl)er  a  purchaser  is  entitled  to  a  warranty  deed  depends  upon 
the  contract  of  sale.  Kow,  there  is  no  stipulation  for  a  warranty 
deed  ;  and,  I  take  it,  a  court  of  chancery  will  not  decree  a  specific 
periormance,  even  with  a  warranty  deed,  unless  the  title  is  good. 
Bo  far,  therefore,  as  the  form  of  the  deed  is  concerned,  it  is  imma- 
terial. If  this  court  think  the  party  entitled  to  a  warranty  deed, 
they  can  now  decree  one  to  be  made.  If  a  warranty  deed  had 
been  tendered,  it  would  avail  nothing  against  a  bad  title.  Was 
this  a  bad  title  at  any  time  ?  The  counsel  for  defendant  speak  of 
this  as  an  admitted  bad  title.  Now,  it  is  not  pretended  there  was 
any  defect  at  ^\\^  save  and  except  some  creditors  had  seen  [123 
proper  to  file  a  bill,  and,  without  any  proof  whatever,  charge  the 
trust  deed  to  be  fraudulent.  Bat  I  submit  to  the  court,  whether 
that  circumstance  is  to  be  considered  as  any  evidence  of  a  defect- 
ive title.  If  I  understand  what  is  such  a  defective  .title  as  to  pre- 
vent a  specific  performance,  it  is  a  title  where  there  is  a  link  want- 
ing in  the  chain,  or  where  some  manifest  equitable  title  is  exist- 
ing, and  this  must  be  proved  to  the  court  '*  It  is  not  sufficient  to 
show  that  the  title  has  been  deemed  insufficient  by  conveyancers, 
bat  he  must  prove  the  title  bad."  Sug.  157.  It  is  only  where 
there  is  a  substantial  defect  the  defense  can  avail.  2  Story  £q.  89. 
And,  although  a  vendor  is  not  bound  to  take  a  doubtful  title,  he 
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will  not  bo  permitted  to  object  to  a  title  on  a  mere  probability  of 
a  defect.    Sag.  214. 

As  to  tbe  question  of  tbe  warranty  deed,  I  take  this  to  be  the 
law :  A  covenant,  to  give  a  good  and  sufficient  deed  for  the  prom- 
ises, is  complied  with  by  giving  a  good  and  formal  deed,  with- 
out covenants  of  warranty.  Such  is  declared  to  be  tbe  law  in  16 
Johns.  269;  12  lb.  442. 

Wood,  J.  There  has  been  a  mass  of  testimony  taken  in  this 
case,  too  voluminous  to  be  recapitulated  at  length,  and  will  only 
be  referred  to  in  general  terms  in  the  disposition  of  the  case.  In 
this  class  of  cases  it  is  well  settled  that  the  auctioneer  is  the  agent 
of  bolh  parties,  and  that  sales  of  this  description  must  be  con- 
ducted in  the  utmost  good  faith ;  and  the  bidder,  as  a  general 
rule,  has  the  right  to  rely  on  the  printed  conditions,  or  verbal 
representations  made  by  the  aictioneer;  and  if  they  are  not  sub- 
stantially true,  it  is  a  fraud  upon  the  purchaser,  and  he  is  not 
bound  by  his  bid.  It  is  also  true  that  a  court  of  equity  looks  be- 
yond the  letter,  and  inquires  after  the  intentions  of  the  parties. 
Charles  Shultz  was,  at  one  time,  the  owner  of  this  property,  and 
had  assigned  it  to  the  complainants  for  the  benefit  of  his  credit- 
ors. At  this  time  of  the  sale,  and  before  and  after  he  purchased, 
Chesseldine  occupied  it  under  a  lease  from  the  complainants,  as 
assignees,  and  paid  the  rents  occasionally  to  Charles  Shultz.  He 
124]  must,  therefore,  have  known  to  whom  it  belonged,  and  that 
Charles  Shultz  was  acting  as  the  agent  of  the  complainants  in  the 
management  of  the  promises;  and  looking,  then,  at  the  transac- 
tion in  its  real  light,  equity  would  regard  the  contract  as  between 
the  complainants  and  defendant,  notwithstanding  the  auctioneer 
erroneously  made  Charles  Shultz  a  party.  The  correction  of  mis- 
takes is  one  of  the  peculiar  jurisdictions  of  a  court  of  equity.  It 
appears  to  us,  also,  the  memorandum  of  the  sale,  signed  by  the  de- 
fendant, through  the  agency  of  the  auctioneer,  if  we  re<(ard  the 
complainants  as  the  real  parties,  takes  the  case  out  of  the  opera- 
tion of  the  statute  of  frauds. 

It  is  certain  the  property  was  incumbered  at  the  time  of  the 
sale  by  the  mortgages  referred  to,  and  until  the  July  term  of  the 
superior  court  succeeding,  and  that  a  suit  was  pending  in  favor 
of  certain  creditors  of  Charles  Shultz  against  the  complainants,  as 
his  assignees,  to  set  aside  the  assignment  of  this  property;  but  at 
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the  July  term,  by  consent  of  the  Bank  of  the  United  States,  the 
creditors  and  assignees,  sach  proceedings  were  had  that  the  title 
was  confirmed  in  the  assignees,  and  the  avails  of  the  property 
disposed  of  *by  the  decree,  leaving  it  perfectly  in  the  power  of 
the  assignees  to  make  a  good  title.  It  is  very  clear  if  Cbesseldino 
had  chosen  to  abandon  the  purchase,  at  any  time  after  the  ten  days 
had  elapsed,  in  which  the  title  was  to  be  made,  his  right  to  do  so 
could  not  have  been  questioned.  But  if  he  chose,  on  his  part,  to 
consider  the  contract  open,  and  to  waive  the  limitation,  within 
which  the  complainants  were  to  convoy,  and  until  it  was  in  their 
power,  equity  will  estop  him  from  afterward  setting  up  their  de- 
fault as  a  defense  to  the  suit. 

If  he  treated  the  bargain  as  open  and  subsisting  until  the  bill 
was  filed,  and  the  complainants  were  able  to  make  a  good  title  at 
the  hearing,  performance,  on  the  part  of  the  defendant,  will  be 
decreed.  2  P.  Wms.  630 ;  1  Atk.  12 ;  3  Cow.  445,  555.  It  is  also 
certain  if  the  printed  conditions  of  the  sale,  or  the  representa- 
tions made,  are  not  true,  the  purchaser  may  waive  his  ri^ht  to 
abandon  the  contract,  and  he  will,  in  that  event,  be  compelled  to 
perform  it.  Does  not  the  defendant  ^occupy  this  ground?  [125 
GriflSn  Taylor  swears  that  the  defendant  offered  to  sell  him  the 
property  three  or  four  weeks  after  the  purchase.  Fox  says  bo- 
fore  he  commenced  this  suit,  whioh  was  on  November  25, 1839,  he 
bad  several  conversations  with  Chesseldinc.  Ho  at  first  expressed 
a  willingness  to  take  the  property,  but  at  last  objected  to  the  title, 
and  in  October,  or  early  in  November,  deponent  tendered  him  the 
deed  of  the  complainants.  It  is  proved  by  Mr.  Chase  that  in 
June  or  July  the  defendant  agreed  to  pay  for  one-half  of  a  parti- 
tion wall,  to  separate  the  premises  in  controversy  from  those  of 
the  deponent,  in  the  event  of  his  completing  the  purchase.  There 
are  other  facts  also  in  proof,  which  altogether  lead  us  to  the  con- 
elusion  that  the  defendant  intended  to  take  the  property  until 
about  the  time  when  the  deed  was  tendered,  in  October  or  Novem- 
ber, long  after  the  title  was  complete  in  the  assignees,  and  the 
cause  of  his  refusal  was  then,  probably,  not  so  much  from  any  ob- 
jection to  the  title  as  the  depreciation  in  the  value  of  real  estate, 
which  is  shown  to  have  been  at  least  twenty-five  per  cent,  from 
May  till  October,  1839. 

Another  ground  of  defense  is,  that  the  complainants'  deed  was 
bat  a  quitclaim^  which  the  defendant  was  not  obliged  to  receive. 
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Whether  this  was  a  compliance  with  the  contract,  on  the  part  of 
the  complainaots,  must  depend  on  its  terms.  The  contract  was  for 
a  good  title.  If,  then,  the  assignees  had  the  title,  it  would  pass  to 
the  defendant  by  a  quitclaim^  as  well  as  by  a  conveyance  with 
covenants  of  warranty.  The  form  of  the  conveyance,  under  such 
a  contract,  can  not  be  material.  The  court  will  look  to  see  if  a 
good  title  is  conveyed,  and  if  not,  whatever  may  be  the  form,  the 
vendee  will  ngt  be  decreed  to  execute  the  contract,  on  his  part. 
This  deed,  however,  does  contain  covenants  of  warranty,  by  the 
assignees,  against  their  own  acts;  bat  without  even  these  cove- 
nants, a  majority  of  the  court  would  consider  this  conveyance  suf* 
ficient  to  satisfy  the  terms  of  the  sale.    Decree  for  complainants. 


126]    *The  State  of  Ohio  t;.  The  Miami  Exportinq  Compass. 

A  plea  that  the  defendants  have,  for  twenty  years,  exercised  the  franchise 
which  they  are  accused  of  usurping,  is  valid  under  the  statute. 

No  arguments  came  to  the  reporter. 

Lane,  C.  J.  This  is  an  information  in  the  nature  of  a  quo 
warranto,  averring  that  the  defendants  use,  without  warranty 
grant,  or  charter,  the  following  franchises :  « 

1.  Of  being  a  corporation. 

2.  I88uin<(  notes,  and  receiving  deposits,  making  discounts,  and 
carrying  on  banking  operations. 

3.  ^'  Of  l*ecoming  the  proprietor  of  a  fund  of  gold  and  silveri 
and  keeping  the  same  in  a  banking  house." 

4.  Issuing  notes  for  circulation,  more  than  three  times  the 
amount  of  it. 

5.  Receiving  money  as  capital  and  loaning,  in  notes  and  money, 
more  than  the  amount,  to  its  pretended  officers. 

6.  Issuing  notes  tor  circulation,  payable  in  notes  of  other  banks. 

7.  Loaning  such  notes  in  the  same  manner  as  bank  notes,  pay- 
able on  demand. 

Process  is,  therefore,  asked  to  bring  them  into  court,  to  show 
by  what  warranty  they  exercise  these  franchisea. 
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The  pieadiDgB  are  prolix.  It  is  only  necessary  to  notice  the 
fifth  plea.  It  18  there  averred,  that  the  defendants  were  duly  in- 
corporated in  1803,  and  were,  by  the  act  of  incorporation,  daly 
aathorized  to  exercise  all  the  franchises  specified  in  the  declara- 
tion, and  have  exercised,  all  and  singular,  the  specified  franchises 
for  the  term  of  more  than  twenty  years. 

The  prosecator  replies  to  the  first  part  of  this  plea,  which  is, 
Bobstantially,  setting  up  a  title  by  prescription,  that  they  hare 
exercised  priTileges  not  conferred  by  charter,  to  wit,  they  issued 
notes  to  circulate  as  money.  To  the  same  part  of  the  ^ame  [127 
plea,  he  further  replies,  that  they  did  not  pay  their  notes  and  ^ 
other  contracts ;  and,  as  to  the  residue  of  the  same  plea,  he  de- 
murs, for  want  of  form,  and  assigns  as  reasons,  that  it  contains 
matters  of  law,  instead  of  matters  of  fact;  that  no  compliance 
with  the  provisions  of  the  act  is  shown ;  nor,  because  it  does  no 
show  by  what  authority  they  loaned  to  themselves  more  than 
$200,000  over  the  amount  of  the  capital  stock,  or  by  what  author- 
ity they  have  taken  more  than  six  per  cent,  interest. 

The  defendants  join  in  this  demurrer. 

It  is  difficult  to  speak  in  any  terms  of  seriousness  upon  the  style 
of  pleading  which  the  prosecutor  is  pleased  to  adopt.  Let  us  en- 
deavor to  approach  the  real  question,  as  far  as  we  are  able  to  find  it. 

The  act  relating  to  guo  warranto  declares  no  proceedings  shall 
be  had  to  question  the  authority  for  exercising  franchises  which 
have  been  exercised  more  than  twenty  years,  provided  such  pro* 
ceedings  shall  not  be  barred  if  Instituted  within  two  years  from 
the  passage  of  the  act. 

The  defendant  relies,  in  this  plea,  upon  the  prescriptive  right  of 
twenty  years.  The  prosecutor,  inst^d  of  either  denying  the  exer- 
cise of  the  franchise  for  this  period  of  time,  or  of  bringing  him- 
self within  the  two  years'  proviso,  gives  no  other  answer,  except  to 
repeat  the  averment  that  the  defendant  has  done  those  things 
whicb  he  claims  a  right  to  do  under  his  plea. 

Without  noticing,  therefore,  the  other  parts  of  the  case,  the  plea 
seems  to  furnish  a  complete  defense.    Judgment  for  defendant. 
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128]    *The  Bank  of  Cleveland  v.  Ward,  Smith,  bt  al. 

The  power  to  change  the  venue  rests  in  the  sound  discretion  of  the  court,  and 
must  depend  upon  the  circumstances  of  each  particular  case. 

The  venue  should  not  be  changed  on  the  affidavit  of  the  party  alone,  but 
only  upon  clear  and  satisfactory  proof  that  fair  and  impartial  justice 
probably  can  not  be  obtained  in  the  county  where  the  suit  was  com- 
menoed. 

Wood,  J.  This  is  a  motion,  filed  by  the  plaintiff,  to  change  the 
venue^  in  this  case,  from  the  county  of  Cuyahoga  to  the  county  of 
Geauga,  for  trial.  The  reason  on  which  it  is  sought  to  sustain  this 
motion  is,  that  the  cause  of  action  has  been  so  long  and  so  publicly 
discussed,  and  has  become  so  much  a  subject  of  general  interest  in 
the  county  of  Cuyahoga,  that  a  fair  and  impartial  trial  can  not  be 
had  therein. 

In  support  of  this  motion,  the  aflSdavit  of  Zaimon  Fitch,  pres- 
ident of  the  banls,  is  submitted.  He  deposes  that  a  fair  and  im- 
partial trial  can  not  be  had  in  Cuyahoga  county,  as  he  verily  believes. 
The  inquiry  is,  whether,  from  the  evidence  before  us,  this  is  a  mo- 
tion which  should  be  granted  of  course,  on  the  affidavit  of  the  party; 
for  nothing  else,  as  connected  with  this  case,  has  come  to  the 
knowledge  of  the  court,  to  induce  the  belief  that /air  and  impartial 
justice  is  not  to  be  obtained  in  the  county  where  the  suit  was  com- 
menced. 

We  have  no  settled  rule  of  practice  on  the  subject,  and  it  would, 
perhaps,  be  difficult  for  any  one  to  be  precisely  defined ;  but  such 
a  motion  must,  of  necessity,  rest  in  the  sound  discretion  of  the 
court,  under  the  peculiar  circumstances  attending  each  individual  case. 

In  Now  York,  in  ordinary  cases,  the  courts  exorcise  the  power 
of  changing  the  venue,  to  accommodate  the  party  who  has  a  ma- 
jority of  witnesses  residing  in  another  county,  under  certain  lim- 
itations. But  when  the  motion  is  based  upon  the  ground  of  ex- 
citement, it  is  said  that  when  it  is  found  that  a  fair  trial,  or  no  trial 
at  all  could  bo  had,  the  motion  should  be  granted.  This  was  the 
129]  case  of  Messenger  v.  Holmes,  12  *Wend.  203,  in  which  the 
court  refer  to  the  case  of  Bowman  v.  Ely,  2  Wend.  250.  In  the 
latter  case,  a  motion  was  made  to  change  the  venue  from  Oneida 
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to  Monroe,  tho  residence  of  most  of  the  witnesses ;  the  motion  was 
opposed  by  the  prodaction  of  the  affidavits  of  several  disinterested 
and  respectable  individuals,  that,  from  their  knowledge  of  the  ex- 
citement which  prevailed  in  Monroe,  a  fair  trial  coald  not  be  had 
in  that  county. 

Tho  coart  decided  not  to  interfere,  on  any  speculative  opinion 
of  individuals;  that  they  ought  first  to  see  whether  the  apprehen- 
sions of  the  party  were  realized,  and  there  would  then  be  time  to 
interpose,  and  cause  the  coarse  of  justice  to  flow  unpolluted  by 
passion  or  prejudice. 

The  power  to  interpose  and  change  the  venue  in  this  state,  is 
derived  from  section  134  of  the  practice  act  (Swan's  Stat.  684), 
which  provides  ^*  that,  in  all  cases  where  it  shall  be  made  to  appear 
to  the  court  that  a  &ir  and  impartial  trial  can  not  be  had  in  the 
county  where  the  suit  is  pending,  the  court  may  direct  the  venue 
to  be  changed."  It  appears  to  us  that  more  confidence  is  due  to 
the  not  less  than  five  thousand  legally  qualified  jurors  in  the  county 
of  Cnyahoga,  than  to  suppose  a  fair  trial  can  not  be  had  there, 
merely  upon  the  speculative  opinion  of  one  individual,  and  he  a 
party  in  interest  in  the  cause;  and  there  is  nothing  else  in  the 
case  to  induce  such  belief.  There  is  nothing  in  the  cause  of  action 
calculated  to  raise  an  excitement,  or  general  feeling,  for  the  mat- 
ters in  controversy  are  five  promissory  notes.  The  record  shows 
there  has  been  but  one  attempt  at  a  trial  by  jury,  and  it  is  a  fact 
within  our  recollection,  upon  that  trial,  and  of  which  we  must  take 
judicial  notice,  that  no  difficulty  occurred  in  the  selection  of  the 
jury,  though  they  were  unable  to  agree,  and  were  discharged  by 
the  court;  and,  under  the  proof  in  the  cause,  such  disagreement 
might  have  happened  in  any  other  county  in  the  state. 

As  before  remarked,  it  is  difficult  to  esUblish  any  general  rule, 
applicable  to  all  cases  of  this  kind;  but  it  is  nevertheless  cer- 
tain  that  the  defendants  should  not  be  subjected  to  the  vexation 
''•and  cxpensd  of  trying  their  case  in  a  distant  county,  be-  [130 
cause  the  plaintiff,  alone,  entertains  the  opinion  that  justice  can 
not  bo  administered  at  home.  Either  party  has  a  right  to  a  struck 
jury,  if  application  is  made;  and  in  a  populous  county,  until  even 
that  effort  is  tried,  the  court  should  not  interfere,  without  other 
most  clear  and  satisfSactory  proof  of  the  necessity,  to  the  fair  and 
impartial  administration  of  justice,  that  the  place  of  trial  should  be 
changed.    Motion  overralecL 
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James  Rockwell  v.  The  State  ov  Ohio,  fob  the  use  ov  John 

Nevins. 

In  a  suit  under  the  act  of  1839,  against  tbe  oiBcer  of  a  bank,  for  revising  to 
indorse  its  bills  on  presentment,  it  is  necessary  to  aver,  in  the  declaration 
a  general  suspension,  by  the  bank,  of  specie  payments. 

Section  13  of  the  act  of  1830  does  not  impair  the  charter  of  the  fiank  of 

Cleveland. 
Debt  is  the  proper  remedy  for  the  penalties  imposed  by  the  act* 

This  is  a  writ  of  error  to  the  court  of  common  pleas  of  the  ooanty 
of  Cuyahoga. 

A  suit  was  brought  before  a  justice  of  the  peace,  by  the  defend- 
ant in  error,  against  the  plaintiff,  and,  by  an  appeal,  removed  into 
the  court  of  common  pleas  of  the  county  of  Cuyahoga,  where  a 
declaration  was  filed,  containing  but  one  count,  in  which  the  plaint- 
iff below  averred  that  the  defendant  below  was  indebted  to  the 
said  plaintiff,  etc.;  for  that  whereas,  the  Bank  of  Cleveland,  being 
a  banking  institution,  duly  chartered  and  incorporated,  etc.,  and 
transacting  the  business  of  banking  at  Cleveland,  on  December  1, 
1834,  did  then  and  there  make  and  execute  its  certain  promis- 
sory note,  in  writing,  to  R.  Winslow,  and  thereby  promised  to 
pay  the  said  Winslow,  or  bearer,  on  demand,  five  dollars;  and 
131]  '('whereas,  the  said  note  afterward,  to  wit,  on,  etc.,  in  due 
course  of  business,  duly  came  into  the  hand  of  the  said  John  Nev- 
ins, for  whose  use  the  suit  is  brought ;  and  whereas,  the  said  John 
Nevins  being  the  bearer  of  said  note,  then  and  there,  to  wit,  at  the 
banking  house  of  tbe  Bank  of  Cleveland,  on,  etc.,  and  within  the 
usual  business  hours  of  said  bank,  presented  said  note  at  the  counter 
of  said  bank,  and  demanded  payment  thereof,  in  specie,  of  the  said 
James  Eockwell,  who,  then  and  there,  was  an  officer.of  said  bank, 
to  wit,  the  cashier  thereof,  which  payment  the  said  James  Bock- 
well,  cashier  as  aforesaid,  then  and  there  refused;  and,  wherea-s, 
the  said  John  Nevins  then  and  there  requested  the  said  James 
Bockwoll,  as  such  cashier,  to  indorse  said  demand  and  refusal,  to- 
gether with  the  date  thereof,  in  writing,  upon  the  back  of  said 
note,  and  to  subscribe  the  same  as  such  cashier;  he,  the  said  James 
Rockwell  cashier  as  aforesaid,  then  and  there  did  not|  nor  would 
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Le,  BO  indorse  said  note,  bat  wholly  neglected  and  refnsed  so  to 
do,  whereby,  and  by  force  of  the  statute,  the  said  Rockwell  for- 
feited to  the  said  State  of  Ohio,  for  the  nse  of  the  said  Nevins,  the 
sam  of  fifty  dollars,  whereby  an  action  hath  accrued,  etc.  To  this 
declaration  the  defendant  below  demurred  generally.  The  de« 
murrer  was  overruled  in  the  common  pleas,  and,  by  leave  of  the 
court,  the  general  issue  of  nil  debet  pleaded,  the  cause  submitted  to 
the  adjudication  of  the  court,  and  judgment  given  for  the  plaintiff 
below  for  five  dollars,  and  costs  of  suit. 

The  only  error  assigned,  necessary  to  notice  specially,  is,  "  that 
the  declaration,  and  the  matters  therein  contained,  are  not  soffl* 
oient  in  law  to  maintain  the  said  action/' 

Benedict,  Allen  and  Stetson,  for  the  plaintiff  in  error,  in- 
sisted that  the  charter  of  the  Bank  of  Cleveland  is  a  contract 
within  the  meaning  of  section  10  of  article  1  of  the  constitution 
of  the  ITnited  States,  and  so  not  subject  to  repeal  or  alteration. 
New  Jersey  v.  Wilson,  7  Cranch,  164 ;  Terret  v.  Taylor,  9  Cranch, 
43 ;  Trustees  of  Dartmouth  College  v,  '('Woodward,  4  Wheat.  [133 
518 ;  Nichols  v.  Bertram,  3  Pick.  343 ;  Armstrong  v.  Treasurer  of 
Athens  County,  10  Ohio,  239. 

No  argument  for  the  defendant  came  to  the  bands  of  the  re- 
porter. , 

Wood,  J.  This  suit  is  instituted  under  the  provisions  of  sec- 
tion 13  of  the  act  of  the  general  assembly  of  this  state,  for  the  ap- 
pointment of  a  board  of  bank  commissioners,  and  for  the  regula- 
tion of  banks,  etc.,  passed  on  February  25,  1839. 

This  section  enacts  that,  <'  if  any  banking  institution  in  this 
state  shall  hereafter  suspend  the  payment  of  its  notes  in  gold  and 
silver,  it  shall  be  the  duty  of  the  cashier,  whenever  any  bill  or 
bills  shall  be  presented  at  the  counter  of  said  bank,  and  the  re-^ 
demption  thereof  demanded  in  gold  and  silver,  and  the  same  be 
refused,  to  indorse  such  refusal  and  the  date  thereof,  on  the  back 
of  such  bill  or  bills  ;  and  if  any  cashier  shall  refuse  to  indorse  any 
such  bill  or  bills,  according  to  the  provisions  of  this  act,  such 
cashier  shall  forfeit  and  pay  a  fine  of  not  less  than  ftve  mor  more 
than  fifty  dollars  for  every  such  bill  so  presented  and  refnsed,  to 
be  recovered  before  any  court  having  jurisdiction^  in  the  name  of 
the  State  of  Ohio,  for  the  use  of  the  person  or  persons  aggrieved." 

This  is  a  penal  statute,  and  must  be  constraed  stviotly ;  andJt 
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18,  therefore,  necessary  all  the  circamstancos  shoald  bo  stated, 
which  are  provided  to  bring  the  cashier  within  its  provisions,  or 
the  judgment  can  not  be  suRtained.  If  there  be  a  title  to  recover, 
defectively  set  out,  such  defects  are  cured  by  the  judgment ;  but 
if  the  title  itself  to  recover,  as  spread  forth  in  the  declaration,  be 
defective,  the  judgment  should  be  reversed. 

The  law,  then,  provides  that  if  any  banking  institution  in  this 
state  shall  hereafter  suspend  the  payment  of  its  notes  in  gold  and 
silver,  it  shall  be  the  duty  of  the  cashier  to  indorse,  etc.  It  is  to 
guard  against  a  general  suspension,  or  the  suspension  of  the  pay- 
133J  ment  of  its  notes  generally  by  the  bank,  *that  the  act  con- 
fers upon  the  holders  of  its  bills  the  authority  to  require  this  in- 
dorsement, and  inflicts  the  penalty  for  a  non-compliance ;  it  was 
never  the  intention  of  the  law  to  give  the  penalty  upon  an  isolated 
controversy  between  an  officer  of  the  bank  and  the  holder  of  a  bill, 
which  resulted  in  a  demand  of  payment,  and  refusal  to  pay  or  in- 
dorse. Such  a  transaction  would  hardly  be  worthy  of  legislation- 
and  the  bill  holder  is  left  to  his  remedy,  by  action,  for  the  recov- 
ery ol  his  debt.  But  to  prevent  a  general  suspension  of  the  pay- 
ment of  its  notes,  which  affects  the  whole  community,  the  provis- 
ion was  made.  Are,  then,  such  facts  set  forth  as  bring  the  cashier 
within  the  spirit  or  meaning  of  this  act?  If  any  banking  institu- 
tion shall  suspend  the  payment  of  its  notes,  says  the  law.  The 
pleader  has  not  averred  the  suspension  of  the  payment  of  its  notes, 
but  that  the  plaintiff  below  presented  a  single  bill,  and  payment 
was  refused.  This  averment  is,  in  our  view,  insufficient  to  sus- 
tain this  judgment,  and  it  must  bo  reversed. 

It  has  been  suggested,  also,  that  debt^  is  not  the  proper  remedy 
in  this  case,  the  penalty  being  uncertain,  resting  in  the  sound  dis- 
cretion of  the  court,  between  five  and  fifty  dollars ;  and,  as  a  gen- 
eral rule,  debt  lies  only  lor  a  sum  certain.  We  think,  however, 
that  debt  is  the  proper  remedy,  and  it  is  within  the  knowledge  of 
the  coui-t  that  debt  has  been  frequently  brought  in  analogous  cases, 
and  is  given  by  express  provision  in  some  other  cases  precisely 
similar. 

But  a  claim  still  more  extraordinary  is  advanced  by  the  coun- 
sel for  the  plaintiff  in  error.  It  is,  that  as  the  charter  of  the  bank 
contains  no  requisition  upon  the  cashier  to  indorse  in  such  cases, 
the  law  imposing  this  additional  obligation  impairs  the  charter, 
and  is  unconstitatioaai.  It  would  be  useless  to  discuss  that  sub- 
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ject,  in  this  case,  any  farther  than  to  remark,  that  the  charter  of 
this  institution  provides  that  the  legislature  may,  at  any  time 
thereafter,  enact  laws  enforcing  and  regulating  the  recovery  of 
the  notes,  bills,  or  debts,  of  which  payment  shall  be  refused,  etc.; 
and  the  act,  under  which  this  suit  was  instituted,  seems  to  be  in 
direct  pursuance  of  this  provision.    Judgment  reversed. 


♦Pbstus  MoVby  et  al.  v.  Thb  Ohio  University.     [134 

Under  the  act  of  1804,  establishing  the  Ohio  University,  and  the  act  of  1805, 
amendatory  thereto,  the  lands  of  the  university,  on  lease,  are  subject  to 
revaluation. 

This  is  a  bill  in  chancery,  from  the  county  of  Athens, 

It  comes  before  the  court  upon  a  demurrer  to  the  bill. 

The  facts,  as  set  forth  in  the  bill,  are  as  follows :  The  United 
States,  in  1792,  in  granting  to  the  Ohio  Company  the  lands  by 
them  purchased,  reserved  within  the  territory  granted  two  town- 
ships of  land,  for  the  purpose  of  endowing  a  university ;  and,  sub- 
sequently, by  resolution  of  Congress,  the  legislature  of  Ohio  were 
intrusted  with  the  management  and  application  of  this  fund. 

On  February  18,  1804,  the  legislature  of  Ohio  passed  an  act  in- 
corporating the  Ohio  University,  in  the  town  of  Athens,  now  in 
the  county  of  Athens,  and  which  is  within  one  of  the  reserved 
townships.  By  this  act  the  two  reserved  townships  were  vested 
in  the  corporation,  in  trust,  for  the  solo  use,  benefit,  and  support 
of  said  university  forever.  In  section  12  of  the  act  the  trustees 
are  directed,  by  the  oaths  of  three  judicious  and  disinterested  free- 
holders, to  lay  off  the  land  in  said  township,  or  such  part  thereof 
as  they  may  deem  expedient,  into  tracts  of  not  less  than  80  nor 
m'ore  than  240  acres,  and  to  estimate  and  value  the  same  as  in 
their  original  and  unimproved  state.  They  are  further  authorized 
to  lease  the  said  land  for  the  term  of  ninety  years,  renewable  for- 
ever, on  the  yearly  rent  of  six  per  centum  on  the  amount  of  the 
valuation  so  made  by  the  freeholders.  The  statute  then  goes  on 
to  provide  that  '^the  land  so  leased  shall  be  subject  to  a  revalua- 
tion at  the  expiration  of  thirty -five  years,  and  to  another  revalua- 
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tion  at  the  end  of  sixty  years  from  the  commencement  of  the  t«rm 
of  each  lease,  which  revalnation  shall  be  made  and  conducted  on 
the  principle  of  the  first ;  and  the  lessee  shall  pay  a  quarterly  rent 
136]  of  six  *per  centum  per  annum  on  the  amount  of  the  revala* 
ation  so  to  be  made  ;  provided,  always,  that  the  said  corporation 
shall  have  power  to  demand  a  farther  yearly  rent  on  said  lands 
and  tenements,  not  exceed! og  the  amount  of  the  tax  imposed  on 
property  of  like  description  by  the  state." 

On  February  21,  1805,  an  act  was  passed  by  the  legislature, 
amendatory  of  the  act  of  1804,  by  which  among  other  things,  it  is 
provided  that  James  Denney,  Emanuel  Carpenter,  Jr.,  Isaac  Daw- 
son, Pelatiah  White,  aod  Ezekiel  Deming  shall  appraise  said  col* 
lege  lands,  at  the  then  real  value  in  an  uncultivated  state,  and 
make  report  thereof  to  the  board  of  trustees  of  said  university; 
and  the  trustees  are  authorized  to  lease  the  same  to  any  person, 
agreeable  to  law,  for  the  term  of  ninety-nine  years,  renewable  for- 
ever, with  a  fixed  annual  rent  of  six  per  centum  on  the  appraised 
valuation,  provided  that  no  lands  shall  be  leased  at  a  less  valuation 
than  at  the  rate  of  one  dollar  and  seventy-five  cents  per  acre.  And 
it  is  further  enacted,  that  so  much  of  the  act  of  1804  as  is  contrary 
to  this  act,  be  and  the  same  is  hereby  repealed.  On  November  24, 
1804,  the  trustees  (the  land  having  been  first  appraised),  leased  to 
one  Bobert  Boss,  240  78*100  acres  of  this  land  for  ninety-nine 
years,  renewable  forever,  he  paying  the  annual  rent  of  $25.57* 
In  this  lease  no  provision  is  made  for  a  reappraisal,  but  the  acts 
of  1804  and  1805  are  referred  to  as  conferring  power  on  the 
trustees  to  make  it.  By  sundry  assignments  and  conveyances, 
the  property  covered  by  the  lease  is  now  vested  in  the  complain- 
ants, and  they  are  chargeable  with  the  rents.  It  is  charged  in  the 
bill,  that  at  the  time  of  the  passage  of  the  amendatory  act,  at  the 
time  of  the  execution  of  the  lease,  and  up  to  the  time,  or  nearly  so, 
of  the  filing  of  the  bill,  it  was  the  understanding  of  the  lessors  and 
lessees,  and  all  concerned,  that  the  provisions  of  the  law  of  1804 
were  repealed  by  the  law  of  1805,  and  that  there  was  to  be  no  rQ- 
valuation  of  the  leased  promises. 

The  bill  then  charges,  that  at  the  last  session  of  the  board  of  j 
trustees  (contrary  to  all  that  had  been  before  by  them  held), 
the  trustees  declared  and  resolved,  and  still  pretend  and  claim, 
136]  *that  said  premises,  and  all  the  lands  in  said  township,  ex- 
cept in  the  town  of  Athens,  are  subject  to  rovalnatioui  and  the  de« 
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mand  of  additional  rent,  agreeably  to  the  provisions  of  the  act  of 
1804,  and  that  the  corporation  threaten  to  revalae  said  lands,  and 
demand  and  assess  a  rent  of  six  per  centum  npon  said  revalnation, 
and  also  a  farther  rent,  in  addition  thereto,  eqnal  to  the  state  taxes 
on  said  land ;  and  that  in  case  of  non-payment,  they  threaten  to  re- 
enter, avoid  the  lease,  and  repossess  themselves  of  said  land. 

The  prayer  of  the  bill  is,  that  the  corporation  may  bo  enjoined, 
and  the  complainants  may  be  quieted  in  their  possession,  and  for 
general  relief. 

Welch,  for  the  complainants. 

BwiNO,  Stanbiry  &  HuNTiB,  for  the  defendants. 

HiTCHOOOK,  J.  The  question  which  is  presented  to  the  court 
for  consideration,  in  this  case,  is  within  a  very  narrow  compass. 
It  depends  entirely  upon  the  construction  of  the  act  of  February, 
1804,  *' establishing  a  university  in  the  town  of  Athens."  Swan's 
L.  L.  226;  2  Ohio  L.  193,  and  the  act  amendatory  thereto,  passed 
February  21, 1805,  Swan's  L.  L.  232. 

Other  questions  are  argued  by  complainant's  counsel,  but  they 
do  not  properly  arise  in  the  case.  Whether  any  provision  was 
made  in  the  lease  for  a  revaluation  is  a  mutter  of  no  consequence. 
The  lessors  refer,  in  the  lease,  to  the  law  under  which  they  act,  as 
the  authority  conferring  upon  them  the  power  to  make  the  lease, 
and  it  was  incumbent  upon  the  lessee  to  know  the  extent  of  this 
authority.  Unless  the  lease  was  in  conformity  with  the  law,  it 
was  one  which  the  trustees  had  not  power  to  make,  and  the  com- 
plainants' title  would  fail.  The  complainants  can  not  avail  them* 
selves  of  the  allegation  of  having  purchased  without  notice,  for 
they  are  bound  to  be  acquainted  with  the  title  under  which  they 
claim. 

*By  the  act  incorporating  the  Ohio  University,  the  trustees  [137 
are  required  to  have  the  lands,  with  which  they  were  intrusted  for 
the  benefit  of  the  institution,  appraised  by  three  freeholders;  and 
they  are  authorized  to  lease  these  lands,  reserving  a  rent  of  six 
per  centum  per  annum. 

This  act  further  provides  that  the  lands  shall  be  subject  to  re- 
valuation at  the  end  of  thirty -five,  sixty,  and  ninety  years,  and 
that  the  lessee  shall  pay  a  yearly  rent  of  six  per  centum  per  an- 
num upon  the  revaluation  so  made.  And,  further,  that  the  cor- 
poration shall  have  power  to  demand  a  further  yearly  rent,  not 
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exceeding  the  amoant  of  the  tax  imposed  by  the  state  on  property 
of  the  like  description.  The  same  act  declares  that  the  lands 
themselves  shall  bo  free  from  taxation  by  the  state. 

The  amendatory  act  of  1805  empowers  certain  individaals 
therein  named  to  appraise  the  lands,  and  authorizes  the  corpora- 
tion to  lease  them  (or  ninety- nine  years,  renewable  forever,  reserv- 
ing a  fixed  rent  of  six  per  centam  per  annum;  prohibiting,  how- 
ever, the  leasing  of  any  land  which  shall  not  have  been  appraised 
as  high  as  $1 .75  per  acre ;  and  it  repeals  so  much  of  tho  former 
law  as  is  contrary  to  this. 

If,  then,  we  can  ascertain  wherein  the  two  acts  diflPer,  or  wherein 
the  latter  is  contrary  to  the  former,  we  ascertain  to  what  extent 
the  former  is  repealed. 

By  the  act  of  1804,  the  lands  were  to  be  appraised  by  three  free- 
holders; by  that  of  1805,  by  five  individuals  named  in  the  law. 
In  this  particular  there  is  a  difference. 

By  the  former  law  tho  land  was  to  be  leased  for  ninety  years, 
renewable  forever ;  by  the  latter,  for  ninety-nine  years,  renewable 
forever.    Here  is  another  difference. 

By  the  former  law,  the  trustees  were  authorized  to  lease  all  the 
lands ;  by  the  latter,  only  such  as  should  be  appraised  as  high 
as  91.75  per  acre ;  and  here  is  another  difference. 

The  two  laws  are  contrary,  the  one  to  tho  other,  in  the  mode  of 
appraisal,  in  the  duration  of  the  lease,  and  in  the  quantity  of  land 
138]  to  be  leased.  To  this  extent  the  former  was  repealed.  *Wo 
have  sought  in  vain  for  any  other  matter  in  which  they  conflict. 
It  may  have  been  the  intention  to  have  repealed  all  that  part  of 
the  former  law  which  related  to  the  valuation  and  leasing  of  the 
land.  But  such  intention  can  not  be  gathered  by  any  known  rule 
of  construction,  and,  of  course,  we  are  not  authorized  to  declare 
that  such  effect  is  produced. 

The  demurrer  will  bo  sustained,  and  the  bill  dismissed,  at  the 
costs  of  the  complainants.    Bill  dismissed. 
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Lessee  of  Blanchabd  v.  Pobter,  Collins,  et  al. 

Land  on  the  Ohio  river,  lying  between  high  and  low  water  mark,  is  not  com- 
mon to  the  public,  but  may  be  conveyed  by  the  adjacent  proprietor,  whoso 
land  bounds  on  the  river. 

This  is  an  action  of  ejectment,  on  an  agreed  statement  of  facts, 
from  Brown  county. 

It  was  agreed  as  follows : 

**  1.  That  the  plaintiff  and  defendants  claim  under  one  George 
Poage,  whose  title  covers  the  premises  in  controversy. 

"  2.  That  the  deed  from  the  said  Poa«^o  to  the  lessor  of  the 
plaintiff,  dated  October  19,  1838,  includes  the  slope  of  the  bank 
of  the  Ohio  river,  from  low-water  mark  to  the  top  of  the  bank. 

"3.  That  the  deeds  from  said  Poage,  to  the  defendants,  dated 
May  20,  1834,  cover  the  ground  to  the  top  of  said  river  bank 
where  the  deed  to  the  plaintiff  is  bounded  ;  and  that  said  deeds  to 
the  defendants,  *8ave  and  except,  and  expressly  reserve  the  break 
and  slope  of  the  bank  of  the  river,  and  all  ferries,  and  rights  to 
have  a  ferry.' 

*"4.  That  the  deed  from  said  Poage  to  John  G.  Bacon, dated  [139 
February  8, 1833,  grants  to  said  Bacon  a  right  of  ferry  across  said 
river,  from  Ferry  street  to  the  mouth  of  Eed  Oak,  between  which 
two  points,  the  slope  of  the  bank  in  controversy  lies. 

"  5.  That,  in  1832,  the  defendants  erected  on  the  top  of  the  bank, 
and  within  the  bounds  of  their  deeds,  a  steam  saw-mill,  and  con- 
Btructed,  from  said  saw-mill,  a  lo^'way,  composed  of  timber,  ex- 
tending a  short  distance  along  the  top  of  the  bank,  and  then 
across  the  slope  of  the  bank  in  question,  obliquely,  to  the  Ohio 
river. 

"  That,  since  that  time,  said  logway  has  remained,  and,  with 
some  little  alterations,  has  been,  and  is  now,  used  and  occupied  by 
the  defendants  lor  the  purpose  of  drawing  logs  from  the  Ohio 
river  up  to  said  saw-mill.  That  the  defendants,  for  the  purpose 
ot  getting  their  lumber  from  said  saw-mill  to  the  Ohio  river,  have 
cut  down  the  slope  of  the  bank,  and  have  constructed  suitable 
fixtures  thereon,  for  the  purpose  of  hauling  their  logs  from  the 
river,  and  building  flat-boats,  etc.,  in  which  manner  they  are  noir 
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occnpying  the  said  slope  of  the  bank,  embraced  in   plaintiff'B 
deed. 

'*  It  is  also  agreed  that  said  logway  passes  partly  across  the 
mouth  of  one  of  the  streets  in  the  town  of  Ripley,  and  that  said 
slope  of  the  bank,  in  controversy,  is  saitabie  for  the  constraction 
of  warehoQses,  etc.,  by  digging  down  the  same. 

"  Third  specification,  so  far  as  it  refers  to  the  deeds  to  the  de- 
fendants, leaves  the  construction  of  said  deeds  to  be  decided  by  the 
court." 

Hameb  and  Devobe,  for  plaintiff: 

The  facts  in  this  case  are  agreed  by  ooansel,  and,  it  is  conceived, 
there  can  be  but  little  difficulty  in  determining  the  rights  of  the 
parties.  The  plaintiff's  deed,  dated  October  19,  1838,  covers  all 
the  soil,  from  the  top  of  the  bank  to  low-water  mark,  on  the 
margin  of  the  Ohio  river.  No  other  conveyance  interferes  with 
140]  his  right  to  the  land  in  controversy.  The  ^defendants* 
deed  conveys  the  soil  to  the  top  of  the  river  bank,  and  reserves 
the  *'  break  and  slope,"  between  that  point  and  the  river.  The 
deed  to  Bacon  conveys  a  ferry-right,  but  does  not  interfere  with 
the  **soil  and  freehold"  of  the  plaintiff.  The  most  that  Bacon 
could  claim  would  be  an  easement ;  the  right  to  embark  and  dis- 
embark his  passengers  at  suitable  places  along  the  shore,  between 
Ferry  street  and  the  mouth  of  Red  Oak  creek.  This  is  neither  an 
outstanding  title,  nor  a  previous  conveyance  of  the  premises  in 
question. 

Do  the  defendants  occupy  the  lands  of  the  plaintiff?  If  so,  by 
what  authority?  Is  this  occupancy  consistent  with  the  rights 
of  the  plaintiff?  Determine  these  questions,  and  the  case  is 
settled. 

In  regard  to  the  first,  there  can  be  no  doubt.  It  is  admitted  that 
they  have  a  saw-mill  on  the  top  of  the  bank,  and  a  logway  reach- 
ing from  the  mill  to  the  edge  of  the  water,  supported  by  per- 
manent fixtures  upon  the  soil.  The  whole  slope  of  the  bank  is  in 
their  exclusive  possession.  It  is  a  permanent,  durable  structure, 
built  upon  the  soil  of  the  plaintiff,  and  used,  continually,  for  draw* 
ingnp  logs  from  the  river  to  the  mill.  It  is  an  appropriation  of  the 
slope  of  the  river  bank  to  their  own  use  and  benefit,  which  ex- 
cludes the  plaintiff,  and  all  others,  from  the  enjoyment  of  this 
portion  of  it,  in  any  manner  whatsoever.  In  addition  to  this, 
they  have  dug  down  the  bank  at  another  point,  and  established  a 
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yard  for  building  boats.  By  what  authority  is  this  appropriatioi^ 
made?  Not  by  thoir  deed,  for  it  does  not  reach  beyond  the 
"  break  "  of  the  river  bank.  Not  by  prescription ;  for  the  occu- 
pancy is  too  recent  in  its  origin,  and  the  facts  too  well  known  to 
allow  of  that  defense.  But  it  is  said  to  be  an  occupancy  under 
the  "  ordinance  for  the  government  of  the  territory  northwest  of 
the  Ohio  river,''  enacted  by  Congress  in  1787.  By  that  instru- 
ment, the  Ohio  river  is  made  a  highway,  *'  free  and  common  "  to 
all  the  citizens  of  the  United  States,  without  any  tax,  duty,  or  im- 
post therefor.  What  is  the  extent  of  this  provision,  and  how  far 
does  it  interfere  with  the  privileges  of  riparian  proprietors,  as 
they  existed  at  common  law?  It  simply  secures  *to  the  [141 
people  of  the  United  States  the  use  of  the  river  as  a  <'  highway." 
It  gives  them  a  right  to  the  free  and  unobstructed  navigation  of 
the  stream  of  the  Ohio.  This  right  carricfb  with  it,  as  an  incident 
to  the  grant,  the  right  to  land  their  watercrafts ;  to  load  and  un- 
load them ;  to  secure  them  to  the  shore,  by  cables  or  otherwise,  at 
convenient  places;  and  to  remain  a  reasonable  time  at  such  places, 
to  accomplish  any  purpose  legitimately  connected  with  the  busi- 
ness of  navigating  the  river.  But  it  conveys  no  right  to  the  pub- 
lic, or  to  individuals,  to  dig  down  the  soil  of  the  adjacent  proprie- 
tors ;  to  remove  the  rocks  and  sand  from  the  shore,  which  are 
valuable  for  building ;  to  establish  boat-yards ;  to  construct 
wharves ;  to  erect  warehouses ;  to  build  logwaye  from  the  water  to 
mills  upon  the  top  of  the  bank,  or  to  incumber  the  freehold  with 
permanent  fixtures  of  any  description.  No  such  right  existed 
at  common  law ;  none  such  wore  intended  to  be  given  by  the 
ordinance. 

Is  the  occupancy  of  the  defendants  inconsistent  with  the  rights 
of  tile  plaintiff?  They  are  clearly  so.  The  slope  of  the  bank  is 
valuable  for  various  purposes.  The  defendants  have  found  it  so ; 
otherwise  there  would  be  no  defense  in  the  present  action.  It  is 
agreed  that  the  land  covered  by  the  plaintiff's  deed  is  suitable  for 
the  erection  of  warehouses  and  other  buildings.  It  lies  in  front 
of  a  flourishing  town,  Ripley,  which  is  the  depot  for  the  produce 
of  a  fertile  country  of  great  extent.  The  i^lope  is  daily  becoming 
more  valuable.  Suppose  it  lay  in  front  of  Cincinnati,  what  man 
would  venture  to  assert  that  such  a  tract  of  land,  deeded  by  the 
original  proprietor  to  an  individual,  was  common  property,  liable 
to  be  seised  and  appropriated  by  any  one  who  chose  to  occupy  it 
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with  warehoases,  steam  mills,  factories,  water-works,  or  other 
valuable  buildings?  Does  its  location,  in  front  of  Ripley,  alter 
the  principle?  If  it  were  in  the  country,  constituting  a  portion 
of  a  plantation,  could  that  fact  change  the  rights  of  the  owners? 

The  appropriation  of  the  slope,  by  the  defendants,  has  excluded 
142]  the  plaintiff  entirely  from  the  use  of  his  freehold.  Kis  *grant 
is,  practically,  a  nullity.  The  law  secures  to  him  that  which  he 
has  purchased  and  paid  for.  The  defendants  have  wrested  it  from 
himl  His  legal  title  to  the  premises  in  controversy  is  indisputa- 
ble, derived  by  a  regular,  unbroken  chain,  from  the  government 
of  the  United  States.  The  defendants  have  wrongfully  entered, 
and  forcibly  keep  the  possession.  The  law  has  provided  a  remedy 
for  this  wrong — that  remedy  is  the  action  of  ejectment. 

In  support  of  the  doctrine  advanced  by  the  plaintiffs  counsel, 
see  5  Ohio,  495 ;  5  Wend.  423 ;  3  Term,  253 ;  7  Wheat.  59 ;  14  Mass, 
55;  6  Co  wen,  677. 

No  argument  for  the  defendants  came  to  the  hands  of  the  re- 
porter. 

Grimkb,  J.  The  deed  to  Bacon  may  be  laid  out  of  the  question 
as  not  affecting  the  present  controversy.  It  purports  to  convey 
only  an  easement.  It  is  not  an  outstanding  title,  which  interferes 
with  the  right  of  the  plaintiff  to  the  soil  and  freehold.  Nor  is  it 
a  question  whether  the  dead  to  the  plaintiff  conveys  the  land  and 
water  to  the  center  of  the  river,  since  Virginia  only  granted  the 
territory  on  the  northern  bank  of  the  river  to  low-water  mark, 
although,  by  the  compact  of  1792,  between  Virginia  and  Kentucky, 
a  concurrent  jurisdiction  over  the  river  is  accorded  to  Ohio  and 
Kentucky.  There  is  also  no  question  but  what  the  deed  to  the 
plaintiff  comprehends,  within  its  description,  so  much  of  the  land 
as  lies  between  high  and  low-water  mark.  The  question  is,  simply, 
had  George  Poage  capacity  to  convey  to  that  extent?  In  rther 
words,  is  the  shore  of  the  river  common  to  the  public,  or  does  it 
belong  to  the  adjacent  proprietor? 

The  Ohio  is  a  navigable  river;  it  would  be  so  considered,  even 
if  it  were  not  expressly  declared  to  be  such  by  the  deed  of  cession. 
This,  however,  does  not  determine  the  question,  for  there  are  two 
kinds  of  navigable  rivers.  If  we  resort  to  the  technical  and  legal 
definition  of  a  navigable  river,  it  is  that  part  of  the  stream  only 
143]  where  the  tide  ebbs  and  flows.  The  shore,  *bolow  high- 
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water  mark,  belongs  to  the  public.  Bat  grants  of  lands,  bounded 
on  rivers,  or  upon  the  margins  of  the  same,  above  tide- water,  carry 
the  exclusive  right  of  the  grantee  to  low-water  mark,  or,  as  some 
of  the  authorities  say,  to  the  center  of  the  stream.  None  of  our 
rivers,  in  the  western  country,  are  navigable  in  the  technical 
acceptation  of  the  term.  They  all  fall  within  the  second  class. 
The  distinction  was  originally  made  in  order  to  define  the  juris- 
diction of  the  admiralty  courts. 

In  Arnold  v.  Murndy,  1  Halst.  1,  it  was  said  that  a  grant 
bounded  upon  navigable  water,  where  the  tide  ebbs  and  flows, 
extended  to  high-water  mark  when  the  tide  was  high,  and  to  low- 
water  mark  when  the  tide  was  low,  so  as  to  constitute  what  Lord 
Coke  called  a  movable  freehold.  Co.  Lit.  48,  b.  But  this  opin- 
ion does  not  appear  to  have  been  followed  anywhere  else.  In 
Cooper  V.  Smith,  9  Serg.  &  E.  26,  32,  it  was  held  that  the  right  to 
the  bed  of  a  navigable  river,  where  the  tide  did  not  reach,  was 
presumed  to  belong  to  the  public,  while  the  right  to  the  shore  be- 
longed to  the  adjacent  proprietor.  And  in  Shrunk  v.  Schuylkill 
Navigation  Co.,  14  Serg.  &  R.  74,  it  was  decided  that  the  owners 
of  the  soil  adjacent  to  the  large  rivers,  in  Pennsylvania,  do  not 
own  the  bed  of  the  river  to  the  center.  This  appears  to  have  been 
the  settled  law  in  Pennsylvania  from  a  very  early  period.  It 
has,  in  some  measure,  effaced  the  common  law  distinction  between 
rivers  navigable  and  not  navigable.  It  preserves  the  distinction, 
80  far  as  to  declare  that  the  river  itself  is  public  property;  and  it 
destroys  it,  so  far  as  to  make  the  land  between  high  and  low-water 
murk  the  property  of  the  riparian  proprietor. 

But,  in  New  York,  the  common-law  doctrine  has  been  carried 
to  its  utmost  extent,  and  considering  all  rivers  where  the  tide 
docs  not  ebb  and  flow  as  not  navigable,  the  adjacent  proprietor 
has  been  deemed  to  be  possessed  to  the  center  of  the  stream. 
This  was  so  held,  in  the  People  v.  Piatt,  17  Johns.  195;  Hooker  v. 
Cummings,  20  Johns.  90.  And,  in  this  last  case,  it  was  decided, 
as  a  necessary  consequence  of  the  doctrine,  that  the  islands  in 
the  rivers  were  the  property  of  the  owners  of  the  opposite  shores. 
In  South  Carolina,  a  *rule,  similar  to  that  in  Pennsylvania,  [144 
appears  from  the  case  of  Executors  of  Cotes  v,  Wadlington,  1 
McCord,  580,  to  have  been  adopted.  It  was  held  that  the  rule  of 
the  English  common  law,  that  no  river  is  navigable  except  where 
\he  tide  ebbs  and  flows,  is  not  applicable  to  that  state  so  as  to  en* 
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title  the  proprietor  of  land  adjacent  to  a  large  river,  bnt  which  is  • 
unaffected  by  the  tide,  to  hold  to  the  middle  of  the  stream.    All 
the  anthorities,  however,  agree  in  giving  the  adjacent  proprietor 
80  maoh  of  the  land  as  lies  between  high  and  low-water  mark. 

It  appears  to  have  been  an  unsettled  queetion,  in  England,  until 
a  late  period,  whether  individuals  have  a  right  to  a  tow-path  for 
fowing  vessels  up  and  down  rivers,  and  it  was  not  until  the  case 
of  Ball  V.Herbert,  3  Term,  253,  finally  deterhiined  that  they  had 
not,  and  contrary  to  the  opinion  of  Sir  Matthew  Hale. 

But,  by  banks  of  the  river,  in  that  case,  it  must  be  meant  the 
lands  above  high-water  mark;  otherwise  it  would  overturn  the 
common-law  distinction  between  rivers  navigable  and  not  navi- 
gable, for  it  was  admitted,  in  that  case,  that  the  Ouse  was  a  navi- 
gable river  where  the  tide  ebbed  and  flowed. 

All  the  authorities,  however,  as  I  before  remarked,  concur  in 
giving  the  adjacent  proprietor  a  right  to  the  land  between  high 
and  low-water  mark  in  rivers  which  are  unaffected  by  the  tide. 
The  plaintiff  is,  therefore,  entitled  to  judgment 

Judgment  for  plaintiff. 


145]  *Jamb8  Crawford  r.  CO.  Woloott. 

Where  statutory  damages  are  claimed  upon  a  protested  bill,  it  is  for  the  Jury 
to  find  those  damages,  and  not  for  the  court  to  assess  them,  or  add  them 
to  the  verdict. 

This  is  a  writ  of  error,  to  the  court  of  common  pleas  of  the 
county  of  Jefferson. . 

The  original  suit  was  brought  by  the  indorsee  of  a  bill  of  ex- 
change against  the  drawer.  The  declaration  alleges  the  bill  to 
have  been  made  at  Steubenville,  Ohio,  and  that  it  was  duly  pre- 
sented, for  payment,  to  Force,  the  acceptor,  at  Pittsburg,  and  pay- 
ment refused.  The  case  was  tried  by  a  jury,  wlo  returned  a  ver- 
dict /or  94,070,  the  amount  of  principal  and  interest  of  the  bill. 
The  record  then  states  '*tbat  it  appearing  to  the  court,  here,  by 
testimony  in  the  case,  that  the  said  bill  of  exchange  was  drawn 
by  the  said  defendant,  at  Steubenville,  to  wit,  within  the  State 
of  Ohio,  and  that  the  said  bill  of  exchange  was,  by  said  defend* 
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ant,  addroBsed  to  and  accepted  by  the  said  William  Force,  which 
said  Williain  Force,  at  the  time  of  the  said  drawing  and  accept- 
ance, was  resident  at  Pittsburg,  in  the  Commonwealth  of  Penn- 
aylvania,  to  wit,  without  the  jurisdiction  of  the  State  of  Ohio, 
and  that  said  bill  of  exchange  has  been  duly  protested  for  non- 
payment thereof."  The  court  thereupon  proceeded  to  render 
judgment  for  the  amount  so  found  by  the  verdict,  together  with 
the  further  sum  of  $240,  being  six  per  centum  damages  on  the 
amount  due,  and  also  for  costs,  etc. 

B.  Marsh,  for  plaintiff  in  error. 

Stanton  &  Pbck,  for  defendant  in  error. 

Lane,  G.  J.  The  right  to  the  damages  assessed  by  the  court 
below  depends  upon  the  facts  that  the  bill  was  drawn  on  some  per- 
son out  of  the  jurisdiction  of  this  state,  and  within  *the  [146 
United  States,  and  that  it  was  protested.  These  facts  may  be  con- 
tested, and  the  jury  must  determine  them.  It  is  not  like  the 
case  of  damages  given  on  appeals  to  the  Supreme  Court,  where 
the  court,  in  certain  cases,  are  required  '*  to  render  judgment  for 
the  amount  so  recovered,  together  with  five  per  centum  damages 
thereon."  Swan's  Stat.  689.  But  these  damages  compose  a  part 
of  the  amount  due  on  the  bill.  They  are  given  as  an  adjustment 
of  all  claims  for  expenses  and  re-exchange,  and,  like  the  princi- 
pal, interest,  and  costs  of  protest,  should  be  found  by  the  jury 
and  embraced  in  the  verdict 

The  judgment  was  reversed,  as  to  the  damages  assessed  by  the 
eourt,  and  aiBrmed  as  to  the  residue. 

126 


Digitized  by  VjOOQ IC 


OA.SES 


▲BGUXD  Ain>  DXTXBMUrXD  IK  THB 


Supreme  Court  of  Ohio, 

IN  BANK, 
DECEMBER  TERM,  1843. 


PBK8X8T: 

EBBNEZBR  LANE,  Chiev  Justiok. 
REUBEN  WOOD,  ■) 

MATTHEW  BIBOHARD,    I  Jusiiou. 
NATHANIEL  C.  READ,    J 


[MxvoKAiiDini.— MATTHKir  BxvcnARD  WM  Appointed  In  place  of  Judge  Hxtokoook,  whoee 
term  of  offloe  expired.    NATRAinsL  G.  Rxab  was  ajppolnted  In  place  of  Judge  Qbiub,  resigned.] 


The. Administrators  of  Isaac  Perrin  v.  The  Proteotion  In- 
surance Company. 

In  an  action  on  a  policy  of  insurance,  it  is  no  defense  to  show  that  the  Iom 
was  occasioned  by  negligence  in  the  agents  of  the  insured. 

A  loss  of  a  steamboat,  by  explosion  of  the  boiler,  is  covered  by  the  policy. 

A  new  trial  will  not  bo  granted  on  the  ground  of  newly  disooverod  evidence^ 
where  such  evidence  ib  merely  comulafclve. 
126 


Digitized  by  VjOOQ IC 


DECEMBER  TERM.  1842.  148, 149 

Adm'rs  of  Perrin  v.  Protection  Insurance  Co. 

This  is  a  motion  for  a  new  trial,  from  the  county  of  Hamilton. 

The  suit  was  brought  on  a  policy  to  insure  one-half  of  three- 
eighths  of  *Uhe  hall,  tackle,  and  apparel  of  the  steamboat  Mo- 
selle." The  risks  described  are  those  of  "  the  seas,  *rivors,  [148 
fires,  enemies,  pirates,  rovers,  assailing  thieves,  and  all  other 
losses  and  misfortanes  which  shall  come  to  the  damage  of  the 
said  steamboat,  according  to  the  true  intent  and  meaning  of  the 
said  policy." 

The  declaration  was  in  the  common  form,  to  which  the  defend- 
ants plead  the  general  issue. 

At  the  trial,  the  interest  of  the  assured,  who  was  master  of  the 
boat,  and  the  rights  of  the  plaintiffs,  were  admitted.  It  was 
shown^  that  daring  the  time  covered  by  the  policy,  an  explosion 
occurred  by  which  the  master  and  many  others  were  killed  and 
the  boat  entirely  destroyed. 

The  defense  consisted  in  attempting  to  show  that  the  loss  hap- 
pened from  negligence  of  the  master  and  hands.  A  verdict  was 
taken  for  the  amount  of  the  loss,  under  the  direction  of  the  court, 
and. this  motion  for  a  now  trial  is  made  for  the  following  causes: 

1.  Because  the  court  did  not  permit  the  defendants  to  ask  of 
experts  the  following  questions : 

l.:If  an  explosion  can  occur  when  machinery  and  boilers  are  of 
good  material,  properly  constructed,  in  good  order,  and  skillfully 
and  properly  managed  ? 

2.  If  an  explosion  arising  from  no  known  external  cause  be 
not  evidence  of  negligence? 

II.  Because  the  court  did  not  instruct  the  jury  that  a  loss,  by 
the  explosion  of  the  boilers  from  an  internal  cause,  is  not  covered 
by  the  policy. 

III.  From  newly-discovered  evidence. 

Wright,  Coffin  &  Miner,  and  H.  Starr,  for  defendant,  in 
support  of  the  motion  for  new  trial: 

Upon  questions  of  science  or  trade,  or  others  of  the  same  kind, 
persons  of  skill  may  speak,  not  only  as  to  facts,  but  are  allowed, 
also,  to  give  their  opinions  in  evidence.    1  Phil.  Ev.  209. 

*Mr.  Greenleaf,  in  his  late  valuable  treatise  on  Evidence,  [149 
lays  down  the  same  principle,  thus :  "On  questions  of  science, 
skill,  or  trade,  or  others  of  the  like  kind,  persons  of  skill,  some* 
times  called  experts,  may  not  only  testify  to  facts,  but  are  permit- 
te<l  to  give  their  opinions  in  evidence." 
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Thas,  the  opinions  of  medical  men  are  constantly  admitted,  as 
to  the  canses  of  diseases  or  of  death,  or  the  conseqaences  of 
wounds,  and  as  to  the  sane  or  insane  state  of  a  person's  mind,  as 
collected  from  a  number  of  circumstances,  and  as  to  other  sub- 
jects of  professional  skill.  And  such  opinions  are  admissible  in 
evidence,  though  the  witness  formed  them,  not  on  his  own  per- 
sonal observations,  but  on  the  case  itself,  as  proved  by  other  wit* 
nesses  on  the  trial.  But  when  scientific  men  are  called  as  wit- 
nesses,  they  can  not  give  their  opinions  as  to  the  general  merits 
of  the  case,  but  only  their  opinions  upon  the  facts  proved,  G-reen- 
loafs  Ev.  489. 

Folkes  V,  Chad,  3  Doug.  157 ;  26  Eng.  Com.  L.  63,  is  a  leading 
case  upon  this  subject.  The  trustees  for  the  preservation  of 
Well's  Harbor,  being  of  opinion  that  a  bank,  whicb  had  been 
erected  above  twenty  years,  for  the  purpose  of  preventing  the  sea 
overflowing  some  meadows,  which  had  descended  to  the  plaintiff, 
contributed  to  the  choking  and  filling  up  of  that  harbor,  by  stop- 
ping the  backwater,  threatened  to  cut  it  down ;  on  which,  the 
plaintiff  applied  to  the  court  of  chancery  for  an  injunction.  The 
court  directed  an  action  of  trespass  to  be  brought,  to  try  whether 
the  mischief  the  bank  did  to  the  harbor  was  a  justification  for  the 
cutting,  that  thus  the  merits  of  the  case  might  be  decided  by  a 
jury.  At  the  trial,  the  plaintiff  called  Mr.  Smeaton,  an  eminent 
engineer,  to  show  that,  in  his  opinion,  the  bank  was  not  the  cause 
of  the  mischief.  It  was  objected  that  this  evidence  was  matter 
of  opinion,  and  Gould,  J.,  who  tried  the  cause,  rejected  it,  and  the 
defendants  had  a  verdict. 

On  a  rule  for  a  new  trial.  Lord  Mansfield  said :  <<  The  facts  in 
this  case  are  not  disputed.  In  1758,  the  bank  was  erected,  and, 
150]  soon  afterward,  the  harbor  went  to  decay.  The  question  *is, 
to  what  was  this  decay  owing?  The  defendants  say,  to  the  bank. 
Why?  Because  it  prevents  the  backwater.  That  is  matter  of 
opinion.     It  is  matter  of  judgment,  what  has  hurt  the  harbor. 

<*  Mr.  Smeaton's  opinion  was  deduced  from  filets  not  disputed ; 
the  situation  of  banks,  the  course  of  tides  and  of  winds,  and  the 
shifting  of  sands.  His  opinion,  deduced  from  all  these  (acts,  is, 
that,  mathematically  speaking,  the  bank  may  contribute  to  the 
mischief,  but  not  sensibly.  Mr.  Smeaton  understands  the  con> 
struction  of  harborSg  the  canses  of  their  destruction,  and  how 
remedied.  In  matters  of  scienoo,  no  other  witnesses  can  be  called. 
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An  instance  froqaently  occars,  in  actions  for  anskiilfally  navi*^ 
gating  ships.  The  qaestion,  then,  depends  on  the  evidence  of 
those  who  understand  such  matters;  and  when  such  questions 
come  belore  me,  I  always  send  for  some  brethren  of  *the  Trinity 
House.  I  can  not  believe  that,  when  the  question  is,  whether  21 
defect  arises  from  a  natural  or  artificial  cause,  the  opinions  of  men 
of  science  are  not  to  be  received.  I  have  myself  received  the 
opinion  of  Mr.  Smeaton,  respecting  mills,  as  a  matter  of  science. 
The  cause  of  the  decay  of  the  harbor  is  also  a  matter  of  science ; 
and  still  more  so,  whether  the  removal  of  the  bank  can  be  bene- 
ficial. Therefore,  we  are  of  opinion  that  his  judgment,  formed 
on  facts,  was  very  proper  evidence." 

So  a  shipbuilder  may  give  his  opinion  as  to  the  seaworthiness 
of  a  ship,  even  on  facts  stated  by  others.  Thornton  t;.  Royal 
Exchange  Assurance  Co.,  Peake's  N.  P.  G.  25;  Beckwith  t;. 
Sydebotham,  1  Camp.  117. 

Persons  accustomed  to  observe  the  habits  of  certain  fish,  have 
been  permitted  to  give  in  evidence  their  opinions  as  to  the  ability 
of  the  fish  to  overcome  certain  obstructions  in  the  rivers  which 
they  were  accustomed  to  ascend.     Cottrill  v,  Myrick,  3  Pairf.  222. 

A  practical  surveyor  may  express  his  opinion,  whether  the 
marks  on  trees,  piles  of  stone,  etc.,  were  intended  as  monuments 
of  boundaries.     Davis  v.  Mason,  4  Pick.  156. 

*It  seems  clear  to  us,  from  an  examination  of  the  foregoing  [151 
and  other  authorities,  that  the  question  was  a  proper  one.  The 
opinion  asked,  it  is  said,  must  be  upon  the  facts  proved  in  the 
cause,  or  such  as  are  not  disputed. 

It  did  not  lie  in  the  plaintiffs'  mouths  to  say  that  the  machinery 
and  boilers  were  not  of  good  material,  well  constructed,  and  in 
good  order,  or  that  a  crew  was  not  provided,  having  competent 
skill  and  care  to  navigate  the  boat.  There  was  an  implied  war- 
ranty to  this  effect.  The  facts,  therefore,  embodied  in  the  qaes- 
tion, though  disputed  by  us,  in  this  particular  instance  of  the 
Moselle,  could  not  be  questioned  by  the  plaintiffs;  they  were 
bound  to  show  them  afiSrmatively.  We  had  a  right  to  assume 
them.  But  can  a  boat,  having  all  these  prerequisites,  explode, 
with  a  gunpowder  explosion,  without  some  particular  act  of  neg- 
ligence ?  It  is  difficult,  perhaps  impossible,  to  prove  negligence 
affirmatively.  Few  are  left  to  speak  of  this  disaster,  and. none 
have  survived  it  who  would  have  been  most  likely  to  know  tha^ 
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m  III  -^i— 

facts  which  transpired  imraediately  preceding  the  explosion. 
How  it  came  about  is  matter  of  opinion.  Men  of  science,  and 
men  of  practical  skill  and  experience  in  the  stmcture  and  man- 
agement of  the  steam  engine,  alone  can  tell ;  and,  we  affirm,  sach 
is  the  nature  of  the  subject,  that  their  opinions  are  absolutely  con- 
clusive— as  certain  and  satisfactory  as  the  opinion  of  a  medical 
man,  as  to  the  cause  of  the  death  of  a  person,  in  whose  stomach, 
upon  a  post-mortem  examination,  he  had  found  a  quantity  of  ar- 
senic. 

On  the  trial,  it  was  said,  the  opinion  sought  was  as  to  the  very 
question  the  jury  were  to  try.  Was  this  so?  It  does  not  diflTer, 
in  this  respect,  from  the  cases  cited.  If  answered  in  the  negative, 
it  establishes  that  there  was  negligence ;  but,  so  in  the  case  of  the 
•embarkment,  if  the  opinion  had  been  that  it  was  the  cause  of  the 
harbor  going  to  decay,  it  would  have  been  equally  decisive  of  the 
result  in  that  case. 

The  plaintiffs  affirm,  the  boat  was  completely  manned,  the  boilers, 
mat.  hinery,  etc.,  well  made  and  in  good  order,  and  that  there  was 
no  want  of  skill  and  care;  and  notwithstanding  an  explosion,  the 
152]  most  appalling  and  disastrous  in  the  history  of  =^dteam  ndvi« 
gallon,  tukes  place  without  any  external  cause  to  produce  it.  The 
•defcndunts  call  upon  men  of  skill  and  science  to  say,  if,  under 
such  circumstances,  the  facts  being  so,  an  explosion  could  have 
taken  place.  And  we  know,  from  what  occurred  on  the  trial  in 
tho  court  below,  that  each  witness  would  have  answered,  unhesi- 
tatingly in  the  negative. 

The  second  proposition  is,  that  if  the  explosion  of  boilers  pro- 
coed  from  an  internal  cause,  it  is,  of  itself,  prima  facie  evidence  of  a 
want  of  proper  care  and  attention  on  the  part  of  those  having  the  man- 
xtgetnent  of  the  boat. 

If  a  stugocoach  be  upset,  and  a  passenger  injured,  proof  of 
these  facts  alone  establishes,  prima  facie  that  there  was  careless- 
ness, or  negligence,  or  want  ot  skill,  on  the  part  of  the  driver,  and 
throws  upon  the  defendants  the  burden  of  proving  that  the  ac- 
cident was  not  occasioned  by  tho  driver*s  fault.  Christie  v.  Griirgs, 
2  Camp.  79;  Stokes  p.  Saltonstall,  13  Pet.  190;  McEinney  v.  Neil» 
McLean's  C.  C.  640. 

We  do  not  find  the  reason  of  this  rule  given  in  any  of  the  cases, 
but  it  is  evident  it  is  upon  the  ground  that  the  coach  is  staunch 
And  strong — road  worthy ;  that  the  horses  are  gentle,  manageable^ 
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and  properly  harnessed ;  and  that  the  driver  hus  the  requisite  skill 
and  prudence  to  guide  them  along  the  road  with  safety  to  the  pas- 
sengers. Such  is  the  understanding  of  those  who  trust  them- 
selves to  stage  conveyance.  There  is  an  implied  warranty  to  this 
effect;  and  if  any  accident  occurs,  it  is  out  of  the  usual  course  of 
things,  and  for  the  proprietor  of  the  coach  to  explain  and  recon* 
ciie  with  his  obligations  to  the  passengers.  So,  in  our  opinion,  is 
the  rule,  and  for  a  better  reason,  in  case  of  loss  or  injury  from  ex- 
plosion of  boilers.  In  the  latter  case,  there  is  also  an  implied 
warranty,  that  the  boat  is,  in  all  respects,  seaworthy. 

A  steam  engine,  properly  constructed,  is  entirely  within  man's 
control.  Such  is  the  common  sentiment.  Did  not  men  think  so, 
they  would  as  soon  embark  on  a  floating  volcano  as  on  a  steam- 
boat. But  this  idea  of  security  does  not  rest  on  common  opinion, 
merely.  It  is  a  matter  of  science.  The  laws  of  steam  are  as  well 
understood  as  the  laws  which  regulate  *any  other  power.  [153 
Such  is  the  testimony,  both  of  scientific  men  and  experienced 
practical  engineers.  It  has  been  satisfactorily  ascertained,  by 
scientific  experiments,  that,  when  the  temperature  in  the  boilers  is 
342  degrees,  the  expansive  force  is  120  pounds  to  the  square  inch, 
which  is  regarded  as  the  limit  of  safety  with  common  western 
boilers ;  and  every  time  about  forty  or  fifly  degrees  of  heat  are 
added,  the  expansive  force  is  doubled.  472  degrees  of  heat  pro- 
duce 525  pounds  of  pressure,  which  is  regarded  the  point  of  un- 
avoidable bursting  of  common  western  boilers. 

Boilers  are  now  ganged  at  about  ninety-six  pounds,  by  the  best 
and  most  skillful  manuiaeturers ;  that  is,  the  safety  valve  is  so  ad- 
justed, that,  with  a  pressure  of  ninety-six  pounds  to  the  square 
inch,  it  will  rise  and  let  the  steam  escape;  and  this  result  is  as  un- 
erring as  the  law  of  gravitation,  if  the  valve  is  left  free  to  act  as 
adjusted  by  the  maker.  This  is  far  within  the  limit  of  safety; 
and  yet  experience  proves  that  such  degree  of  heat  and  pressure 
will  gender  as  much  steam  as  can  be  worked  off  in  common  cylin- 
ders, and  that  all  beyond  is  useless.  The  rule  for  ascertaining  the 
strength  of  the  boilers,  is  to  multiply  twice  the  thickness  of  the 
boiler  iron,  in  inches,  by  60,000,  and  divide  the  product  by  the 
diameter  of  the  boiler,  in  inches;  the  quotient  will  be  the  utmost 
which  a  perfect  boiler,  made  of  the  best  iron,  will  bear  to  the 
square  inch.  But  it  should  never  be  used  with  one-fourth  of  this.  The 
gauge-cocks  will  always  indicate,  with  sufficient  certainty,  to  the 
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practiced  engineer,  the  height  of  the  water  in  the  boilers.  Thas, 
by  means  of  the  safety  valve  and  the  gauge-cock,  the  engineer  !» 
enabled,  at  all  times,  to  know  where  the  limit  of  safety  is,  and 
when  it  is  departed  from.  Explosions  are,  invariably,  produced, 
either  by  a  pressure  greater  than  the  strength  of  the  boiler  iron, 
undiminished  by  heat,  can  bear,  or  from  permitting  the  water  to 
get  too  low,  the  flues  bare,  overheated,  and  so  weakened  that  they 
are  unable  to  resist  more  than  the  ordinary  pressure.  But  an  ex- 
plosion, in  either  way,  presupposes  negligence.  It  may  be  diffi- 
154]  cult  to  determine  in  which  of  these  *modes  an  explosion  has- 
occurred;  and,  as  to  this,  men  of  skill  and  science  may  differ,  as 
they  did  on  the  trial  of  this  cause.  Therefore,  we  repeat,  that  the 
presumption  of  negligence  is  much  stronger  in  case  of  an  explo- 
sion, than  in  case  of  the  upsetting  of  a  stage.  . 

Beads  are  not  always  smooth  and  level ;  ruts  may  be  worn  deep^ 
and  the  horses  may  become  restive,  or  may  take  fright ;  they  have 
a  will  independent  of  the  driver ;  but  the  steam  engine  has  no  will, 
and  can  not  be  frightened :  it  operates  by  fixed  and  well-known 
laws,  from  which  it  never  deviates.  Of  all  the  great  moving  pow- 
ers, it  is  the  most  completely  manageable.  Gravitation  can  not 
be  controlled;  the  wind  may  swell  to  a  hurricane,  which  can  not 
be  resisted;  animal  strength  may  rebel  against  its  commander, 
but  steam,  however  vast  its  power,  may  always  be  kept  under  per- 
fect obedience.  A  child,  when  instructed  how,  could  manage  the 
mightiest  engine  ever  made.  Unless,  therefore,  an  explosion  bo 
accounted  for  from  some  external  and  unavoidable  cause,  the  pre- 
sumption of  negligence  is  irresistible.  . 

The  third  reason  assigned  for  a  new  trial  is,  because  the  court 
refused  to  charge  the  jury,  as  asked  by  the  defendant's  counsel 
tJiat  the  explosion  of  the  boil^s,  from  an  internal  cause^  was  not  an  ac- 
cident within  the  terms  of  the  policy ,  or  covered  by  it. 

The  insurance  was  taken  in  terms,  upon  the  "  huUy  tackle,  and 
appareV 

The  risks  insured  against  are,  *'of  the  seas,  rivers,  fires,  enemies, 
pirates,  rovers,  assailing  thieve^,  and  all  other  perils,  losses,  and 
misfortunes  which  shall  come  to  the  damage  of  the  said  steamboat* 
according  to  the  true  intent  and  meaning  of  this  policy,  as  herein 
expressed.'' 

The  words  are  the  same  which  have  been  used  for  ages,  long 
before  the  steam  engine  was  known.    They  had  received  an  es- 
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tablished  constraction  beroro  this  new  peril  became  possible,  and, 
therefore,  this  would  not  be  incladed  without  special  mention. 
The  insurance  is  not  taken,  in  terms,  upon  the  boat  or  the  engine; 
•explosion  is  not  one  of  the  enumerated  perils.  *The  only  [165 
enumerated  perils  which  could,  under  any  circumstances,  include 
this,  would  be  of  "  rivers  or  fires.''  The  peril  of  fire  is  well  under- 
stood  to  mean  burning  up,  not  explodin/^ ;  for  fire  is  no  more  the 
cause  of  explosion  than  water  is.  Both  must  concur  with  other 
causes  ;  and  with  as  little  propriety  can  explosion  be  called  a  peril 
of  the  river.  It  is  a  peril  of  steam,  wherever  used,  on  land  or 
water.  Snagging,  sinking,  collision,  and  the  like  are  perils  of  the 
river,  and  were  so  before  steam  was  known.  But  as  well  might 
fire  be  called  a  peril  of  the  river,  because  it  occurs  on  the  river,  as 
to  say  that  explosion  is,  for  the  like  reason. 

It  may  be  said,  however,  that  explosion  comes  within  the  phrase, 
''^and  all  other  perils,"  etc.  The  general  rule  of  construction  is, 
that  whenever  an  enumeration  is  attempted,  all  particulars  not 
enumerated  are  excluded.  A  specific  enumeration  of  rights  or 
duties  can  not  be  enlarged  by  subsequent  general  terms  in  the 
same  instrument.  But  the  policy  itself  settles  the  question,  for 
it  confines  these  other  perils  to  such  as  may  happen  "within  the 
true  intent  and  meaning  of  this  policy,  as  herein  expressed,**  In 
other  words,  all  losses  and  misfortunes,  which  may  result  from 
the  enumerated  perils,  are  covered  by  the  policy,  whether  they  bo 
direct  or  consequential,  but  no  other.  And  this  is  the  opinion  of 
Kent,  3  Com.  299.  We  conclude,  therefore,  that  the  peril  of  ex- 
plosion, being  a  new  peril,  peculiar  to  steam,  is  not  within  the 
policy,  unless  specially  mentioned.  And,  in  this  conclusion,  we 
are  strengthened  by  the  fact,  that  no  case  can  be  found  in  the 
books  where  it  has  been  held  that  a  loss  by  explosion  was  covered 
by  the  policy. 

The  only  case  we  are  now  aware  of,  where  this  question  has 
been  determined,  was  that  of  Rogers  and  Shrewsbury  v.  These 
Defendants,  which  was  arbitrated  and  decided  in  1829,  by  Charles 
Hammond  and  Henry  Starr,  Esqs.  In  that  case,  the  insurance 
was  upon  the  "boat,  her  hull,  engine,  furniture,  tackle,  and  ap- 
.  parol/'  The  risks  specified  were  the  same  as  in  the  present  case. 
The  arbitrators  determined,  upon  full  Argument,  that  a  [156 
loss  by  explosion,  from  an  internal  cause,  was  not  covered  by  the 
policy. 
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,  The  fourth  and  last  groand  for  a  new  trial  is,  ''on  account  ofma' 
ferial  evidence  discovert  since  the  trial,  as  set  forth  in  the  affidavits 
of  G.  S.  Pomeroy  and  E.  Bobbins" 

Since  the  trial,  the  deposition  of  the  witness  referred  to  in  the 
affidavits  of  Mr.  Pomeroy  and  Mr.  Bobbins  has  been  taken  and 
filed  with  the  papers,  and  will  be  before  the  coart.  We  therefore 
submit  this  last  reason  without  argument. 

We  are  apprised  that,  in  this  case,  an  effort  will  be  made  to  in- 
duce the  court  to  reconsid.er  and  disaffirm  the  rule  heretofore  es- 
tablished, and  so  often  affirmed,  that  in  case  of  loss  resulting  from 
the  negligence  of  the  master  and  mariners,  the  underwriters  will 
not  be  held  liable. 

This  will  be  urged  upon  the  authority  of  the  decision  of  tho 
Supreme  Court  of  the  United  States,  in  the  case  of  Waters  t;. 
Merchants'  Louisville  Insurance  Company,  II  Pet.  213,  reported 
since  the  decision  of  this  court  in  Fulton  and  Foster  v.  Lancaster 
Ohio  Insurance  Company,  7  Ohio,  5. 

We  shall  not  review  the  authorities  bearing  upon  this  vexed 
question.  Nothing,  perhaps,  except  what  may  be  peculiar  to  this 
case,  can  be  added  to  the  argument  of  counsel,  and  the  lucid  and 
very  able  opinion  of  this  court  above  referred  to. 

In  our  judgment,  the  correctness  of  that  decision,  upon  princi- 
ple, is  not  shaken  by  the  reasoning  of  Mr.  Justice  Story,  in  the 
case  in  II  Pet.  The  weight  of  authority,  too,  upon  the  precise 
question,  is  on  the  side  of  the  decision  of  this  court.  For,  let  it 
be  borne  in  mind,  that  the  question  is,  whether  in  sl  marine  policy, 
which  does  not  contain  a  clause  against  barratry y  negligence  will  ex- 
cuse the  insurers ;  and  there  is  not  a  single  decision  upon  such  a 
policy,  except  the  one  in  II  Pet.,  and  one  by  the  same  judge  on 
the  circuit,  reported  in  September  No.,  1842,  Law  Reporter,  200, 
where  it  has  been  held  that  negligence  did  not  excuse.  It  is  de- 
sirable that  the  decisions  of  the  Supreme  Court  of  the  United 
States,  and  those  of  the  state  courts,  should  harmonize  upon  ques- 
tions of  this  sort.  But  it  is  quite  as  desirable,  that  rules  of  law 
157]  should  be  established  ^which  will  stand  the  severest  scru- 
tiny of  enlightened  reason,  and  the  test  of  experience,  and  we  are 
constrained  to  say,  highly  as  we  appreciate  the  character  of  the 
judge,  who  delivered  the  opinion  of  the  court  in  the  case  in  11 
Pet.,  for  legal  learning  and  sound  judgment,  that  we  do  not  think 
the  rule  there  laid  down  will  stand  either  of  these  tests.  There* 
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fore,  we  are  dispoeed  to  request  the  Supreme  Ooart  of  the  United 
States  to  reconsider  tJieir  opinion,  rather  than  ask  this  court  to 
recede  from  a  rale,  as  we  conceive,  correct  in  principle,  and  most 
salutary  in  its  operation,  by  mere  force  of  a  superior  tribunal. 

The  doctrine  that  a  loss,  the  proximate  cause  of  which  was  a  peril 
insured  against,  though  remotely  occasioned  by  the  negligence  of 
the  master  and  mariners,  is  covered  by  the  policy,  is  of  recent 
origin  in  England,  and  expressly  on  the  ground  that  barratry  was 
insured  against.  Liability  for  a  loss  by  the  barratry  of  the  master 
and  mariners  was,  so  to  speak,  father  to  liability  for  loss  remotely 
occasioned  by  the  negligence  of  the  master  and  mariners. 

Now  the  gist  of  barratry  is  the  willful  misconduct  of  the  master 
and  mariners.  The  owner  of  the  vessel  has  exorcised  his  best  judg- 
ment in  the  selection  of  a  master  and  crew.  He  has  complied  with 
his  implied  warranty  in  this  respect,  but  he  can  not  penetrate  the 
secrets  of  the  heart;  he  has  no  spear  of  Ithuriel  with  which  to  try 
them;  he  can  not  measure  their  strength  to  resist  temptation; 
their  fidelity  may  be  seduced.  After  he  has  done  all  that  he  can 
do,  there  is  a  risk  that  his  servants  may  prove  dishonest.  This  risk 
be  insures  against.  So  the  master  and  mariners,  selected  in  like 
manner  by  the  owner  of  the  vessel,  may  sometimes  prove  negligent 
or  unskillful,  and  from  such  negligence  or  want  of  skill,  loss  may 
result.  True,  the  owner  impliedly  warrants  that  a  careful  and 
skillful  master  and  mariners  shall  be  placed  in  charge  of  his  vessel ; 
but, after  all,  they  may  not  prove  so;  there  is  risk  in  this  respect 
also;  and  if)  as  in  the  case  of  barratry,  the  policy  expressed  that 
it  should  be  borne  by  the  insurer,  there  would  be  no  cause  to  com- 
plain. But  to  impose  this  risk  when  not  *expresi$ed,  upon  [158 
the  insurer,  seems  to  us  strange  and  unjust,  and  the  reason  given 
for  it  in  the  English  decisions,  because  barratry  is  eocpressly  insured 
againstj  strikes  us  as  somewhat  absurd.  Bat  if  negligence  does  not 
excuse  the  underwriter,  w?u>se  negligence  f  As  in  case  of  barratry 
it  is  the  acts  of  the  master  and  mariners  that  are  insured  against, 
BO  in  case  of  negligence,  we  affirm  from  analogy,  as  well  as  upon 
principle  and  authority,  it  is  the  negligence  of  the  ma^«r  and  mari- 
ners, not  the  negligence  of  the  insured. 

Judge  Story,  in  the  case  reported  in  September  No.  for  1842  of 
Law  Beporter,  203,  says,  ^'  The  owner  can,  in  most  cases,  be  in  no 
better  oondition  to  guard  himself  against  a  loss  by  the  negligence 
of  his  agents,  than  he  is  to  guard  himself  against  a  loss  by  accident 
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or  irresistible  force.  He  does  not  warrant  the  fidelity  of  his  agents, 
but  merely  their  capacity  and  ability/'  The  import  of  this  lan- 
guage can  not  bo  mistaken.  A  man  shoald  no  more  be  permitted 
to  insure  against  the  effects  of  his  own  willful  misconduct,  than 
against  that  which  will  be  imputed  to  moro  negligence. 

A  contrary  doctrine  strikes  away,  at  once,  all  distinction  between 
the  skillful  and  unskillful,  the  careful  and  the  rash ;  breaks  down 
all  ihcentives  to  good  conduct,  and  leads  to  endless  frauds. 

An  individual  commanding  his  own  boat  (and  it  often  happens, 
on  our  rivers,  that  the  same  individual  is  commander  and  owner), 
gets  her  insured  at  a  high  valuation,  and  upon  long  time,  and  just 
(before  the  policy  expires,  when  the  boat  is  worn  out  and  worthless, 
«iommit8  some  act  of  negligence,  purposely,  perhaps,  by  which  she 
is  lost,  and  thus  pockets  the  insurance. 

Isaac  Perrin,  the  plaintiff's  intestate,  was  the  owner  of  three* 
eighths  of  the  Moselle.  The  policy  upon  which  this  suit  is  brought, 
was  upon  a  portion  of  his  interest.  He  was  on  board,  and  in  com- 
mand at  the  time  of  the  disaster,  and,  as  the  defendants  claim,  it 
was  through  his  gross  negligence  or  want  of  skill  and  prudence, 
that  the  loss  occurod.  He  it  was  that  told  his  friends  he  had  raced 
with  the  Ben  Franklin  coming  up,  and  had  been  beaten,  because 
159]  his  boilers  were  filled  with  ^Mississippi  mud.  That  his 
boilers  had  been  cleaned,  and  he  intended  to  beat  the  Franklin  or 
blow  his  boat  out  of  the  water.  His  boat  was  his  continual  boast. 
In  the  language  of  a  number  of  the  witnesses,  '<  he  seemed  in&t- 
uated  in  reference  to  it."  He  had  had  a  convivial  meeting  of  his 
friends  on  board,  immediately  preceding  his  departure  from  the 
wharf,  on  the  voyage  so  speedily  and  fatally  terminated.  Ho  had 
told  those  friends,  and  others,  through  the  city,  to  look  out  during 
the  aflernoon,  and  they  would  see  a  boat  go  by  the  city  as  boat 
had  never  gone.  These  and  many  other  acts  and  declarations, 
evincing  the  extreme  of  rashness  and  folly,  immediately  preceded 
the  explosion. 

If  there  be  any  case  on  a  marine  policy  where  it  has  been  held 
that  the  insurers  were  liable,  though  the  loss  was  occasioned  by 
the  negligence  of  the  insured,  we  have  failed  to  find  it  We  aflirm 
there  is  no  such  decision. 

It  is  said  that  loss  is  to  be  attribpted  to  the  proximate  cause, 
and  not  to  the  remote  cause.  In  all  the  cases  the  negligence  was 
the  remote  oaoso,  but  the  proximate  cause  was  a  peril  insured 
136 


Digitized  by  VjOOQ IC 


DBCEMBBR  TERM,  1842.  160 

Adm'rs  of  Perrin  «.  Protection  Insurance  Go. 

against.  Now  we  iuBist,  in  the  present  case,  that  the  negligenoo 
or  rashness  was  not  remotely  the  caase  of  the  loss,  but  actually 
concurred  as  an  efficient  agent,  with  other  agents,  eo  instantly 
when  the  explosion  took  place ;  and  that,  therefore,  this  ca^e  is 
not  within  the  rule. 

We  also  submit,  whether,  if  the  rule  of  the  Supreme  Court  of 
the  United  States  is  to  prevail,  the  insurers  are  to  be  held  liablo 
for  every  degree  of  negligence ;  for  instance,  gross  negligence. 

If  this  court  should  be  induced  to  overrule  their  former  decis- 
ions,  and  adopt  the  rule  of  the  Supreme  Court  of  the  United  States, 
still  we  insist  for  reasons  which,  we  trust,  have  been  made  suffi- 
ciently apparent,  that  the  rule  is  not  applicable  to  this  case.  But 
we  sincerely  hope  the  rule  of  the  Supreme  Court  will  not  prevail 
here.  Upon  the  broad  ground  of  public  policy  it  ought  not  to 
prevail.  It  is  not  adapted  to  the  spirit  and  character  of  our  peo- 
ple, especially  that  portion  of  them  engaged  in  the  navigation  of 
our  western  and  southern  rivers.  *There  is  a  degree  of  en-  [160 
terprise  and  fearlessness  about  these  people  that  can  not  be  kept 
in  proper  chock  by  the  fear  of  personal  danger,  or  out  of  regard 
for  the  safety  and  lives  of  others.  Leave  the  pecuniary  risks  in- 
'Cident  to  the  carelessness,  or  recklessness,  or  want  of  skill  of  these 
men,  to  be  borne  by  the  owners  of  vessels,  and  they  will  exercise 
greater  care  and  understanding  in  the  selection  of  agents,  and  the 
standard  of  attainment  will  be  elevated.  Lay  these  risks  upon 
the  insurers,  and  the  spirit,  if  not  the  language,  will  be :  go  ahead; 
the  insurance  company  takes  the  responsibility  I  We  fear  the  effect 
of  such  a  rule. 

Charles  Fox,  for  plaintiff,  argued  against  the  motion  : 

The  plaintiffs  insist  an  explosion  may  take  place  without  fault 
on  the  part  of  the  officers.  But  they  also  insist  that  mere  negli- 
gence, on  the  part  of  the  plaintiffs,  or  their  officers  and  men,  does 
not  discharge  the  insurer.  If  the  direct  occasion  of  the  loss  is  one 
of  the  risks  insured  against,  as  fire,  a  peril  of  the  river,  etc.,  it 
matters  not  what  may  be  the  remote  cause,  whether  it  be  negli- 
gence, the  want  of  foresight,  or  anything  else  not  amounting  to 
absolute  fraud,  the  insurer  is  liable. 

If,  therefore,  mere  negligence  is  not  sufficient  to  discharge  the 
underwriter,  it  is  clearly  immaterial  to  inquire  as  to  what  amounts 
to  prima  facie^  and  what  to  oouciusive  evidence  of  the  fact  of  neg- 
ligence.    I  olaim  that  in  no  case  can  tbo  insorer  discharge  him- 
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self  from  reBponsibility  by  showing  that  negligoaoe  was  the  re- 
mote cause  of  the  loss ;  and,  if  this  is  a  legal  proposition,  then 
there  is  no  doabt  of  the  correctness  of  the  charge  of  the  coart. 

By  a  series  of  decisions,  made  in  the  Supreme  Court  of  the 
United  States  since  this  question  was  firsl  agitated  in  that  court, 
H  is  now  well  established  that,  *'  in  marine  policies,  whether  con- 
taining the  risk  of  barratry  or  not,  a  loss,  whose  proximate  cause 
was  a  peril  insured  against,  is  within  the  protection  of  the  pol- 
461]  icy ;  notwithstanding  it  might  have  been  occasioned^  Remotely ^ 
hjf  the  negligence  of  the  master  and  mariners,'*     11  Pet.  224. 

The  cases  which  had,  before  this  last  decision,  been  considered 
as  establishing  this  doctrine  in  the  Supreme  Court,  will  be  found 
in  3  Pet.  222,  and  10  Pet.  507. 

The  case  in  11  Pet.  224,  is  directly  in  point.  It  was  the  loss  of 
a  steamboat  by  explosion,  caused  by  the  carelessness  of  the  offi- 
cers and  crew,  in  setting  fire  to  the  gunpowder  aboard  the  vessel. 
The  court  decided  negligence  to  be  no  excuse  to  the  underwriter* 
Judge  Story,  in  delivering  the  opinion  of  the  court,  has  examined 
all  the  cases  on  the  subject,  and  has  made  a  masterly  argument, 
which  leaves  nothing  to  be  said  on  the  subject.  The  doctrine  has 
been  again  asserted  by  the  judge,  in  Hall  v,  Washington  Insur- 
ance Company,  September  No.  Law  Heporter,  1842,  p.  201 ;  so  that, 
so  tar  as  the  decisions  of  the  Supremo  Court  of  the  United  Statea 
are  concerned,  this  question  is  finally  settled. 

I  am  aware  this  court  has  held  a  ditferent  doctrine,  in  several 
cases,  after  full  argument  in  bank.  But,  I  think,  since  the  decis- 
ion in  11  Pet.,  I  am  not  asking  too  much  of  this  court,  when  I 
urge  them  to  reconsider  their  own  decisions  on  this  subject.  In 
questions  of  commercial  and  insurance  law,  it  is  very  desirable 
that  the  decisions  of  our  courts  should  be  uniform ;  and  the  decis- 
ions of  the  Supreme  Court  of  the  United  States,  when  made 
ought,  in  such  questions,  to  be  held  binding  on  the  state  courts. 
It  IS  not  likely  that,  on  such  questions,  with  the  assistance  of  the 
ablest  lawyers  in  the  Union,  the  opinion  of  that  court  would  be 
far  from  right.  But  the  advantage  of  a  uniform  rule,  on  these 
questions,  is  as  important  as  that  the  decision  itself  should  be 
right. 

I  take  it  for  granted,  from  expressions  made  use  of  by  this 
court,  in  several  cases,  that  it  is  desirous  of  foUow'ng  the  decisions 
of  the  Supreme  Court  of  the  Union  in  questions  of  this  kind.  In 
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reviewing  the  dectsioDs  of  our  own  conrt,  we  find  that,  In  the 
case  of  Lodwtck  9.  Ohio  iDsuranoe  Company,  5  Ohio,  436,  on 
the  circuit,  the  jadges  held  that  the  negligence  *woald  not  [IGS* 
discharge  the  underwriter;  bat,  in  ooart  in  bank,  the  coart  de- 
cided otherwise. 

In  7  Ohio,  25,  it  was  supposed  by  Judge  Grimke,  that  the  Su- 
preme Court,  in  10  Pet.  508,  did  not  intend  to  decide  this  quos* 
tion ;  that  the  remarks  made  on  the  subject,  in  that  case,  were 
extrajudicial ;  and  yet  we  find,  in  11  Pet,,  the  court  does  consider 
that  the  very  question  had  been  decided  in  10  Pet.,  and  that  a 
more  futl  examination  had  confirmed  them  in  the  opinion  then 
expressed. 

It  appears  to  me  that  the  judges,  who  have  held  that  the  negli- 
gence of  the  officers  and  men,  employed  on  board  an  insured 
vessel,  releases  or  discharges  the  underwriter,  have  not  sufficiently^ 
distinguished  between  the  implied  warranties  which  attach  to, 
and  form  parts  of  the  policy  and  cases  of  mere  neglect. 

It  is  well  settled  that  there  are  implied  warranties  in  every 
case  of  insurance ;  and  that  if  these,  or  any  of  them,  are  not  com- 
plied with,  the  policy  is  void;  such,  for  instance,  that  the  vessef 
is  seaworthy.    1  Phil,  on  Ins.  249,  309. 

This  warranty  of  seaworthiness  requires  the  vessel  to  bo- 
staunch,  and  of  sound  materials;  well  provided  with  men  and 
provisions;  captain  and  officers  of  the  usual  skill,  ilnd  general 
good  character.  Where  it  is  customary  to  take  a  pilot  on  boards 
the  vessel  is  not  seaworthy  without  one,  if  to  be  obtained.  1 
Phil.  308-316. 

I  admit  that,  if  any  of  these  implied  warranties  are  not  com*' 
plied  with,  the  insurers  are  not  liable,  because  the  contract  is  not 
complete,  and  the  risk  never  attaches.  But  it  is  equally  clear, 
that  if  the  vessel  is  seaworthy,  at  the  commencement  of  the  voy- 
age, this  implied  warranty  is  complied  with.  But  I  will  not 
fatigue  the  court  by  arguing  this  question,  as  I  am  aware  that  lh& 
attention  of  the  court  has  been  heretofore  often  called  to  it.  I 
rely  upon  the  decisions  of  the  Supreme  Court  of  the  United 
States,  as  having  settled  the  law  in  the  cases  referred  to;  and,, 
secondly,  upon  the  necessity  of  having  a  uniform  rule  on  this 
subject,  as  sufficient  inducements  for  this  court  to  review  its 
former  deoisions,  and  conform  to  the  decisions  ^f  the  fed-  [IGt* 
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eral  courts,  even  if  they  contiDue  to  donbt  the  correctoess  of  the 
latter  decisions. 

But  I  am  not  willing  to  admit  that  this  loss  was  occasioned  by 
negligence ;  on  the  contrary,  I  insist  that  no  negligence  was  shown 
at  the  trial. 

It  will  be  remembered  that,  in  all  cases,  when  negligence  is  scl' 
np  as  a  discharge  of  the  underwriter^  the  fact  of  negligence  must 
be  clearly  proved.     It  is  not  to  be  left  doubtful,  but  must  be  as 
fully  established  as  the  plaintiff's  cause  of  action.    2  Phil.  Ins. 
759,  760. 

So,  if  the  defendants  insist  that  the  vessel  became  unseaworthy 
at  a  certain  period,  it  is  a  fact  to  be  proved  by  the  insurer,  because 
the  law  presumes  a  continued  seaworthiness.  So,  if  deviation  is 
alleged,  it  must  be  proved.     lb. ;  4  Biason,  440. 

If  we  refer  to  the  evidence,  I  insist  there  is  no  evidence  of  neg- 
ligence or  carelessness.  It  is  not  pretended  there  was  any  other 
evidence  or  negligence  than  a  desire,  on  the  part  of  the  captain, 
to  make  a  quick  trip,  and  what  might  be  imagined  or  interred 
from  the  fact  of  explosion ;  whether  this  was  occasioned  by  keep- 
ing the  steam  too  high,  by  the  want  of  water,  collapsing  of  the  flue, 
defects  in  the  machinery  undiscovered,  was  a  matter  of  great 
doubt  and  uncertainty  among  the  witnesses ;  and  the  most  learned 
men,  those  most  scientific,  appeared  to  differ  most  in  their  views 
of  the  cause  of  the  disaster. 

The  fact  is,  the  powers  of  steam  are  not  yet  fully  developed.  The 
accidents,  continually  occurring,  seem  to  baffle  the  calculations  of 
the  most  skillful ;  and  while  this  is  the  case,  surely  the  steamboat 
owner  is  not  to  be  charged  with  negligence,  merely  because  no 
one  can  account  for  the  accident 

All  that  is  required,  on  the  part  of  the  owners,  is  that  they  shall 
employ  men  having  the  skill  usually  expected  of  men  in  that  par- 
ticular business  in  which  they  are  employed.     4  Mason,  440. 

It  is  also  claimed  that  a  loss,  by  the  explosion  of  the  boilers 
from  an  internal  cause,  is  not  a  loss  within  the  terms  of  the  policy. 
164]  *I  should  as  soon  think  of  saying  a  loss  occasioned  by  the 
wind  was  not  a  peril  of  the  sea,  when  applied  to  a  sea  vessel  pro- 
pelled by  wind.  But  let  us  look  at  the  risks  insured  against. 
These  are  the  risks  of  the  river,  fire,  pirates,  etc.,  and  all  other 
perils,  losses,  and  misfortunes,  which  shall  come  to  the  damage  of 
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the  steamboat,  accordiDg  to  the  trae  intent  and  meaning  of  the 
policy  (except  losses  in  money,  notes,  and  evidences  of  debt). 

In  constraing  this  policy  it  must  be  kept  in  mind  that  the  sub- 
ject insured  is  a  steamboat,  and  that  the  risk  of  navigating  a 
steamboat  on  the  Ohio  river  is  intended  to  be  insured  against. 
One  of  the  risks  of  the  river  is  the  running  against  snags,  or 
against  rocks,  or  running  aground.  Another  is,  of  being  injured 
by  collision.  Neither  of  these  particular  risks  is  especially  named 
in  the  policy,  but  it  is  known  they  are  all  risks  that  every  steam- 
boat has  to  run  in  the  ordinary  course  of  navigation,  and  there- 
fore are  called  perils  of  the  river.  So  of  a  vessel  propelled  by 
wind. 

We  are  not  to  expect  that  every  engineer  has  a  perfect  philoso- 
phical knowledge  of  all  properties  and  powers  of  steam.  We 
are  bound  to  have  such  engineers  and  officers  as  are  usually  em- 
ployed in  the  particular  trades,  not  the  very  best  engineers  that 
can  be  found  in  the  world.  '^  If  it  were  the  usage  to  employ  mas- 
ters not  skilled  in  navigation,  a  vessel  would  be  seaworthy  with 
only  such  a  one."     1  Phil.  Ins.  312,  and  causes  cited. 

Now,  in  this  case  it  was  proved  our  engineers,  officers,  and  men 
were  all  good,  and  no  particular  act  of  negligence  was  proved, 
and,  of  course,  the  defense  of  negligence  was  not  made  out. 

If  a  sailing  vessel  has'  too  much  sail  set,  a  gust  of  wind,  may 
throw  her  on  her  beam  ends,  and  occasion  the  loss  of  the  vessel. 
This  loss  is  not  specified  in  the  policy,  but  it  is  deemed  a  peril  of 
the  sea,  and  covered  by  the  policy. 

A  vessel  propelled  by  steam  has  to  make  use  of  boilers  and  firo 
in  order  to  generate  the  steam.  One  of  the  risks  attending  the  gen- 
erating of  steam  in  boilers  is  the  bursting  of  the  *boilers,  [165 
caused  by  a  collapsing  of  the  flue,  or,  if  you  pleasq,  by  so  increas- 
ing the  heat  as  to  create  an  expansive  force  or  pressure  of  the. 
steam  greater  than  the  boilers  will  bear.  Is  not  this  bursting  one 
of  the  perils  attending  the  navigation  of  the  river? 

"  The  general  rule  is,  tbat  the  insurer  charges  himself  with 
all  tbe  maritime  perils  that  the  thing  insured  can  meet  with  on  the 
voyage." 

"  The  policy  sweeps,  within  its  inclosure,  every  peril  incident 
to  the  voyage,  however  strange  or  unozpeoted,  unless  there  be  a 
special  exception." 

Tbe  perils  enumerated  in  the  common  policy  are  sufficiently^ 
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DOmpreheDBive  to  embraoo  every  species  of  risk  to  which  ships 
and  goods  are  exposed  from  the  perils  of  the  sea,  and  aU  other 
causes  incident  to  maritime  adventures,    3  Kent's  Com.  291. 

**  Under  the  perils  of  the  sea,  which  constitute  a  part  of  the 
risks  in  almost  every  marine  policy,  are  comprehended  those  of 
the  winds,  waves,  lightning,  rocks,  shoals,  running  foul  of  other 
vessels,  and,  in  general^  all  causes  of  loss  and  damage  to  the  property 
insured,  arising  from  the  elements,  and  inevitable  accidents,  other 
than  those  of  captures."     2  Phil.  Ins.  635. 

Under  the  term,  perils  of  the  river,  therefore,  I  insist,  a  loss  by 
the  explosion  of  the  boilers  must  be  included.  The  boat  is  ex- 
pected to  be  propelled  by  steam,  and  one  of  the  risks  of  using 
steam  is  explosion.  In  the  language  of  Lord  Mansfield,  .<*  the 
means  must  be  taken  to  be  insured,  as  well  as  the  end."  1  Bur. 
348. 

Again,  the  clause  by  which  the  owner  is  insured  against — ^''all 
other  losses  and  misfortunes  which  should  come  to  the  damage  of 
said  steamboat" — covers  the  loss  by  explosion. 

Now,  it  is  admitted  that  the  whole  instrument  must  be  taken 
together  in  giving  it  an  interpretation.  This  clause  means  some- 
thing, and,  it  is  said,  "may  have  the  effect  of  extending  reasonable 
indemnity  to  many  cases  not  distinctly  covered  by  the  special 
words;  they  are  entitled  to  be  considered  as  material  and  opera- 
166]  tive  words,  and  to  have  their  duo  effect  assigned  *to  them 
in  the  construction  of  this  instrument,  and  which  will  be  done  by 
allowing  them  to  comprehend  and  cover  other  cases  of  marine 
damage,  of  the  like  kind,  with  those  specially  enumerated,  and 
occasioned  by  similar  causes."     2  Phil.  Ins.  688;  5  M.  &  S.  461. 

This  clause,  then,  may  be  said  to  cover  other  losses  not  enu- 
merated in  the  policy,  provided  they  are  occasioned  by  the  perils 
incident  to  the  business.  We  must  take  a  common-sense  view  of 
the  question  in  this,  as  in  all  other  cases,  and  not  be  seeking  after 
technical  excuses.  As  the  ingenuity  ot  man  is  continually  con- 
triving new  means  of  effecting  the  same  object,  whether  it  is  in 
propelling  boats,  or  performing  any  other  useful  act,  we  must  con- 
sider these  new  means  of  obtaining  the  same  object,  as  embraced 
in  every  contract  made,  in  which  their  use  is  fairly  expected. 

And  such  has  been  the  decisions  and  practice  of  the  courts. 
Thus,  we  find,  in  EUery  v.  New  England  Insurance  Company.  8 
Pick.  14,  where  a  ship  had  been  hauled  out  on  a  marine  railway 
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to  be  repaired,  and,  while  being  hanled,  fell  oyer  on  her  side.  It 
was  held,  that  althongh  his  mode  of  repairing  was  of  modeni 
origin — ^indeed,  had  been  introduced  after  the  policy  had  beett 
signed — ^jot,  as  the  railway  had  been  tested  again  and  again,  was 
in  common  nse  when  the  ship  was  placed  upon  it,  the  ooarC  de- 
cided that  the  loss  came  within  the  description  of  '*  all  other 
losses,"  and  that  the  parties  might  reasonably  be  supposed  to 
contemplate,  that  the  most  approved  means  should  be  employed 
in  repairing,  as  well  as  in  the  management  of  the  ship  ;  and  that, 
as  the  ship  was  within  the  protection  of  the  policy  when  repair* 
ing,  "the  means  must  be  taken  to  be  insured  as  well  as  the  end.*' 

But,  in  the  present  case,  I  suppose,  as,  in  the  case  in  11  Pet.  224, 
the  explosion  was  caused  by  fire,  the  latter  was  the  proximate 
cause  of  the  loss,  and  the  policy,  therefore,  covers  this  loss  by  the 
express  terms  of  the  policy. 

Since  the  foregoing  was  written,  I  have  seen  the  argument 
of  the  defendants'  counsel,  and  have  nothing  to  add  to  what  I 
have  already  said  on  the  subject  before  discussed.  But,  on 
*tbe  argument  of  the  defendants'  counsel,  as  to  the  refusal  [167 
of  the  court  to  permit  the  question,  as  to  the  opinion  of  the  wit- 
ness, to  be  propounded,  I  have  a  few  remarks  to  make. 

The  defendants'  counsel,  in  attempting  to  sustain  the  right  to 
ask  the  question  propounded,  place  it  on  the  ground  that  it  is  a 
question  of  science  or  skill,  and  that,  therefore,  persons  of  science 
and  skill  may  answer  by  giving  an  opinion*  I  do  not  so  consider 
this  matter.  In  the  first  place,  when  the  opinion  of  a  man  ta 
asked,  instead  of  facts,  that  opinion  is  received  upon  the  supposi- 
tion that  there  is  a  difficulty  in  making  a  full  explanation  of  the 
particular  facts  to  the  jury,  because  they  are  so  connected  with 
the  particular  science  as  not  to  be  easily  understood,  except  by- 
persons  learned  in  the  science,  and  hence  opinion  is  substituted 
for  facts.  "The  rule  is  confined  to  cases  in  which,  from  the  very 
nature  of  the  subject,  facts  disconnected  from  such  opinions  can 
not  be  so  presented  to  a  jury  as  to  enable  them  to  pass  upoa 
the  question  with  the  requisite  knowledge  and  judgment."  7 
Wend.  78. 

But  it  must  be  recollected,  also,  that  persons  of  science,  eto., 
who  give  their  opinion,  arc  bound  to  disclose  the  facts  upon 
which  they  are  based ;  and  even  a  physician,  although  upon  fiiota 
testified  to  by  others,  may  give  an  opinion  that  the  wound,  eto.« 
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was  capable  of  prodacing  death,  yet  he  can  not  be  asked  for  his 
opinion  of  the  whole  case,  or  whether  the  accused  was  the  cause 
of  the  crime,  etc. 

So  the  opinions  of  witnesses  as  to  the  improbability  of  a  blow 
having  been  given  from  which  death  ensued,  judging  from  the  rel- 
ative positions  of  tbo  parties,  as  stated  by  witnesses,  are  not  ad- 
missible.    19  Wend.  569. 

If  we  look  at  the  question  propounded,  we  shall  see  that  the 
whole  object  of  it  is  to  ascertain  the  opinion  of  the  witness 
whether  there  was  negligence  in  the  management  of  the  boat. 
This  is  the  naked  question,  when  stripped  of  the  artful  manner  of 
propounding  it.  Let  us  put  the  question  directly  to  the  witness, 
and  it  will  be  in  these  words :  Do  you  think  this  loss  would  have 
taken  place  if  the  managers  of  the  boat  had  not  been  guilty  of 
168]  negligence?  Suppose  the  answer  to  be  no;  *then  the  ques- 
tion would  be  asked,  why  do  you  come  to  that  conclusion?  And 
the  answer  would  be,  in  the  language  of  the  interrogator}-,  be 
cause  if  the  machinery  and  boilers  be  of  good  material,  properly 
constructed,  and  in  good  order,  and  managed  with  skill  and  care, 
an  explosion  can  not  take  place.  So  that  every  one  must  perceive 
that  it  is  really  asking  the  opinion  of  a  witness  as  to  the  whole 
case.  There  is  not  a  case  to  be  found  giving  countenance  to  such 
an  interrogatory.  Its  object  is  to  induce  the  jury  to  adopt  the 
conclusions  of  witnesses,  instead  of  their  own,  and  there  was  not 
a  man  on  the  jury  who  could  have  answered  the  question  as  well 
as  a  scientific  man.  There  is  no  case  where  an  insurance  office 
might  not  avoid  paying  a  loss,  if  negligence  was  to  be  proven  by 
such  sort  of  testimony.  There  is  no  loss  happens,  probably,  with- 
out some  fault,  negligence,  or  risk  run.  A  boat,  by  laying  by  all 
night,  might  avoid  running  against  a  snag,  which  could  be  seea 
in  the  day-time,  although  not  at  night.  A  boat  is  run  aground, 
and  yet,  if  the  pilot  had  taken  the  precise  place,  where  the  water 
was  deepest,  he  would  not  have  grounded,  and  it  was  carelessness 
in  him  not  to  have  taken  that  particular  spot.  A  steward  or 
servant  has  lefb  a  candle  burning,  and  it  has  by  some  means  uet 
the  boat  on  fire.  The  office  says  this  was  a  careless  act,  and  wo 
are  not  bound,  because  if  the  boat  was  sound,  managed  with  skill 
and  care^  the  fire  could  not  have  taken  place.  So  an  engineer  ac- 
cidentally falls  asleep,  and  by  some  moans  the  supply-pump  geta 
oat  of  order,  and  no  water  is  forced  into  the  boilers,  in  conse- 
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quoDce  of  which  the  stoacn  gets  highly  heated  and  the  boilers 
barst  The  office  say  there  woald  have  been  no  loss  if  the  en- 
gineer had  not  fallen  asleep,  and  it  was  a  careless  act  in  him  to 
do  so.  Now,  it  is  admitted  in  the  defendant's  argument  that  the 
insured  is  only  bound  to  select  ordinarily  careful  men  to  control 
his  boat;  but,  according  to  this  mode  of  proving  negligence,  he  is 
made  responsible  for  the  very  slightest  degree  of  carelessnoss. 
There  is  no  view  of  the  case  in  which  such  a  question  can  }>e 
tolerated. 

*As  to  the  newly-discovered  evidence,  I  have  not  seen  [169 
any.  The  affidavits  made  at  the  trial,  by  Mr.  Robbins  and  Mr. 
Fomeroy,  only  shpwed  that,  by  proper  diligence  the  defendants 
could  have  accumulated  more  testimony;  but  that  is  no  ground 
for  a  new  trial.  I  have  not  taken  the  trouble  to  examine  the  dep- 
ositions, because  I  suppose  the  defendants  had  no  authority  to 
take  such  testimony,  unless  by  consent ;  and  also  because  I  sup- 
pose it  is  merely  cumulative  testimony. 

On  the  whole  case,  I  think  it  was  evident  to  the  court  that  the 
plaintiff  ought  to  recover.  There  was  no  act  of  negligence  shown ; 
that  the  captain  was  proud  of  his  boat;  that  he  made  foolish  brags 
of  what  he  could  do  with  her,  and  really  believed  he  had  the  best 
boat,  and  the  fastest  boat,  on  the  river,  I  am  willing  to  admit;  but 
that  he,  or  his  engineers,  were  guilty  of  negligence,  I  deny.  The 
defense  of  negligence,  then,  has  not  been  proved.  To  say  the 
most  of  the  defense,  it  has  left  it  doubtful  whether  there  was  neg- 
ligence or  not;  but  that  [s  not  sufficient,  and  therefore  the  plaint^ 
iff  ought  to  have  judgment 

Lane,  C.  J.  The  newly-discovered  evidence  is  cumulative  only* 
At  the  trial  it  was  shown  that  preparations  were  made,  before 
stai'ting,  to  overtake  another  boat;  that  fires  were  kept  burning 
with  great  fierceness ;  and  that  the  boilers  had  become  very  hot ;. 
that  the  escape  of  steam  was  attended  with  a  peculiar  shrill  noise, 
denoting  great  pressure,  and  'so  loud  as  to  awaken  notice  and 
alarm.  The  new  evidence  is  the  testimony  of  a  witness  whQ,  go- 
ing on  board,  wap  terrified  by  the  violence  of  the  fires,  the  inten- 
sity of  the  heat,  and  the  glimmer  from  the  ascent  of  heated  air, 
"which  seemed  to  make  the  boilers  creep  and  move  in  their  beds,'' 
and  goes  little  further  than  to  furnish  additional  evidence  of  facts, 
already  before  the  jury. 

VOL.  XI— 10  14(^ 


Digitized  by  VjOOQ IC 


170  SUPREME  COURT  OF  OHIO. 

Adm'rs  of  Perrin  v.  Protection  Insurance  Co. 

That  a  loss  arisiDg  from  an  explosion  of  the  boiler  is  covered  by 
the  policy,  seems  plain  to  us,  when  we  consider  the  subject  in- 
sured,  and  the  nature  of  the  risks  to  which  it  is  of  necessity  ex- 
posed. The  insurance  was  on  a  steamboat.  The  policy  is  in  the 
170]  form  which  has  long  been  in  use  for  marine  ^risks,  and  the 
words  which  describe  the  perils  are  large  enough  to  embrace  all 
such  as  arise  in  the  ordinary  use  of  the  thing  insured.  A  policy 
on  ships  covers  losses  arising  from  accidents  to  the  power  which 
moves  them,  and  it  must  bo  presumed  that  the  parties  contem- 
plated the  same  protection  to  a  steamboat,  when  the  loss  occurs  to 
her  motive  agencies/ 

The  other  causes  for  which  the  new  trial  is  asked  depend  upon 
the  right  of  the  defendant  to  use  the  negligence  of  those  manag- 
ing the  boat  as  a  defense  against  this  liability. 

This  point  first  came  before  this  court  in  1832.  Lodwick  v,  Ken- 
nedy, 5  Ohio,  433.  The  business  of  insurance  at  that  time  was 
new  in  the  western  waters,  and  had  rarely  been  the  subject  of  in- 
vestigation in  our  tribunals.  The  court,  of  which  I  was  then  a 
member,  found  the  rule  exonerating  insurers  from  losses  arising 
from  the  negligence  of  master  and  mariners,  established  in  New 
York.  Goix  t?.  Law,  1  Johns.  346  ;  Vos  and  Graves  r.  The  United 
Slates  Insurance  Co.,  2  Johns.  187 ;  Grim  v.  Phoenix  Insurance  Co., 
13  Johns.  467  j  and  countenanced  by  such  English  authorities  as 
were  within  oar  reach,  and  in  entire  correspondence  with  that 
general  principle,  which  makes  the  act  of  the  servant  the  act  of 
the  master. 

In  these  earlier  cases  no  distinction  seems  to  have  been  taken 
vbctwcen  losses  which  arise  from  the  want  of  capacity  and  skill,  and 
those  which  are  the  results  of  mere  carelessness.  The  former  class 
.are  n^ver  covered  by  the  policy.  But  there  has  been,  through 
the  recent  jurisprudence,  especially  through  a  series  of  cases  de- 
cided since  that,  in  5  Ohio,  a  modification  of  the  rule,  and  a  dis- 
position to  extend  the  responsibility  of  the  insurer  to  the  latter 
class  of  risks.  The  English  cases  may  be  found  in  2  Barn,  &  Aid. 
73 ;  5  lb.  171 ;  5  Barn.  &  Ores.  219.  The  same  charge  has  pre- 
vailed in  the  United  States.  It  is  recognized  with  favor  in  Pa- 
tapsco  Insurance  Co.  v.  John  Coulter,  3  Pet.  222;  Columbia  In- 
surance Co.  V.  Lawrence,  10  lb.  517,  and  in  some  circuit  court 
decisions;  and  is  finally  accepted  in  11  Pet.  205,  by  the  Supreme 
Court,  as  avweliNe^tablished  principle  of  the  law  of  insuranoo. 
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*WhiIo  this  doctrine  was  assoming  this  fopm,  and  before  it  [171 
became  an  admitted  principle  of  oar  commercial  jurisprudence, 
it  was  again  before  this  court,  in  Fulton  &,  Foster  v,  Lancaster 
Insurance  Company.  I  entirely  concurred  with  my  brethren  in 
the  opinion  that  no  propriety  was,  at  that  time,  shown  for  chang- 
ing our  position,  as  the  new  rule  had  not  been  then  sanctioned  by 
the  direct  authority  of  any  ultimate  American  court.  This  uncer- 
tainty IS  distinctly  dwelt  upon  by  the  judge  who  reported  that 
case*  The  decision  since  made,  in  11  Fetors,  205,  has  supplied 
a  precedent,  of  the  most  weighty  character,  settling  the  law,  in 
the  federal  courts,  in  a  manner  likely  to  be  followed  in  the  courts 
of  these  states,  where  the  law  merchant  is  best  understood. 

The  present  case  distinctly  lays  before  us  the  propriety  of  noio 
adhering  to  our  former  decision.  This  is  not  a  question  of  local 
law,  springing  from  our  own  fountains  of  jurisprudence  only,  but 
a  general  commercial  principle,  resting  on  broader  foundations, 
which  ought  to  be  uniform  among  all  civilized  nations.  When 
the  law  of  insurance  has,  in  its  fuller  development,  received  an 
important  modification,  in  the  English  and  federal  courts,  and 
which,  probably,  will  be  the  rule  of  the  state  courts,  as  fast  as 
they  act  upon  the  question,  it  may  be  emphatically  asked,  whether 
the  courts  of  Ohio  should  not  conform  to  this  change?  It  would 
be  not  a  little  inconvenient,  as  well  as  odd,  if  our  citizens  should 
receive  one  interpretation  of  the  universal  law  merchant  in  our 
courts,  while  the  stranger  receives  one  diflFerent,  by  appealing  to  a 
difiPerent  tribunal,  which  holds  its  seat  by  our  side. 

If  the  proposed  change  were  wrong  in  itself,  it  ought  not  to  be 
adopted;  but  it  seems  to  commend  itself  to  our  acceptance,  by  its 
intrinsic  propriety.  The  assured  is  bound  to  provide  competent 
capacity  and  skill;  it  is  a  part  of  his  implied  warranty,  and  a  duty 
which  caution  will  enable  him  to  perform ;  but  the  risks  which 
arise  from  the  carelcssnesss  of  his  servants,  which  are  among  the 
prominent  perils  he  encounters,  are  those  from  which  no  prudence 
will  defend  him,and  from  which  he  may  well  ask  protection  from 
the  insurer.  If,  too,  *the  inquiry  be  extended  beyond  the  [172 
proximate  cause  of  loss,  it  will  assume  a  latitude  inconsistent  with 
the  distinct  and  intelligible  rule,  by  which  the  rights  of  the  parties 
should  be  defined.  Were  the  point  now  first  oflFered  to  our  courts, 
after  these  late  discussions,  it  is  hardly  to  be  doubted  that  their 
modification  would  be  received.    And,  since  it  has  been  accepted 

147 


Digitized  by  VjOOQ IC 


173  SUPREME  CX)URT  OF  OHIO. 

Carlisle  v.  Wishart. 

in  this  form  in  these  courts,  to  whose  decisions  we  look  for 
evidence  of  commercial  law,  and  since  we  believe  it  has,  in  &ct, 
become  a  well  settled  doctrine  of  the  law  merchant,  we  feel  it  a 
duty  to  recede  from  the  position  heretofore  taken  in  these  adjudged 
cases*  The  adoption  of  such  a  principle  renders  the  inquiry  sought 
by  defendants  irrelevant,  and  leads  us  to  overrule  the  motion. 
Motion  overruled.    Judgment  for  plaintiff  on  the  verdict 


Geoboe  Carlisle  v.  James  Wishabt. 

Where  a  negotiable  note  has,  before  it  fell  due,  been  transferred  in  considera- 
tion of  a  pre-existing  debt,  the  maker  can  not,  as  against  the  person  re- 
ceiving it,  without  notice,  take  advantage  of  any  equities  between  him- 
self and  the  payee. 

A  pre-existing  debt  is  a  good  consideration  for  tbe  transfer  of  a  negotiable 
note,  and  a  bona  fide  indorsee,  without  notice,  takes  the  note  discharged 
of  prior  equities. 

This  is  a  motion  for  a  new  trial,  from  the  county  of  Belmont. 

The  action  was  assumpsit,  against  the  maker  of  the  promissoiy 
note,  for  $666.66f ,  dated  August  23,  1838,  at  six  months,  payable 
at  the  Franklin  Bank  of  Cincinnati,  to  Joseph  S.  Benham,  or 
order,  and  was  indorsed,  and  transferred  to  the  plaintiff,  by  Ben- 
ham,  before  maturity,  in  payment  of  a  precedent  debt.  The 
plaintiff  received  the  note  in  good  faith,  and  without  notice  of  the 
consideration,  or  of  any  defense  as  against  Benham. 
173]  ^n  the  trial  the  defendant  gave  evidence  of  the  con- 
sideration of  the  note,  and  that  the  same  had  failed,  and  other 
matters,  tending  to  prove  that,  as  against  the  defendant,  Benham 
ought  not  to  recover;  to  which  evidence  the  plaintiff  objected,  but 
the  objection  was  overruled,  and  the  court  charged  the  jury 
that,  inasmuch  as  the  note  had  been  transferred  in  payment  of  a 
pre-eocisting  debt,  the  defendant  could  make  any  defense  that  hej 
might  have  made  in  case  Benham,  the  payee  of  the  note,  had  sued 
the  same. 

The  jury  found  for  the  defendant,  and  the  plaintiff  then  moved 
the  court  for  a  new  trial. 
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Daniel  Feck,  for  plaintiff: 

The  only  question  on  this  motion  is,  whether  a  pre-existing  debt 
is  such  a  consideration  as  will  protect  the  holder  of  a  negotiable 
note,  transferred  before  doe  without  notice  of  any  defense  be- 
tween the  original  or  antecedent  parties  to  the  paper. 

I  consid.er  the  question  arising  in  this  case  of  great  importance, 
and  well  deserving  the  consideration  of  this  court. 

The  books  and  cases  ail  agree  that  paper  of  this  description, 
taken  bona  fide  and  for  a  valuable  consideration,  shall,  in  the  hands 
of  an  innocent  holder,  be  protected.  But  there  has  latterly 
arisen,  in  some  courts,  a  difficulty  as  to  the  true  meaning  of  the 
term  valuable  consideration,  some  holding  it  to  be  anything  which 
would  amount  to  a  good  consideration  for  ordinary  purposes, 
while  others  contend  that  it  moans  a  present  consideration  that  is 
given,  either  in  money  or  goods,  at  the  time  of  the  transfer,  and 
that  a  pre-existing  debt  is  not  such  a  consideration. 

This  court,  in  the  case  of  Riley  &  Van  Amringe  v.  Johnson  et 
al.,  8  Ohio,  526,  held  that  a  consideration  of  that  character  was 
not  sufficient  for  such  a  purpose. 

That  opinion,  and  the  cases  for  and  against  it,  I  propose  to  re- 
view. 

The  opinion  in  the  case  of  Riley  &  Van  Amringe  v.  Johnson  et 
al.,  professedly  rests,  for  authority,  on  the  case  of  *Coddiog-  [174 
ton  et  al.  v.  Bay,  20  Johns.  637,  and  other  cases,  having  that  as 
their  foundation  ;  and,  considering  that  it  was  to  settle  a  point  of 
such  importance  for  the  first  time  in  this  great  state,  it  seems  to 
me  that  it  did  not  receive  a  very  thorough  investigation ;  and,  for 
aught  that  I  can  see,  the  case  may  have  been  mainly,  if  not  alto- 
gether, decided  against  the  plaintiff  on  the  ground  of  fraud  or 
notice  of  the  defense  as  between  the  original  parties  to  the  note. 
It  may  have  been  decided  correctly  without  touching  this  point. 

Ii  seems  to  me  that  the  case  of  Coddington  et  al.  v.  Bay  has 
been  strangely  misunderstood  by  the  Supreme  Court  of  New 
York.  In  the  original  case,  when  decided  by  Chancellor  Kent,  he 
says :  **  That  the  delendants  (the  Coddingtons)  are  not  holders  of 
those  notes  and  securities  ior  a  valuable  consideration.  The  notes 
were  not  negotiated  to  them  in  the  usual  course  of  business  or 
trade,  nor  in  payment  of  any  antecedent  or  existing  debt,  nor  for 
cash  or  property  advanced,  debt  created,  or  responsibility  in- 
curred on  the  strength  of  the  notes."    5  Johns.  Ch.  64. 
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Thifl  case  was,  by  the  Coddingtons,  appealed  to  the  coart  for  the 
correction  of  errors,  and  it  was  npon  such  a  case  that  some  of  tbo 
members  of  that  court  undertook  to  say  that  a  preexisting  debt 
was  not  a  valaable  consideration  for  the  purpose  of  protecting  a 
bona  fide  holder  without  notice,  a  point  not  necessary  to  the  de* 
ciBion  of  the  case,  nor,  in  fact,  in  it  at  all.  The  opinions  then 
delivered  on  that  point  are  mere  dicta,  though,  for  some  time  after- 
terwa^d,  the  Supreme  Court  of  that  state  considered  those 
opinions  as  the  settled  law  of  that  state,  and  held  accordingly. 

The  next  case  which  I  will  notice  is  Rosa  v.  Brotherson,  10 
Wend.  85.  The  note  was  transferred  by  the  payee  to  the  plaint- 
iff, before  maturity,  in  payment  of  a  precedent  debt.  Ah  between 
the  original  parties  the  note  was  of  no  validity.  The  Supreme 
Conrt  decided,  on  the  authority  of  Coddington  et  al.  v.  Bay,  that 
to  protect  such  paper  there  must  be  a  present  consideration  paid, 
175]  and  one  who  takes  such  a  note  for  a  precedent  *debt,  takes 
it  sabjectto  all  the  equities  between  the  original  parties. 

In  the  case  of  Ontario  Bank  v.  Worthington,  12  Wend.  600, 
the  same  doctrine  is  held,  the  same  reasoning  adopted,  upon  the 
same  authority  alone. 

Afterward,  the  same  court,  in  Smith  v.  Van  Loan,  16  Wend. 
659,  take  occasion  to  explain  the  case  of  Rosa  v.  Brotherson,  and, 
by  a  reference  to  the  original  papers,  it  was  found  to  be  of  that 
character  that  the  plaintiff  could  not  have  recovered  without  any 
such  rule. 

The  case  of  Coddington  ot  al.  v.  Bay  has  been  much  weakened, 
if  not  entirely  overruled,  by  some  late  cases  in  the  Supreme  Court 
of  New  York.  The  case  of  Bank  of  Salina  v.  Babcock,  21 
Wend.  499,  was  a  note  indorsed  and  transferred  in  payment  of  an 
old  debt,  the  securities  for  which  wcr9  canceled.  The  court  held 
that  the  cancellation  was  a  sufficient  consideration. 

So,  in  Bank  of  Sandusky  v.  Scoville,  24  Wend.  115,  the  court 
held  that  the  discounting  of  the  note,  and  applying  the  proceeds 
to  the  payment  of  a  pre-existing  debt,  was  a  sufficient  considera- 
tion to  support  such  a  note  in  the  hands  of  an  innocent  holder; 
and  in  the  case  of  Mohawk  Bank  v.  Corey,  1  Hill,  512,  the  court 
overruled  the  defense  that  the  note  was  transferred  for  a  pre-exist- 
ing debt,  because  the  plaintiff  not  only  took  the  note  in  payment, 
but  gave  up  the  old  securities.  It  would  seem  that  the  Supreme 
Court  of  New  York  now  only  hold  the  rule  applicable  to  notes 
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transferred  in  security,  and   not  as  payment.      See  Manhattan 
Co.  V,  Reynolds,  2  Hill,  140. 

It  is  probable  that  if  the  highest  court  in  the  State  of  New  York 
was  now  called  upon  to  decide  this  distinct  proposition,  it  would 
decide  it  in  accordance  with  the  general  decisions  on  that  subject, 
adopted  by  other  courts,  and  not  adhere  to  the  opinion  delivered 
in  the  case  of  Coddington  et  al.  v.  Bay. 

The  Supreme  Court  of  Connecticut,  in  the  case  of  Brush  v. 
Scribner,  11  Conn.  388,  decide  that  a  preexisting  debt  is  a  valna* 
ble  ^consideration,  and  will  protect  an  innocent  holder  of  [176 
such  paper. 

That  suit  was  founded  on  a  note  made  in  New  York,  by  Brush 
and  Cook,  for  9320.50,  payable  to  A.  S.  Scribner,  or  his  order,  and 
was  indorsed  in  blank. 

The  defendant  claimed  that  this  note  had  been  made  and  in- 
dorsed for  the  purpose  of  being  discounted  in  the  Fairfield  Bank, 
for  the  benefit  of  the  makers,  and,  for  that  purpose,  had  been  de- 
livered to  one  Stevens,  who  had  no  right  to  it  at  all ;  and  that  he 
had  fraudulently  negotiated  it  in  part  payment  of  an  antecedent 
debt,  and  partly  for  goods.  The  plaintiff  had  no  notice  of  any 
objection  to  Stevens'  title  to  the  note.  The  plaintiff  had  a  verdict, 
and  the  defendant  moved  for  ^  new  trial,  because  the  court  charged 
the  jury  thatXhe  previous  indebtedness  of  Stevens  was  a  suffi(  lent 
valuable  consideration.  The  case  of  Coddington  et  al.  v.  Buy  was 
cited  and  relied  on  ;  the  more  so,  as  the  cause  of  action  accrued  in 
the  State  of  New  York  ;  and  it  was  insisted,  for  the  defendant, 
that  the  laws  of  New  York,  and  the  decision  of  her  courts,  ought 
to  govern  the  case. 

Chief  Justice  Williams  delivered  the  opinion  of  the  court.  He 
first  lays  it  down  as  a  well-established  elementary  rule  of  law, 
that  **  if  the  assignment  of  a  note  is  a  fraud  upon  the  indorscr  or 
maker,  yet  a  bona  fide  holder,  for  a  valuable  consideration,  with- 
out notice,  will  be  protected  in  receiving  the  paper  in  the  usual 
course  of  business." 

*'  Negotiable  notes,  bills  of  exchange,  and  b^nk  notes,  are  all 
placed  on  the  same  footing,  and  for  the  same  reason ;  because  these 
principles  would,  alone,  secure  their  free  circulation." 

"  If  one  puts  it  in  the  power  of  a  servant,  or  any  one  else,  to 
make  himself  appear  the  owner,  he  shall  suffer,  if  any  one  does, 
for  his  misplaced  confidence." 
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"  It  is  denied  that  a  pre-existing  debt  is  a  valnabie  consideration 
spoken  of  in  the  books ;  it  is  true  that  in  thoso  cases  there  was  a 
present  consideration  passing,  bat  then  there  is  no  distinction 
made  ;  it  is  laid  down  in  broad  terms  ;  and  if  such  paper  can  not 
177]  be  safely  taken  in  payment  of  a  pre-existing  debt,  *it  can 
not  bo  said  to  have  a  free  circulation,  and  thus  the  groat  object  is 
deleated." 

^'  The  more  exceptions  that  are  introduced,  the  more  will  bo  the 
embarrassments  of  the  circulation;  and  the  injury  to  the  circu- 
lation of  bills  and  notes  must  be  nearly  as  great,  if  they  can  not 
be  passed  in  payment  of  antecedent  debts,  as  if  they  could  not  be 
passed  for  goods." 

<^The  amount  of  such  paper,  passed  to  the  custom  houses,  banks, 
etc.,  is  so  groat,  that  the  court  will  not  make  any  such  rule,  unless 
the  law  requires  it.  Ko  case  is  cited  to  show  that  the  term  val- 
uable consideration  means  in  a  limited  sense.'' 

Ho  then  reviews  the  American  cases,  and  cites  Payson  v.  Cool- 
idge,  2  Gallison,  233,  where  Justice  Story  says,  'Hhere  is  no  foun- 
dation for  the  distinction,  asserted  by  tho  defendant's  counsel,  as 
to  receiving  such  a  draft  for  a  pre-existing  debt.  Although  a  debt 
be  already  duo,  the  party  who  receives  such  a  draft,  in  part  pay- 
ment, thereby  as  much  gives  credit  to  the  drawer  and  acceptor, 
as  a  party  who  advances  his  money  upon  the  draft."  In  the  same 
case,  appealed,  2  Wheat.  66,  73,  Chief  Justice  Marshall  says^ 
"that,  in  all  cases,  the  person  who  receives  such  a  bill,  in  pay- 
ment of  a  dobt,  will  be  prevented  from  taking  other  means  to 
obtain  the  money  duo  him;  and  the  mere  circumstance  that  the 
bill  was  taken  for  a  pro-existing  debt  had  not  been  thought  suffi- 
cient to  do  away  the  promise  to  accept." 

Ho  then  cites  the  case  of  Townley  v.  Sumrall,  2  Pot.  170,  182, 
in  which  Story,  J.,  says,  "it  can  make  no  difference  in  law, 
whether  the  debt,  for  which  the  bill  is  taken,  is  a  pre-existing  debt, 
or  money  then  paid  for  the  bill.  In  each  case  there  is  a  substantial 
credit  given  by  the  party,  to  the  drawer,  upon  the  bill,  and  the 
party  parts  with  l}is  present  right  at  the  instance  of  the  prom- 
isee."   Such  he  decides  to  be  the  law  of  Connecticut. 

He  then  reviews  the  cases  of  Coddington  et  al.  t;.  Bay,  and  Bay 

r.  Coddington  et  al.,  and  although  he  admits  the  correctness  of 

the  decision  of  those  cases,  upon  the  case  made,  yet  he  does  not 

178]    think  it  was  necessary  to  decide  this  point  in  those  ^casea, 
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and  thinks  the  cases  sabseqaently  decided,  being  only  of  the  Sa« 
preme  Coart  of  that  state,  oaght  not  to  be  considered  of  very 
great  authority  in  other  courts,  for,  even  in  that  state,  the  court 
of  errors  might,  if  the  point  really  arose,  adjudge  otherwise.  The 
motion  for  a  new  trial  was  overruled. 

The  court  will  recollect,  that,  in  the  agreed  caseof  Biley  &  YaQ 
Amringe  v.  Johnson  et  al.,  there  were  two  notes,  of  Sl,500  each. 
The  first  one  sued  on  was  lost  in  this  court.  The  plaintiffs,  find- 
ing that  they  had  such  bad  luek  in  the  state  courts,  sued  on  the 
other  note  in  the  United  States  Circuit  Court,  and,  at  the  Decem- 
ber term,  1841,  obtained  a  verdict,  under  the  charge  of  Justice 
McLean,  that  the  payment  of  a  pre-existing  debt  was  a  sufficient 
valuable  consideration  to  protect  the  holder,  without  fraud  or  no- 
tice. The  defendant  moved  the  court  for  a  new  trial,  on  account 
of  such  instruction;  the  court  divided  in  opinion,  and  the  motion 
was  certified  to  the  Supreme  Court,  and  the  motion  failed. 

The  case  of  John  Swift  v.  George  W.  Tyson  was  tried  in  the 
southern  district  of  the  United  States  court  for  New  York. 

This  action  was  instituted  on  a  bill  of  exchange,  dated  at 
Portland,  Maine,  on  May  1,  1836,  lor  SI  536  30,  at  six  months, 
drawn  by  Nathaniel  Norton  and  J.  S.  Keith,  upon,  and  ac- 
cepted by,  the  defendant;  the  bill  having  been  drawn  to  the 
order  of  N.  Norton,  and  by  him  indorsed,  before  it  became  due, 
to  the  plaintiff.  The  bill  had  been  received  from  the  drawer,  N. 
Norton,  in  payment  of  a  note  made  by  Norton  and  Keith,  which 
had  been  protested  at  the  Bank  of  Maine.  The  acceptor  resided 
in  the  State  of  New  York,  and  the  defense  was,  that  the  same, 
with  acceptance  of  other  bills,  had  been  given  for  lands  in  Maine, 
the  title  to  which  was  imperfect,  of  which  lands  the  drawers  rep- 
resented themselves  to  be  the  owners,  and,  also,  that  the  lands 
were  falsely  and  fraudulently  represented  to  be  of  good  quality, 
and  of  great  value.  The  plaintiff  had  received  the  bill  without 
any  knowledge  of  the  consideration  for  which  it  was  accepted. 
The  defendant  offered  evidence  of  the  bad  quality  of  the  land, 
and  the  want  of  ^title  to  the  same  in  the  drawers  of  the  [179 
bill,  and  that  the  representations  of  the  drawers,  as  to  the  land, 
were  false  and  fraudulent.  Whereupon  the  plaintiff  objected  to 
the  admission  of  such  testimony,  or  any  testimony  as  against  the 
plaintiff,  impeaching  or  showing  the  failure  of  the  consideration 
on  which  the  said  bill  was  accepted.    And  the  judges  divided  in 
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opinion  on  the  point  of  law,  whether,  under  the  facts,  the  defend- 
ant was  entitled  to  the  same  defense  to  the  action  as  if  the  suit 
was  between  the  original  parties  to  the  bill ;  whether  such  evi- 
dence was  admissible  as  against  the  plaintiff;  which  division  and 
point  of  law  was  certified  up  to  the  Supreme  Court,  to  be  there 
finally  decided. 

At  the  January  term  of  the  Supreme  Court  for  1842,  this  case 
was  hoard,  and  is  reported  in  16  Pet.  1. 

The  court  decide : 

1.  That  there  is  no  doubt  that  a  bona  fide  holder  of  a  negotiable 
instrument,  for  a  valuable  consideration,  without  any  notice  of 
the  facts  which  implicate  its  validity,  as  between  the  antecedent 
parties,  if  he  takes  it  under  an  indorsement,  made  before  the  same 
became  due,  holds  the  title  unaffected  by  those  facts,  and  may  re- 
cover thereon,  although,  as  between  the  antecedent  parties,  the 
transaction  may  be  without  any  legal  validity. 

2.  The  holder  of  negotiable  paper,  before  it  is  due,  is  not  bound 
to  prove  that  he  is  a  bona  fide  holder,  for  a  valuable  consideration, 
without  notice,  for  the  law  will  presume  that  in  the  absence  of  all 
rebutting  proof;  and,  therefore,  it  is  incumbent  on  a  defendant 
to  establish,  by  way  of  defense,  satisfactory  proof  of  the  Contrary, 
and  thus  to  overcome  the  prima  facie  title  of  the  plaintiff. 

3.  That  section  34  of  the  judiciary  act  of  1789,  which  declares, 
'Hhat  the  laws  of  the  several  states,  except  where  the  constitution, 
treaties,  and  statutes  of  the  United  States  require,  or  otherwise 
provide,  shall  be  regarded  as  rules  of  decision,  in  trials  at  com- 
mon law,  in  the  courts  of  the  United  States,  where  they  apply," 
180]  has  uniformly  been  supposed,  *by  the  Supreme  Court,  to  be 
limited  in  its  application  to  state  laws,  strictly  local ;  that  is  to 
say,  to  the  positive  statutes  of  the  state,  and  the  construction 
thereof,  adopted  by  the  local  tribunals,  and  to  rights  and  titles  to 
things  having  a  permanent  locality;  such  as  the  rights  and  titles 
to  real  estate,  and  other  matters  immovable,  and  infra  territorial 
in  their  nature  and  character.  The  section  does  not  extend  to  con- 
tracts, or  other  instruments  of  a  commercial  nature;  the  true  in- 
terpretation and  effect  of  which  are  to  be  sought,  not  in  the  local 
tribunals,  but  in  the  general  principles  and  doctrines  of  commer- 
cial jurisprudence. 

Mr.  Justice  Story,  delivering  the  opinion  of  the  court  in  this 
case,  says :  '<  We  have  no  hesitation  in  saying,  that  a  pre-existing 
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debt  does  constitate  a  valuable  consideration,  in  the  sense  of  the 
general  rule  already  stated,  as  applicable  to  negotiable  instru- 
ments.'' 

And  again  :  <*  It  is  for  the  benefit  and  convenience  of  the  com- 
mercial world  to  give  as  wide  an  extent  as  practicable  to  the  credit 
and  circulation  of  negotiable  paper,  that  it  may  pass,  not  only  as 
security  for  now  purchases  and  advantages,  made  upon  the  trans- 
fer thereof  but  also  in  payment  of,  and  as  security  for,  pre-exist- 
ing debts.  The  creditor  is  thereby  enabled  to  realize,  or  to  secure 
bis  debt,  and  thus  may  safely  give  a  prolonged  credit,  or  forbear 
from  taking  any  legal  steps  to  enforce  his  rights.  The  debtor, 
also,  has  the  advantage  ol'  making  his  negotiable  securities  of 
equivalent  value  to  cash.  But  establish  the  opposite  conclusion, 
that  negotiable  paper  can  not  be  applied  in  payment  of,  or  a^  se- 
curity for,  a  pre-existing  debt,  without  letting  in  all  the  equities 
between  the  original  and  antecedent  parties,  and  the  value  and 
circulation  of  such  securities  must  be  essentially  diminished,  and 
the  debtor  driven  to  the  embarrassment  of  making  a  sale  thereof, 
often  at  a  ruinous  discount,  to  some  third  person,  and  then,  by  cir- 
cuity, to  apply  the  proceeds  to  the  payment  of  his  debts.'' 

The  very  question,  in  this  case,  has  been,  as  above,  fully  settled 
by  a  respectable  state  court,  and  by  the  Supreme  Court  *of  [181 
the  United  States.  Inasmuch  as  the  Supreme  Court  follows  the 
state  courts  in  the  decision  of  all  local  questions,  it  is  but  right,  so 
far  as  the  general  principles  of  the  common  law  are  concerned,, 
especially  comm^ctaZ  law,  that  the  state  courts  should  be  governed 
by  the  Suprome  Coart;  and  this  should  be  done,  if  not  as  a  matt.er 
of  absolute  authority,  at  least  good  policy  would  require  it. 
Otherwise,  we  will  have  the  same  question  decided  differently  in 
the  different  courts,  in  the  same  state,  and  it  will  lead  to  various 
shifts  and  devices  to  sue  in  that  court  which  will  give  the  most 
favorable  judgment.     This  would  lead  to  injustice  and  confusion. 

And  where  can  we  look  for  the  rule  of  decision  on  such  qucs« 
tions,  with  the  same  satisfaction,  as  to  the  Supreme  Court  of  our 
own  country?  Good  policy  would  require  this,  but  does  this  ques- 
tion rest  upon  that  ground  alone  ?    I  think  not. 

At  this  time,  bills  of  exchange  and  notes,  in  some  form,  consti- 
tute, in  a  great  measure,  the  currency  of  the  country,  and,  in  vari- 
ous ways,  represent  the  wealth  of  the  land.  Those  instruments 
being  indispensable  in  trade,  ought  not  to  be  embarrassed  in  any 
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respect;  and,  so  long  as  the  present  mode  of  doing  business  ib 
continued,  it  seems  to  me,  that  the  negotiable  paper,  in  the  usual 
course  of  business,  should  pass  as  freely  as  bank  notes,  and, 
whether  taken  for  a  past  debt,  or  a  present  consideration,  should 
make  no  difference,  or  be  inquired  into.  The  object  of  such  in- 
struments is  to  supply  the  place  of  money,  and  that  can  not  bo 
carried  out  fully  only  by  putting  them  on  the  same  footing. 

The  only  real  argument  attempted  to  be  set  up  for  the  rule,  as 
laid  down  in  Coddington  v.  Bay,  is  this:  that  the  party,  taking 
the  paper  for  a  pre-existing  debt,  loses  nothing  if  he  iails,  and 
makes  that  a  clear  gain  if  he  succeeds;  and  this  reasoning  as- 
sumes, that  the  original  cause  of  action  remains,  in  every  respectj 
unaffected ;  and  that  the  party  may,  and  can,  proceed  upon  that 
in  the  same  manner  as  though  he  h&d  not  taken  the  new  paper. 
182]  *We  can  suppose  a  case  of  that  sort,  but  would  it  be  the 
ordinary  kind  of  case?  I  presume  not;  if  taken  in  payment,  the 
original  debt  is  satisfied,  at  least  until  the  security  fails;  if  taken 
in  payment,  or  renewal  of  an  old  debt,  the  old  note  is  generally 
given  up  or  canceled ;  and  this  last  is  the  ordinary  case  of  such 
paper. 

Undoubtedly  there  will  be  some  bard  cases;  but  it  is  better 
that  some  imprudent  men,  who  put  it  in  the  power  of  any  one 
else  to  appear  to  be  the  owner  of  paper,  who,  in  fact,  is  not  en- 
titled to  it,  should  suffer,  than  that  the  whole  system  of  bills  and 
notes  should  be  embarrassed  by  exceptions  in  their  favor.  Be- 
sides, the  consideration  of  paying  an  old  debt  it  seems  to  me,  ought 
to  be  as  much  favored  as  the  contracting  a  new  debt,  or  submit- 
ting to  the  operation  of  having  the  paper  shaved. 

Will  the  court  undertake  to  say,  that  it  is  not  in  the  ordinary 
course  of  business  to  pay  an  old  debt?  It  is  well  observed,  by  the 
counsel  for  the  plaintiflP,  in  Swift  v.  Tyson,  "  that  it  was  once  the 
ordinary  course  of  trade  to  pay  debts,  and  should  be  yet." 

Taking  the  weight  of  authority  into  the  account,  and  the 
ground  on  which  it  rests,  I  think  that  this  court  should  not  hesi- 
tate to  follow  the  rule  laid  down  by  the  Supreme  Court  of  the 
United  States.  In  doing  this,  no  one  is  injured,  for  it  is  only  en- 
forcing a  good  rule,  that  has,  in  some  instances,  been  departed 
from ;  it  is  not  adopting  any  rule  which  is  to  change  any  rights 
of  property ;  and  if  it  has  a  tendency  to  prevent  one  from  parting 
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with  his  name  in  a  negotiable  shape,  it  might,  in  that  respect, 
operate  beneficially. 

If  the  rule,  as  contended  for,  as  laid  down  in  Goddington  v. 
Bay,  be  established  by  this  court,  where  will  the  effect  of  it 
cease?  If  the  holder  of  a ncgotiaiile  bill  or  note  can  be  met  wiih 
the  same  defense  that  could  be  made  to  the  original  payee,  from 
whom  he  received  it,  what  becomes  of  all  that  class  of  bills  and 
notes  made  for  the  accommodation  of  some  of  the  parties?  None 
of  the  original  parties  to  such  paper  could  maintain  any  action 
on  it. 

Shannon  &  Alexander,  and  Thomas  Alexander,  for  de-  [183 
fendant : 

The  question  arising  in  this  case  is  whether  the  indorsement  of 
a  negotiable  note,  before  dae,  and  without  notice,  but  on  account 
of  a  precedent  debt,  will  subject  the  indorsee  to  all  the  equities  ex- 
isting between  the  original  parties. 

It  is  not  denied  that,  as  between  indorser  and  indorsee,  a  prece- 
dent  debt  is  a  valid  consideration ;  nor  is  it  urged  that  the  fact 
of  the  taking  a  negotiable  note,  by  indorsement,  for  o, precedent  debt, 
constitutes  a  defense  for  the  maker,  at  the  suit  of  the  indorsee; 
but  it  is  claimed  that  this  circumstance  throws  the  indorsee  back 
on  the  title  of  the  indorser,  and  affects  him  by  all  the  equitable 
circumstances  existing  between  maker  and  payee. 

"  The  liabilities  of  parties  to  negotiable  paper  have  been  fixed 
on  certain  principles  which  are,"  or  at  least  have  been  supposed 
to  be,  '*  essential  to  the  credit  and  circulation  of  such  paper,  and 
these  principles  originated  in  the  convenience  of  commercial 
transactions."    6  Pet.  69. 

The  law  was  founded  on  commercial  policy,  and  the  liabilities 
of  the  parties  on  the  law. 

It  was  supposed  to  be  necessary,  for  the  advancement  of  trade, 
that  the  most  free  circulation  should  be  given  to  bills  and  notes, 
and  by  protecting  third  persons,  who  might  receive  such  evi- 
dences of  debt  for  a  valuable  consideration,  and  without  notice,  that 
free  circulation  was  to  be  obtained.  Then,  going  on  the  hypothe- 
sis that  the  foregoing  principles  are  true,  it  is  thought  that  the  fol- 
lowing propositions  can  be  amply  sustained  : 

1.  That  the  indorsement  of  a  negotiable  promissory  note,  before 
maturity,  without  notice,  but  on  account  of  a  precedent  debt,  is  not 
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Bach  a  transfer  as  oaght  to  bo  favored  in  law,  on  the  grounds  of 
commercial  policy, 

2.  That  such  a  transfer  is  not  a  taking  for  a  valuable  considera- 
tioUy  and  in  the  usual  course  of  trade,  within  the  meaning  of  those 
terms,  as  applicable  to  this  class  of  cases. 

184]  *The  rule  of  law  is,  that  an  indorsee,  who  receives  a  ne- 
gotiable note,  honafide^  before  due,  without  notice,  and  for  a  valua- 
ble consideration^  shall  not  bo  affected  by  the  equities  existing  be- 
tween the  original  parties  to  the  note. 

The  reason  of  this  rule,  as  all  the  authorities  agree,  is,  that  the 
indorsee,  in  such  case,  having  parted  with  his  property^  or  moneyy 
on  the  faith  of  the  maker's  promise  to  pay,  and  having  incurred 
loss  thereby,  is  entitled  to  protection ;  and,  when  one  of  two  in- 
nocent persons  must  suffer,  by  the  fraud  of  a  third  person,  it  is 
but  just  that  he  should  sustain  the  loss  who  gave  his  name  to  the 
negotiable  security,  and  permitted  it  to  go  into  circulation.  Chitly 
on  Bills,  90  (9  Am.  ed). 

In  this  case,  tested  by  the  reason  and  spirit  of  the  rule,  it  can 
not  be  difficult  to  come  to  a  just  conclusion,  and  we  would  have 
supposed  that,  were  it  not  for  some  recent  dicta  of  courts,  the  case 
would  be  plainly  with  the  defendant  in  error. 

In  the  case  of  Do  La  Chaumette  v.  Bank  of  England,  9  B. 
&  C.  208,  the  plaintiff  brought  trover  for  a  bank  note,  which  had 
been  presented  to  the  bank,  and  by  it  detained,  on  the  ground  that 
it  had  been  stolen.  The  court  held,  that  the  bank,  having  proven 
the  note  to  have  been  stolen,  it  was  incumbent  on  the  plaintiff  to 
prove  that  he  gave  full  value  for  it. 

The  principle  on  which  this  case  was  decided  can  be  seen  at  a 
glance.  Suppose  the  plaintiff  to  have  been  the  thief,  it  is  very 
evid-ent,  is  it  not,  that  he  could  not  recover  under  any  circum- 
stances? Well,  suppose  him  to  have  been  the  indorsee  of  the  thief, 
and  that  he  had  not  given  a  valuable  consideration  for  the  bill,  the 
question  then  turns  on  the  equities  of  the  parties,  and  the  ques- 
tion, "  Did  the  indorsee  part  with  his  money  or  his  property,  and 
did  be  incur  loss,  or  create  new  responsibility?"  naturally  arises, 
and  is  determined  in  the  negative;  and,  from  this  state  of  facts,  it 
is  adjudged  that  the  plaintiff  can  not  recover.  Thus,  the  plaint- 
iff was  thrown  back  on  the  title  of  the  indorser,  as  it  were,  and 
the  onus  probandi  lay  on  the  plaintiff  to  prove  sl/uU  value  paid; 
and  unless  he  done  so,  that  he  had  no  superior  equity.  Then,  it 
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may  be  asked,  has  the  plaintiff  in  error  proved  that  he  paid  full 
value  for  this  *note  ?  If  he  took  the  note  for  a  precedent  debt,  [186 
he  has  paid  no  value.  Ho  has  parted  with  no  money ^  or  other  prop- 
erty; and,  it  was  no  discharge  of  the  precedent  debt,  Unless  the 
note  was  not  only  taken  in  its  payment,  bat  at  the  time  it  was  ex- 
pressly agreed  between  him  and  Benham  that  it  should  be  an  abso- 
lute discharge  of  the  debt.  The  taking  of  this  note,  then,  leaving 
the  precedent  debt  precisely  as  it  stood  before,  so  iar  as  the  record 
shows,  the  plaintiff  in  error  is  not  within  the  reason  or  protectioa 
of  the  rule  of  law  in  question. 

A  bill  of  exchange,  or  promissory  note,  either  of  the  debtor  or 
any  other  person,  is  not  payment  of  any  precedent  debt,  unless 
it  be  BO  expressly  agreed,  5  Johns.  68 ;  7  Johns.  311 ;  9  Johns.  310 ; 
8  Johns.  389;  11  Johns.  513;  12  Johns.  409;  6Cranoh,264;  12  Pet. 
57;  1  Salk.  124;  8  Ohio,  528;  8  Conn.  472. 

The  record  in  this  case  shows  no  such  agreement,  therefore  the 
plaintiff  in  error  is  not  an  indorsee  for  a  valuable  consideration^ 
within  the  reason  of  the  rule ;  and  wo  wish  it  to  be  borne  in  mind 
by  the  court,  that  a  note  in  such  case^  according  to  the  authorities, 
although  taken  in  payment  of  a  precedent  debt  j  is  not  payment  unless 
so  expressly  agreed  at  the  time,  and  then  only  on  the  principle  that 
an  individual  has  a  right  to  *^  discharge  his  debtor  without  any 
consideration."     6  Cranoh,  254. 

<^  A  distinction  is  also  taken  between  a  third  person,  who  takes 
a  note  or  bill  from  another,  and  has  actually  advanced  goods  or 
money  on  the  credit  of  the  bill  or  note,  and  where  he  has  not  done 
so,  but  is  merely  a  creditor  on  a  former  account.  In  the  latter  case, 
he  is  frequently  to  be  considered  merely  as  an  agent,  and  .not  a 
holder  for  value,  and  must  therefore  prove  his  debtor's  right  to  the 
security,  where  it  has  been  unduly  obtained,  or  lost  or  stolen."  Chit. 
Bills,  92,  9  Am.  ed. 

The  jury  having  found  that  the  note  in  question  was  fraudulently 
obtained,  is  not  the  last  quotation  from  Chitty  directly  in  point? 
It  most  certainly  is,  if  law  ought  to  settle  this  ^question,  for  [186 
this  is  the  identical  kind  of  a  case  contemplated  by  the  learned 
author. 

The  statute  (Swan's  Stat.  689)  enacts,  "  that  no  bill  of  exchange, 
or  promissory  note,  that  shall  be  drawn  or  made  after  the  passing 
of  this  act,  shall,  though  it  may  have  been  given  for  a  usurious 
ooDsideratioQ,  or  upon  a  usurious  contract,  be  void  in  the  hands 
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of  an  indorsee,  for  a  valuable  consideration^  unless  such  indorsee  had, 
at  the  time  of  indorsement,  actual  notice  of  such  usurious  consid- 
eration," etc. 

This  statute,  the  court  will  perceive,  was  passed  to  alter  the 
common  law  on  that  subject;  and  after  its  passage,  in  an  action 
on  a  bill  or  note  drawn  or  made  after  it  was  passed,  by  an  indorsee 
against  the  maker,  if  the  defendant  should  succeed  in  showing  that 
such  bill  or  note  was  founded  on  a  usurious  consideration,  then 
the  plaintiff  was  required  to  show  that  he  gave  value  for  it.  Chit. 
Bills,  110,  9  Am.  ed. 

In  the  case  of  Yallance  v.  Siddell,  2  N.  &  P.  98,  the  precise 
question  was  raised,  whether  an  antecedent  debt  was  a  valuable 
consideration  within  the  meaning  of  the  term  as  used  in  the  stat- 
ute (p.  589,  3,  C.  93),  and  the  court  there  decided  that  the  statute 
only  protected  bona  fide  holders  of  bills  or  notes  tainted  with  usury, 
who  have  discounted  such  bills  or  paid  valuable  consideration  for 
them  at  the  time  of  indorsement,  "and  does  not  include  a  bona  fide 
bolder  who  has  taken  such  bill  in  payment  of  an  antecedent  debt'^ 
See  also  Chit.  Bills,  111,  a,  note  at  the  bottom,  9  Am.  ed. 

Hero,  then,  this  identical  question  has  been  settled  by  the  highest 
judicial  tribunal  of  England,  a  country  of  all  others  in  the  world 
the  most  famed  for  its  legislation  and  its  judicial  decisions  in  favor 
of  commercial  advantage;  and  in  accordance  with  this  principle, 
cases  have  been  decided  in  the  English  courts  for  more  than  two 
hundred  years. 

In  Heath  v,  Samson,  2  B.  &  Ad.  291,  it  was  held  that  in  all  cases 
where,  from  a  defect  of  consideration,  the  original  payee  can  not 
recover,  the  indorsee,  to  recover,  must  prove  on  the  trial  that  he 
gave  value  for  the  bill  or  note.  The  same  is  held  in  4B.  &  C.  325. 
187]  *The  case  of  Patterson  v,  Hardover,  4  Taunt.  115,  was  an 
action  by  an  indorsee  on  a  bill  of  exchange,  which,  or  the  pro- 
ceeds of  which,  had  been  embezzled,  and  for  which  the  defendant 
had  received  no  value.  In  this  case  Judge  Heath  says:  **  That 
even  in  this  case  of  simple  loss  consideration  must  be  shown,  as 
in  Samson  ti.  Weston.  In  the  case  of  Miller  v.  Race,  GranX  v. 
Yaughen,  etc.,  there  was  proof  that  a  valuable  consideration  had 
been  paid  by  the  holder,  but  not  so  in  this  case.  If  it  were  in  no 
case  necessary  to  prove  consideration  paid,  all  the  banking  houses 
in  London  would  be  converted  into  receptacles  for  stolen  bills" 
'*  And  Mansfield,  in  the  course  of  the  argument  (in  the  same  case), 
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said  it  had  been  ruled  over  and  over  agaia  that  consideratioQ  must 
be  shown."  And  Jadge  Heath  said :  <'  The  law  had  been  so  settled 
these  one  hundred  and  fifty  years." 

In  the  case  of  Fancourt  v.  Bull,  1  Bing.  N.  0.,  27  Bng.  C.  L* 
543,  681,  the  court  say  that  a  lawful  possession  and  indorsement, 
unless  the  indorsement  was  for  valiie  and  without  notice,  would 
give  the  indorsee  no  better  title  than  this  indorser  had,  and  not  a 
title  against  the  world.  In  this  case,  it  will  be  observed,  that  the 
bill  was  given  for  a  pre-existing  debt. 

In  Chitty  on  Bills,  937,  938,  the  author  says  that  "in  an  action 
on  a  bill  of  exchange,  by  an  indorsee,  if  it  appear  that  the  defend- 
ant was  defrauded  out  of  it,  or  made  it  under  duress,  or  received 
no  value  for  it,  the  plaintiff  must  be  prepared  to  prove  for  what 
value  he  became  the  holder." 

In  Collins  v.  Martin,  Chief  Justice  Eyre  says  that  "if  it  can  be 
proved  that  the  holder  gave  no  value  for  the  bill,  then,  indeed,  he 
is  in  privity  with  the  first  holder,  and  would  be  affected  by  every- 
thing which  would  affect  the  first  holder.  This  is  saying,  'You 
have  the  title,  but  you  shall  not  be  heard  in  a  court  of  justice  to 
enforce  it  against  good  conscience.* " 

Numerous  other  cases  might  be  referred  to  in  the  English  re- 
ports, but  it  is  unnecessary. 

It  would  appear,  then,  that  if  this  cause  were  pending  in  "ju- 
dicial tribunals"  of  that  country,  the  j^laintiff  in  error  would 
Certainly  fail.  A  precedent  debt  is  not  a  valuable  consider-  [1S& 
ation,  within  the  meaning  of  that  term,  there. 

Then  why  should  we,  in  Ohio,  extend  a  law  founded  on  com- 
mercial policy  further  than  England  ?  Their  Interests  are,  in  the 
main,  commercial,  ours  agricultural.  It  is  from  England  that  Ohio 
and  her  sister  states  derive  their  notions  of  commercial  law,  and 
is  it  reasonable,  or  can  it  be  good  policy  for  us  to  go  further  in 
that  direction  than  England  ? 

In  consonance  with  this  view  of  the  case.  New  York,  one  of  the 
greatest  and  most  commercial  of  our  sister  states,  has  regulated 
her  policy.  That  a  precedent  debt  is  not  a  valuable  consideration^ 
within  the  meaning  of  the  term,  as  applicable  to  this  class  of 
.cases,  has  been  decided  and  approved  again  and  again  in  the 
highest  court  of  that  state.  3  Johns.  Ch.  260,  263;  6  Wend.  622; 
9ib.  172;  10  lb.  85;  12  lb.  600;  13  lb.  606;  16  lb.  661 ;  21  lb. 
499,  600. 
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In  8  Ohio,  528,  the  court  decide  similarty  the  same  queatioa. 

lu  the  case  of  11  Conn.  388,  the  note  was  indorsed  to  the  plaint- 
iff, in  part,  for  the  payment  of  a  precedent  debt,  and  in  part  for 
^oods  delivered  at  the  time.  Consequently,  the  question  now  under 
consideration  was  not  properly  before  that  court.  And  in  5  Conn. 
521,  that  court  having  made  what  we  claim,  at  least  as  would 
£eem,  a  decision  in  favor  of  the  doctrine  we  advocate,  the  case  in 
11  Conn,  ought  not  even  to  be  considered  as  the  judgment  of 
that  court  on  the  question  at  issue  here.  The  case  in  11  Conn, 
was  decided  correctly,  from  the  facts  presented,  because  the 
plaintiff  had  parted  with  his  goods  on  the  faith  of  the  defendant's 
promise,  and  thus  had  given  value  for  the  note.  The  dictum  in  11 
Conn,  is  based  principally  on  the  cases  of  Payson  v.  Coolidge,  and 
Townly  v,  Sumrall.  The  court  will  perceive  that,  in  the  first  of 
these  cases,  founded  in  2  Wheat.  66,  73,  that  the  defendant  had  no 
defense,  either  as  against  the  payee  or  indorser,  and  no  such  ques- 
tion thought  of,  as  presented  to  the  court  in  this  case.  And,  in  the 
latter  case,  found  in  2  Pot.  170,  182,  a  full  and  valuable  considera- 
1S9]  tion  was  given  at  the  ^time  for  the  bill.  And  if  the  question 
did  arise,  in  either  of  these  cases,  it  was  improperly  up;  but  it 
would  seem  that  the  court  had  no  idea  of  deciding  this  question* 

Just  so  in  the  case  of  16  Pet.  1.  The  bill  was,  by  Norton,  in- 
dorrted  to  the  plaintiff,  in  payment  of  a  note  made  by  Norton  and 
Kei  h,  and  not  in  payment  of  a  note  made  by  Norton  alone.  Thus 
the  court  will  at  once  perceive,  that  the  plaintiff  incurred  risk, 
Norton  alone  being  liable  on  the  indorsement.  And  it  also  ap- 
pears, that  the  note  of  Norton  &  Keith,  for  which  the  bill  indorsed 
by  Norton  was  taken  in  payment,  was  canceled^  thus  bringing 
even  this  case  within  that  of  the  Bank  of  Salina  v.  Babcock,  21 
Wend.  499.  **  Such  cancellation  is  equivalent  to  paying  value  at  the 
time,  and  precludes  all  defense  as  between  the  original  parties." 
21  Wend.  499.  And,  for  anything  that  appears,  this  was  what 
was  meant  by  the  court,  in  the  case  in  16  Pet.  1.  But,  if  in  this 
we  are  mistaken,  all  that  we  will  venture  to  say,  is,  that  the  opin- 
ion of  the  court  is  against  good  conscience,  and  not  reconcilable 
with  adjudged  cases,  and  that  the  supreme  court  of  no  state  ought 
even  to  be  asked  to  make  any  decision,  inequitable  in  itself,  and 
against  well-established  principles  of  law,  merely  for  the  purpose 
oi  having  them  coincide  with  the  federal  courts,  much  less  to 
reverse  a  decision  correctly  made  for  such  purpose.  This  court 
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decided  the  case  of  Bilej  et  al.  v.  Johnson,  in  8  Ohio,  strictly 
according  to  the  reason  and  spirit,  as  well  as  the  very  terms  of  the 
mle  of  law  governing  this  class  of  cases;  and,  by  applying  the 
only  proper  test,  it  was  adjudged  that  a  precedent  debt  alone  was 
not  such  a  consideration  as  would  make  the  equity  of  the  indorsee  • 
superior  to  the  maker. 

<*  There  are  but  two  cases  in  which  a  bill  or  note  is  void  in  the 
hands  of  an  innocent  indorsee,  for  valuable  consideration,  and  these 
cases  are,  when  the  consideration  in  the  instrument  is  money  won 
at  play,  or  it  be  given  for  a  Usurious  debt''  3  Kent's  Com.  79, 
3  ed. ;  1  Strange,  165 ;  Doug.  636,  736 ;  3  Johns.  206 ,  1  Bay, 
223.  However,  this  principle  has  been  modified  in  England  and 
New  York,  by  statutory  provisions ;  but  would,  no  ^oubt^  [190 
be  the  law  of  this  state,  in  the  absence  of  statutory  enactments,  if 
we  had  here  usury  laws. 

Here,  then,  we  have  a  class  of  cases  in  which  a  defense  may  be 
made,  even  against  an  innocent  indorsee,  who  has  paid  full  value, 
and  that,  too,  by  the  maker  who  has  received  a  full  value  for  the 
security,  less  the  excess  beyond  legal  interest,  and  who  is  a  party 
to  the  usurious  contract,  made  in  violation  of  the  law.  If  this 
i:las8  of  cases  should  be  favored  as  an  exception  to  the  general 
rule,  much  more  should  be  favored  that  class  where  the  indorsee 
receives  the  security  in  payment  of  a  precedent  debt,  and  conse- 
quently without  paying  any  consideration  whatever,  with  notice, 
at  least  of  the  law,  and  where  the  maker  has  been  entirely  de- 
frauded out  of  it — he  therefore  making  his  defense.  And  with 
-what  justice  can  it  be  claimed  that  commercial  interests  are  more 
injuriously  affected  in  this  latter  case  than  in  the  former  ? 

Wood,  J.    The  reasons  assigned  for  the  motion  are : 

1.  That  it  was  proved,  on  the  trial,  that  the  note  on  which  the 
suit  was  brought,  was  assigned  by  Benham,  the  payee,  to  the 
plaintiff,  before  due,  and  without  notice  of  any  matter  of  defense. 

2.  That  the  court  instructed  the  jury,  if  the  note  were  so  as- 
signed, and  in  payment  of  a  pre-existing  debt,  the  defendant  would 
be  entitled  to  make  any  defense  against  the  note  in  the  hands  of 
the  plaintiff,  that  he  could  make  if  the  suit  were  in  the  name  of 
the  payee. 

This  motion,  it  will  be  seen,  therefore,  presents  the  question  for 
the  consideration  of  the  court,  whether  the  transfer  of  a  negotiable 
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note^  before  due,  and  without  notice,  and  the  consideration  of  the 
transfer  a  precedent  debt,  subjects  the  indorsee  to  all  the  equities  exist- 
ing between  the  original  parties  f 

The  identical  qaestion  was  before  this  court  in  1838,  in  the  case 
of  Riley  &;  Yan  Amringe  v.  Johnson  et  al.,  8  Ohio,  526.  It  was 
then  held,  that  to  protect  the  indorsee  against  the  equities  of  the 
maker,  the  consideration  must  be  actual ;  the  holder  must  have 
191]  incurred  *lo8a,  by  giving  credit  to  the  paper,  or  by  paying 
a  fair  equivalent  for  it.  If  neither  was  done,  while  the  condition 
of  the  holder  was  improved,  if  a  recovery  was  had,  and  the  note 
taken  merely  for  a  pre-existing  debt,  by  a  failure  to  recover, 
nothing  was  lost,  the  condition  of  the  plaintiff  remained  without 
change.  The  same  question  had  been  decided  in  the  same  way» 
by  the  Supreme  Court  of  New  York,  10  Wend.  86.  And  in  the 
court  of  errors,  in  the  same  state.  20  Johns.  637.  And  the  rule 
there  wUs  considered  as  settled  upon  a  safe  and  unanswerable 
foundation.  Several  adjudications  followed  in  that  state,  in  which 
the  same  doctrine  was  unequivocally  maintained.  12  Wend.  600; 
13  lb.  605.  Judge  Story,  however,  thinks  it  questionable  whether 
the  above  authorities  carry  the  principle  to  the  extent  which  has 
been  claimed,  though  he  says,  from  that  period,  for  a  series  of 
years,  it  seems  to  have  been  held  by  the  Supreme  Court  of  that 
state,  that  a  pre-exiating  debt  was  not  a  sufficient  consideration 
to  shut  out  the  equities  of  the  original  parties,  in  favor  of  the 
holder.  Recent  cases,  however,  in  the  same  tribunal,  have  shaken 
in  a  measure  the  authorities  to  which  I  have  referred.  21  Wend. 
490;  24  lb.  115;  1  Hill,  512;  2  lb.  140. 

In  16  Pet.  1,  the  question  was  decided  by  the  Supreme  Court 
of  the  United  States  at  the  January  term,  1842.  The  authorities, 
English  and  American,  are  critically  and  ably  examined  ;  and,  in 
giving  the  opinion  of  the  court,  Mr.  Justice  Story  remarks :  "  We 
have  no  hesitation  in  saying  that  a  pre-existing  debt  does  consti- 
tute a  valuable  consideration,  in  the  sense  of  the  general  rule,  as 
applicable  to  negotiable  instruments.  That  it  is  for  the  benefit  of 
the  commercial  world  to  give  as  wide  an  extent  as  practicable  to 
the  credit  and  circulation  of  negotiable  paper,  that  it  may  pass, 
not  only  as  security  for  new  purchases,  and  advance  made  upon 
the  transfer  thereof,  but  also  in  payment  of,  and  as  security  for, 
pre-existing  debts,'' 

It  is  believed  that  the  law,  as  thus  settled  by  the  highest  jadi- 
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<)i8l  tribunal  in  the  country,  will  become  the  nnifom  rule  of 
^aU,  as  it  now  is  of  most  of  the  states.  And,  in  a  countrj  [192 
like  ours,  where  so  much  communication  and  interchange  exists 
between  the  different  members  of  the  confederacy,  to  preserve  uni- 
formity in  the  great  principles  of  commercial  law,  is  of  much  in- 
terest to  the  mercantile  world. 

In  the  case  of  Eiley  et  al.  v.  Johnson  et  al.,  3  Ohio,  626,  the 
plaintiffs  were  not  entitled  to  recover,  aside  from  the  principle 
which  I  have  before  stated,  as  laid  down  in  that  case.  The  evi- 
dence was  irresistible,  that  the  notes  on  which  the  suit  was  founded, 
were  not  received  by  the  plaintiffs,  bona  fide,  but  that  the  entire 
transaction  was  founded  in  fraud. 

The  point,  however,  being  made  and  decided  that  a  precedent 
debt  was  not  a  sufficient  consideration  to  protect  the  holder,  with- 
out notice,  against  the  equities  of  the  original  parties,  that  decis- 
ion is  overruled,  and  the  reverse  now  holden  to  be  the  law. 

In  the  instructions  given  to  the  jury,  in  the  case  at  bar,  the 
<$ourt,  in  our  opinion,  erred,  and  a  new  trial  must  be  awarded, 
with  costs  to  abide  the  event  of  the  suit 

New  trial  awarded. 


William  D.  Bell  and  wife  v.  John  Dunoan,  Daniel  Dean,  et  al. 

Where  a  patent  for  land,  issued  by  the  United  States,  recites  assignments  by 
persons  competent  to  convey,  there  is  no  presumptive  notice,  to  one  who 
derives  title  under  such  patent,  of  latent  defects  in  the  assignments.  The 
defense  of  bona  fide  purchaser  is  available  to  one  deriving  title  under  such 
patent.  It  is  otherwise,  if  the  patent  recites  assignments  by  persons  not 
competent  to  convey  title. 

This  is  a  bill  in  chancery,  from  the  county  of  Greene. 

The  complainants  filed  their  bill  to  obtain  the  legal  title  to  a  part 
of  sundry  tracts  of  land  granted  by  the  United  States,  *in  [193 . 
Batisfaction  of  Virginia  military  land  warrant  No.  3,286,  for  2,666f 
acres  of  land,  issued  to  John  McAdams,  for  services  as  a  lieuten- 
ant in  the  war  of  the  revolution.  McAdams,  by  his  will,  made 
his  sister  Charlotte  his  residuary  legatee,  under  whom  both  par- 
ties to  this  suit  claim  title. 

These   patents  were  issued,  in   1819,  to  Thomad  Watson,  and 
idso  to  Nancy,  William,  James,  and  Sarah  Ann  Payne,   heirs  of 
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Sarah  Ann  Taylor,  one  of  the  daughters  of  the  legatee,  and  con- 
tain a  recital  that  the  right  of  McAdams  '*  has  been  assignedi  Id 
part,  unto  the  said  Thomas  Watson,  bj  Thomas  Taylor  and  Mar- 
tha Conway  Taylor,  his  wife  and  also  by  Robert  Natt  and 
Charlotte  M.  Natt,  his  wife,  formerly  Charlotte  McAdams  Taylor, 
which  said  Martha  Conway  Taylor  and  Charlotte  M.  Natt,  to- 
gether with  the  aforesaid  Sarah  Ann  Payne,  formerly  Sarah  Ann 
Taylor,  are  the  only  children  and  heirs  of  Charlotte  Taylor, 
deceased  (formerly  Charlotte  McAdams),  the  sister  and  legatee 
of  the  said  John  McAdams,  deceased." 

It  appears,  by  a  certified  copy  from  the  office  of  the  commis 
sioner  of  the  general  land  office,  that  the  assignment  of  Martha 
C.  Taylor  and  her  husband,  and  of  Charlotte  M.  Nntt  and  her 
husband,  were  executed   in  Yirginia,  in   1819,  under  seal,  and 
acknowledged  before  a  magistrate  in  this  form: 

"  Robert  Nutt  and  Charlotte  M.  Nu  tt,  this  day  personally  appeared 
before  me,  C.  W.,,a  justice  of  the  peace,"  etc., "  and  acknowledged 
the  above  instrument  of  writing  to  be  their  act  and  deed ;  given,"  etc. 

There  was  no  separate  examination  of  Martha  C.  Taylor  and 
Charlotte  M.  Nntt  apart  from  their  husbands.  Before  these  as- 
signments were  executed,  the  warrant  had  been  located  and  sur- 
veyed, and  the  land  embraced  in  the  patent  thereby  appropriated. 

The  defense  set  up  by  the  defendants,  who  claim  title  adverse 
to  complainant,  is,  that  they  are  bona  fide  purchasers  of  the  legal 
title,  for  vainable  consideration,  without  notice  of  any  defect. 
The  lands  have  been  occupied  and  improved  by  them,  and  those 
under  whom  they  claim,  since  the  year  1816. 
194]    '*'A.  Harlan  and  William  Bllsbsbrt,  for  complainants* 

Odlin  &  SoHENOK,  for  defendants. 

The  points  made,  and  the  cases  cited  and  reviewed  by  the  coun- 
sel, are  noticed  in  the  opinion  of  the  court.  The  arguments  are, 
therefore,  omitted. 

BiBOHARD,  J.  There  is  nothing  iq  the  proof  to  create  a  sus- 
picion, that  the  sum  paid  by  Watson,  in  1816,  amounting  to  about 
$2,000,  was  not,  at  the  time,  a  fair  consideration,  for  the  interests 
of  Mrs.  Taylor  and  Mrs.  Kutt;  and  we  may  suppose  it  was  hon- 
estly and  fairly  intended  that  the  sale  should  be  made  effectual 
by  the  assignment  then  executed. 

The  proof  does  not  charge  the  respondents  with  notice  of  any 
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defect  ID  the  legal  title.  Unlees  the  recitals  of  the  deed  are,  in 
law,  presumptive  notice,  they  had  none. 

Id  the  opinion  of  my  brethren,  the  case  is  with  the  complain- 
ants, and  they  are  entitled  to  a  decree,  if  notice  to  the  defendants 
can  be  established. 

In  behalf  of  complainants,  it  is  nrged,  that  the  recitals  of  the 
patent  are  sufficient  to  charge  the  defendants  with  notice.  It  is 
alleged  that  the  rule  is  well  settled.  The  nature  of  the  ques> 
tion,  and  the  very  important  bearing  it  must  have  upon,  perhaps^ 
twenty  millions  of  property  within  this  state,  the  titles  to  which 
have  been  granted  on  assigned  entries,  certificates,  and  warrants, 
require,  at  our  hands,  a  careful  examination,  whether  or  not  the 
rule  contended  for  is  as  inflexible  as  is  supposed.  The  case  of 
Brnsh*8  Adm'rs  r.  Ware,  1  McLean,  535,  was  a  case  be- 
twern  the  heirs  at  law  of  one  Hackaday,  entitled  to  a  Virginia 
military  warrant,  and  the  assignee  of  the  warrant.  It  is  relied 
on  by  complainants  as  conclusive.  Judge  McLean  remarks: 
*'This  is  not  a  controversy  between  a  claimant  under  Hackfiday 
and  a  stranger  to  the  claim.  It  might  well  be  doubted,  whether 
a  person  claiming  adversely  to  Hackaday's  assignee,  coald  go 
into  the  validity  *of  the' assignments,  either  before  or  after  [195 
the  issuing  of  the  warrants.  As  between  such  parties,  the  entry 
and  patent  might  be  canclueiveJ'* 

The  case  showed  that  Brush,  the  patentee,  was  connected  with 
the  claim  before  the  patent  issued ;  and,  before  patent,  he,  of 
course,  had  but  an  equity,  which  could  not  deteat  an  equal  equity' 
of  prior  date.  The  case  was  taken  to  the  Supreme  Court  of  the 
United  States,  and  the  decision  affirmed.  13  Pet.  93.  This 
decision  is  also  cited  as  conclusive.  We  have  carefully  examined 
the  case,  and  the  reasons  given  by  the  court.  So  far  from  its 
being  decisive  of  the  merits  of  this  question,  it  is  certain  that  the 
point  here  made  by  the  respondents  did  not  arise  in  that  cause, 
and  was  not  before  the  court.  On  page  108,  the  case  is  put  upon 
this  ground:  *< Until  the  patents  were  obtained,  this  warrant, 
through  assigned  and  entered,  in  part,  on  the  land  in  controversy^ 
conveyed  only  an  equitable  interest."  All  the  remarks  ot  the 
judge,  in  pronouncing  the  opinion  of  the  court,  should  be  con- 
sidered in  reference  to  the  case  then  on  trial.  It  was  a  case  where 
lands  had  been  entered,  in  the  name  of  Gheorge  Hoffman,  in  1809^ 
and  patented  in  1818,  to  *<  Brash,  assignee  of  John  Hoffman,  who 
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was  assignee  of  Joseph  Hoffman,  and  others,  assignees  of  George 
Hoffman,  who  was  assignee  of  J.  Ladd,  assignee  of  B.  S.  Ware, 
executor  of  Hackaday."  The  difflcalty  was,  that  Brash,  being  an 
assignee  before  the  patent  issued,  had  bat  an  oqaitable  right  to 
demand  a  legal  title;  and  the  paper  evidence  of  his  equitable  (not 
legal)  right  to  the  land,  showed  that  a  deed  from  Ware,  an  exe- 
cutor, who  had  no  control  over  sach  property,  and  whose  convey- 
ance was  void,  was  one  link  in  his  chain  of  title.  The  recital 
showed  no  aathority,  on  the  part  of  the  executor,  to\nake  such  a 
transfer.  The  law  being  clear  that  an  executor  could  not  convey 
real  property,  and  every  one  being  bound  to  know  the  law,  it  was 
rightfully  presumed  that  Brash  had  notice  that  an  executor's  deed 
did  not  divest  the  heir.  '^Can  it  be  contended  (say  the  court), 
that  the  defendant,  who  purchased  an  inchoate  title,  a  mere  equity, 
was  not  bound  to  look  into  the  origin  of  that  equity?  To  as, 
196]  *it  seems  that  these  oases,  rightly  understood,  make  for  the 
respondents.  The  case  of  Boeder  et  al.  v.  Barr  et  al.,  in  4  Ohio, 
496,  also  relied  upon,  seems  to  be  clearly  distinguishable  from  the 
present.  In  that  case,  the  patent  was  issued  to  Newell,  as 
assignee  of  the  administrator  of  Hanson  Boeder;''  the  court  held 
that  the  recitals  in  the  patent  were  notice  to  a  subsequent  pur- 
chaser, sufficient  to  put  him  on  inquiry,  because  an  administrator 
had  no  right  to  sell  the  land.  "  If,"  say  the  court,  "  the  assignment 
of  an  administrator,  per  se^  con^veyed  the  equitable  rights  of  the 
intestate,  the  purchaser  might  stand  in  a  different  situation.*' 
The  cases  in  9  Cranch,  98,  and  5  Wheat.  304,  deciding  that  the 
existence  of  a  grant  is  presumptive  evidence,  that  every  pre- 
requisite has  been  performed,  are  cited  with  approval,  and  the 
decision  is  placed  upon  the  distinct  ground,  that  the  patent  shows, 
upon  its  face,  that  the  heirs  of  Boeder  were  owners  of  the  estate, 
after  his  death.  These  patents  show  no  such  defect.  The  assign- 
ments recited,  were  those  of  persons  who  had  an  interest,  and  who 
could  convey.  The  next  case  relied  on  by  complainants  is  that 
of  Bonner  v.  Ware,  10  Ohio,  465.  It  presented  to  this  court,  for 
consideration,  the  same  patent  referred  to  in  15  Pet.  93.  The  com- 
plainant, Bonner,  sought,  by  his  bill,  to  quiet  the  equity  of  the 
heirs,  by  setting  up  that  he  had  an  equal  equity,  though  junior, 
coupled  with  the  legal  title  acquired,  bona  fide^  for  a  valuable  con- 
sideration, and  without  notice  of  the  elder  equity  of  the  heir.  The 
bill  was  dismissed,  not  on  the  ground  that  the  doctrine  of  bona  fide 
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parchasers  is  a  weapon  of  defense,  and  not  of  attack,  bat  npon  the 
aathority  of  the  cases  in  4  Ohio,  446 ;  1  McLean,  535,  and  15  Pet. 
93;  which  decisions  were  concurred  in,  and,  beyond  the  princi- 
ples, as  therein  held,  it  was  not,  as  I  am  informed  by  the  judge 
who  pronounced  the  opinion,  intended  to  go.  It  is,  however, 
said,  in  that  opinion,  that  the  case  of  Beoder  v,  Barr  et  al.,  4  Ohio, 
held  '^that  the  rule  of  notice  applied  to  patents,  as  to  private  deeds." 
The  rule  spoken  of,  was  the  rule  which  I  have  above  explained. 
That  every  purchaser  is  ^presumed  to  have  notice  of  any  [197 
defect  of  title,  apparent  upon  the  face  of  his  patent;  not  that  he  i^ 
required  to  look  for  a  latent  defect  in  the  chain  of  assignments 
recited  in  the  patent,  where  such  assignments  purport  to  have 
been  made  by  the  proper  persons.  This  would  defeat  the  law, 
recognized  in  the  case  of  Reeder  v,  Barr,  4  Ohio,  as  correctly 
settled  in  9  Cranch,  98,  and  5  Wheat.  304.  It  would,  in  effect,'be 
to  set  up  a  presumptive  notice,  against  the  legal  presumption, 
that,  in  executing  the  grant,  the  president  of  the  United  States 
performed  his  official  duty;  a  presumption  whicl\  the  patent, 
issued  by  him,  if  regular  on  its  face,  raises  in  favor  of  the  patentee, 
and  upon  which  it  is  safe  for  subsequent  purchasera  to  rely.  A 
<M>ntrary  rule  would  work  immense  injury  to  the  holders  of  real 
estate  derived  from  the  general  government,  and  to  the  public. 
The  amount  of  mischief  it  would  produce  in  the  Virginia  military 
district  can  hardly  be  imagined.    Bill  dismissed. 


Dabixtb  Talhados  v.  Thb  Zancsyillb  and  Matsyille  Boai> 

Company. 

Where  passengers,  injured  by  the  upsetting  of  a  ooach,  have  recovered  against 
the  proprietors,  the  damages  assessed  in  such  action  can  not  be  recovered^ 
by  the  coach  proprietors,  from  the  road  company,  for  failing  to  keep  the 
road  in  repair,  which,  in  some  degree,  occasioned  the  accident ;  but  a  re* 
covery  may  be  had  for  the  injury  done  to  the  ooach. 

This  is  a  writ  of  error  to  the  Suprenre  Court  of  the  county  of 
Fairfield. 

Talmadge  brought  his  action  againsv  the  road  company,  alleg* 
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fng  that  he  was  the  proprietor  of  a  coach  for  paasent^ers,  which  was 
198]  upset  bj  reasoD  of  an  insafficiont  road  made  by  the  ^com- 
pany,  and  whereby  his  coach  was  injured,  and  a  passenger,  by  the 
name  of  Maury,  hart,  who  recovered  of  him  a  judgment  for  S2,30n, 
whicL,  with  the  other  damages,  Talmadge  now  claimed  to  recovor 
from  the  company  in  this  action. 

On  the  trial,  in  the  common  pleas,  Talmadge  offered  to  the  jury 
the  record  of  the  recovery  against  him  by  Maury,  the  passenger. 
The  declaration,  in  that  case,  counts  against  Talmadge  for  his 
negligence,  in  overloading  his  coach,  driving  in  the  night  without 
lights,  etc. 

The  road  company  objected  to  the  admission  of  this  record,  bat 
the  court  overruled  the  objection,  and  admitted  the  evidence. 

A  verdict  was  had  in  favor  of  Talmadge,  and  judgment  for 
$2,300.  On  error  to  the  Supreme  Court,  the  judgment  of  the 
court  of  common  pleas  was  reversed,  and  this  writ  is  now  brought 
to  reverse  the  judgment  of  the  Supreme  Court. 

H.  H.  HuAter,  for  plaintiflF  in  error: 

The  ground  assigned  by  the  court  on  the  circuit,  for  the  reversal^ 
was  exclusively  upon  the  admissibility  of  the  record  of  Maury  v. 
Talmadge  in  evidence  to  the  jury,  the  court  holding  it  to  be  in- 
competent. 

The  reason  assigned  against  its  competency,  we  understand  to 
be,  that  the  gist  of  the  action  of  Maury  v.  Talmadge  was  the 
negligence  of  Talmadge.  Hence,  if  Talmadge  be  now  permitted  to 
recover  over,  against  the  road  company,  the  damages  which  Maury 
recovered  against  him,  he  will,  in  effect,  be  allowed  to  recover 
damages  against  the  road  company  for  his  own  neglect.  And  this^ 
we  understood  the  court  to  say,  could  not,  on  principle,  be  allowed 
in  any  case. 

It  is  in  holding  these  propositions,  we  suppose  the  court  to  have 
erred ;  and  we  do  not  now  propose  to  discuss  any  other  questions 
which  might  arise  upon  the  record*  For,  although  we  would 
claim  that,  taking  the  whole  record,  or  the  whole  charge  of  the 
199]  court  together,  there  is  no  error  of  which  the  Opposite 
party  can  avail  himself,  if  the  one  above  referred  to  be  not  such , 
yet,  surely,  any  others  which  may  exist  would  only  result  in  re- 
manding the  cas.e.  But,  if  the  error  above  named  be  really  an 
error  in  the  case,  it  takes  away  the  cause  of  acticn,  and  is  final. 

In  order  to  be  clearly  understood  in  what  we  have  to  say  upon 
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the  qaestioii  for  consideration,  we  wish,  in  the  first  place,  to  draw 
the  attention  of  the  coart  to  the  different  degrees  of  negligence^  by 
reason  of  which  a  earner  of  passengers  and  one  who  obstructs  a  high^ 
way,  are,  in  law,  holden  liable  in  damages  to  others,  who  suffer  an 
injury  from  their  want  of  care. 

The  carrier  of  passengers  is  holden  to  the  observance  of  the 
vtmost  degree  of  care,  and  is  liable  to  those  for  whom  he  under- 
takes, for  injnries  resaiting  from  the  slightest  negligence.  Story 
on  Bailments,  379,  where  the  anthorities  are  collected.  M cKinney 
V.  Neil,  1  McLean,  552. 

On  the  other  hand,  one  who  obstructs  a  highway  is  not  liable  in 
damages  to  one  injured  by  the  obstruction,  unless  it  appears  that 
the  party  injured,  in  passing  the  obstruction,  himself,  used  ordinary 
care.  The  negligence  of  the  party,  in  placing  the  obstruction, 
may  be  gross.  He  may  even  place  it  by  design,  as  an  obstruction 
yet,  if  a  passer  by  will,  heedlessly,  and  without  ordinary  care,  run 
upon  it,  and  be  thereby  injured,  he  has  no  right  to  complain,  and 
can  not  make  him  who  transgressed  in  placing  the  obstruction,  re* 
spend  in  damages.    Smith  v.  Smith,  2  Pick.  621. 

But  if,  in  passing  such  obstruction,  one,  in  passing,  shall  tise 
ordinary  care,  and  receive  an  injury  by  reason  of  the  obstruction, 
he  is  clearly  entitled  to  his  action  against  the  party  placing  the 
obstruction.    Co.  Lit.  56,  a ;  Buller's  N.  P.  78. 

These  propositions  are  indisputable,  and  we  think  it  necessarily 
flows  from  them,  as  a  logical  consequence,  that  a  carrier  may  be 
liable  to  his  passenger  for  an  injury  happening  under  slight  neg- 
ligence on  the  part  of  the  carrier,  but  chiefly  depending  upon  an 
obstruction  to  the  highway,  placed  by  a  third  party.  And  that, 
if  the  carrier,  in  passing  the  ^obstruction,  had  used  ordinary  [300 
care,  the  party  placing  the  obstruction  will  be  liable  over  to  the 
earrier. 

If  we  remember  accurately,  it  was  said  by  the  court,  in  decid- 
ing the  case  upon  the  circuit,  that  the  liability  of  Talmadge,  the 
carrier,  to  Maury,  his  passenger,  was  founded  upon  the  neglect  of 
Talmadge,  and  that  Talmadge  could  not,  in  law,  have  been  liable 
to  Maury,  if  it  had  appeared  that  the  obstruction  in  the  road 
gave  rise  to  the  injury.  That  in  that  state  of  the  case,  the  remedy 
of  Maury  would  have  been  against  the  road  company,  who  caused 
the  obstruction,  and  not  against  Talmadge.  The  idea  was  also 
advanced,  we  believe,  that  such  evidence  as  would  fix  a  liability 
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in  favor  of  Maury,  against  the  road  companj,  would  be  a  defense 
in  behalf  of  Tulmadge  against  the  claim  of  Maury. 

We  may  not  have  gathered  the  exact  expression  or  idea  in- 
tended to  have  been  conveyed,  but  believe  it  was,  essentially,  a^ 
Above  stated. 

The  views  thus  attributed  to  the  court  are,  obviously,  at  variance 
with  the  positions  we  have  expressed  above,  and  which,  we  think, 
are  sustained  by  authority  and  reason. 

We  think  it  is  very  clear  that  such  a  state  of  facts  might  readily 
exist,  as  would  entitle  Maury  to  his  action  against  either  Talmadge 
or  the  road  company.  t 

For  instance,  if  Talmadge,  in  passing  the  obstruction,  did  not 
use  the  highest  degree  of  care,  and,  in  consequence  of  the  want 
of  such  care,  the  accident  happened,  Talmadge  would  be  liable  to 
Maury.  So,  if  Talmadge,  passing  with  Maury  in  his  coach,  used 
ordinary  care,  and,  in  so  passing,  the  accident  happened,  in  conse- 
quence of  the  obstruction,  the  road  company  would  be  liable  to 
Maury.  It  is  very  certain,  at  all  events,  that,  under  such  circum- 
stances, the  road  company  would  be  liable  to  Talmadge  for  any 
injury  he  might  sustain  to  his  person  or  property.  And,  if  so,  it 
is  difficult  to  perceive  upon  what  principle  Maury,  passing  in  the 
ooach,  and  receiving  injury,  should  be  excluded  from  having  re- 
dress against  the  road  company,  upon  the  same  footing  that  Tal- 
madge would.  Although  in  the  coach,  as  a  passenger,  yet  he 
201]  would  bear  with  *him  his  personal  rights.  And  if  the  ve- 
hicle by  which  he  was  conveyed  was,  at  the  time,  managed  with 
ordinary  care,  it  must  be  admitted  that  he,  passing  in  that  vehicle, 
would  be  passing  with  ordinary  care.  Yet,  because  Maury  would 
thus  have  his  right  of  action  against  the  road  company,  under 
these  circumstances,  it  by  no  means  follows  that  he  would  be  de- 
prived of  his  right  of  action  against  Talmadge,  for  not  exerting 
the  highest  degree  of  care,  which  it  was  Maury's  right  to  exact 
of  him. 

This  view  brings  us  close  up  to  the  main  point  relied  upon 
against  what  we  claim,  to  wit,  that  Talmadge  was  bound  to 
Maury,  to  exert  the  highest  degree  of  care,  and  if  be  did  not  do 
60,  and  has  responded  to  Maury  for  the  consequences,  he  has  only 
responded  for  his  own  negligence,  according  to  the  legal  nature 
of  the  engagement  he  was  under  to  Maury ;  and,  tence,  that  he 
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ought  not  to  be  permitted  to  recover  back,  from  the  road  company, 
the  damaged  he  has  had  to  pay  for  his  own  neglect. 

There  is,  we  admit,  in  this  mode  of  stating  the  proposition,  a 
good  degree  of  plaasibility.  Tet  it  is  not  we  think,  a  very  diffi- 
cult matter  to  show,  that  it  is  ansoand,  and  wholly  untenable. 

Talmadge,  it  is  true,  incurs  the  liability  on  the  ground  of  negli* 
gence.  But  that  degree  of  negligence  by  which  he  was  liable 
was,  or  might  have  been,  a  purely  legal,  technical  negligence;  not 
negligence  in  fact,  but  negligence  merely  because  it  was  possible, 
by  the  exertion  of  the  utmost  prudence  and  care,  to  have  avoided 
the  difficulty. 

The  highway  is  obstructed ;  and,  in  consequence  of  the  obstruc- 
tion, more  vigilance  and  care  is  necessary  to  pass  it  safely  than 
would  otherwise  have  been  necessary.  As  between  the  carrier 
and  his  passengers,  the  carrier  is  bound  ta  apply  all  the  care  nec- 
essary under  the  existing  circumstances  to  insure  safety.  But  the 
obstruction  has  been  wrongfully  placed  there  by  a  third  party.  .It 
may  be  passed  with  extreme  care,  but  can  not,  with  reasonable 
and  ordinary  care,  in  safety.  A  party  attempts  to  pass  it —  must, 
in  the  progress  of  his  necessary  and  ^lawful  businses,  pass  [303^ 
it.  Ho  uses  ordinary,  and  reasonable  care,  but  suffers  an  injury. 
Now,  in  common  sense,  reason,  and  justice,  what  has  been  the  real 
and  true  cause  of  the  injury,  and  upon  whom  in  fact,  and  truth, 
does  the  blame  rest?  It  would  seem  almost  impossible  not  to  see 
tbe  subject  in  its  proper  light. 

In  morals,  upon  whom,  of  the  parties  in  fault,  should  the  ul- 
timate burden  rest?  One  is  chargeable  with  no  moral  neglect  of 
duty ;  the  other  has  done  an  act  which  all  must  pronounce  an  out- 
rage upon  the  public.  Shall  he  who  has  committed  the  real  wrong,, 
and  is,  in  truth,  the  only  one  to  whom  guilt  attaches,  be  suffered 
to  shield  himself  from  liability,  by  the  pretext  that  is  here  set  up, 
that  the  party  who  seeks  to  hold  him  accountable  is,  himself, 
chargeable  with  negligence  —  with  a  violation  of  his  legal  duty  to 
another? 

This  idea,  or  the  idea  of  his  defense,  is  out  of  place  in  such  a 
case.  It  may,  properly  enough,  be  applied  in  cases  between 
wrong-doers  who  have  acted  in  concert,  or  between  doers  of  posi- 
tive wrong,  whether  acting  in  concert,  or  independently.  In  such 
cases,  or  between  such  parties,  the  defense  would  be  in  place. 

Tbe  breach  of  duty,  on  the  part  of  Talmadge,  as  between  him* 
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self  and  Maary,  was  more  in  the  nature  of  a  breaoh  of  oontraot 
than  a  wrong.  It  arose  oat  of  contract,  and  an  action  apon  the 
<)ontract  might  have  been  saBtained  for  the  same  damages. 

It  may,  therefore,  with  all  propriety,  we  think,  be  said  that  the 
wrongful  act  of  the  road  company  has  wrought  upon  the  defendant 
a  breaoh  of  his  contract,  thereby  causing  him  a  special  damage 
and  injury,  which,  otherwise,  would  not  have  happened  to  him 
and,  therefore,  the  burden  of  whicn  they  should  sustain. 

Cases  may  readily  be  supposed,  involving  the  same  principle, 
but,  perhaps,  better  adapted  to  illustrate  the  piinciple  than  th^ 
one  before  the  court. 

A  common  carrier  of  goods  is  liable,  on  legal  principles,  to 
his  employer,  for  loss  or  injury  to  the  goods,  although  the  loss 
203]  ^happen  without  his  fault,  and  through  the  wrongful  act  of 
a  third  parly.  A  cargo^of  goods  is  received  by  a  carrier,  on  his 
canal-boat,  to  be  carried.  They  are  stolen  by  a  thief — destroyed 
by  an  incendiary — or,  if  they  are  to  be  carried  upon  a  canal 
owDod  by  an  incorporated  company  whose  duty  it  is  to  keep  the 
canal  in  navigable  order,  they  may  be  wet  and  damaged,  by  reasoa 
of  the  canal  not  being  in  proper  repair.  The  owner  brings  his 
action  on  the  case  against  the  carrier,  and  declares  against  him, 
in  the  usual  form,  that  the  loss  or  injury  happened  by  ^*hi8  mere 
carelessness  and  negligence.'*  The  owner  recovers,  of  course.  Has 
the  carrier  no  redress  against  the  wrong-doer?  The  gist  of  the 
action,  in  contemplation  of  law,  is  negligence.  In  the  action  of  the 
carrier,  against  the  real  wrong*doer,  may  he  not,  as  a  measure  of 
dcrnages,  give  the  record  of  the  recovery  against  himself  in  evi- 
dence ?  Surely  we  think  he  may.  All  other  questions  of  fact  are 
open.  The  record,  offered  as  a  rule  of  damages,  leaves  undis- 
turbed the  question,  whether  the  supposed  wrong-doer  be  in  fault 
or  not;  and  the  averment,  in  the  declaration,  against  the  carrier, 
of  negligence,  although  legally  true,  can  form  no  just  excuse  to 
the  wrong  doer. 

We  can  not  perceive  a  shade  of  difference,  in  principle,  between 
such  a  case  and  the  one  at  bar.  But  we  are  not  without  authority 
in  analogous  cases. 

A  sheriff  is  charged  with  the  custody  of  a  debtor  upon  execution. 
If  Uo  voluntarily  suffer  the  prisoner  to  escape,  he  is  liable  to  the  plaint- 
iff in  damages.    In  such  case  the  escape  being  voluntary,  the  sheriff 
has  no  recourse  upon  the  debtor.    But  if  the  sheriff  suffer  the  prii9- 
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oner  to  escape  by  negligence^  the  sheriff  may  recover  over  against 
the  debtor  who  escaped,  and  may  show  the  record  of  the  recovery 
against  himself  as  a  measure  of  damages.  10  Mass.  59.  Tet  in  the 
action  against  the  sheriff,  negligence  is  the  gravamen.  The  sab- 
stance  of  the  thing  is  that  the  debtor  who  escaped,  is  the  real  wrong- 
doer. 

In  the  case  of  the  Oommissioners  of  Brown  County  v.  Butt,  Sher- 
iff, 2  Ohio,  355,  tbe  sheriff  was  held  liable  for  a  negligent  *es-  [204 
cape,  which  happened  in  consequence  of  the  want  of  a  sufficient 
jail.  He  was  allowed  to  recover  over  against  the  commissioners 
of  the  county,  whose  duty  it  was  to  provide  a  sufficient  jail ;  and 
the  record  of  the  recovery  against  the  sheriff  was  the  measure  of 
damages. 

Here,  again,  the  real  thing  is  duly  regarded. 

It  will,  of  course,  be  remembered  that  all  the  benefit  we  claimed 
from  the  introduction  of  the  record  was,  to  use  it  as  the  measure  of 
damages.  This  could  obviously  be  done  without  any  prejudice  to 
the  rights  of  the  parties,  upon  the  question  of  fact  as  to  the  cause  of 
the  injury.  As  to  this,  it  could  have  no  legal  tendency  one  way 
or  another.  But  if  it  had,  it  would  be  against  the  party  offering 
it.  The  plaintiff  would  be  bound,  in  order  to  entitle  himself  to 
recover,  to  satisfy  the  jury  by  proof  that  the  obstruction  produced 
in  the  road  was  the  cause  of  the  injury ;  and  the  defendant,  on  the 
other  hand,  would  be  at  liberty  to  show  that  it  arose  from  the 
want  of  ordinary  care  on  the  part  of  the  plaintiff. 

In  conclusion,  we  submit  that  the  record  was  properly  received 
in  evidence,  and  that  although  the  court  may  have  erred  in  charg* 
ing  the  jury  "that  they  might  apportion  the  damages,  yet  the  whole 
charge,  taken  together,  placed  the  law  properly  before  the  jury. 

At  most,  if  the  charge  was  erroneous  in  respect  to  apportioning 
the  damages,  a  reversal  for  that  cause  alone  leaves  us  entitled  to 
have  the  cause  remanded  for  further  trial. 

H.  Stanbery,  for  defendant  in  error : 

A  carrier  of  passengers  is  not  an  insurer.  The  law  for  the  pro- 
tection of  his  passengers  imposes  upon  him  the  duty  of  using  the 
the  greatest  degree  of  care.    UcKinney  v.  Neil,  1  McLean,  550. 

Where  a  passenger  is  hurt,  he  can  only  recover  of  the  proprie- 
tor  by  proof  of  the  want  of  that  degree  of  care  which  the  law  re- 
quires. The  recovery  in  Maury  r.  Talmadge  must  have  proceeded 
upon  such  proof.    If  Talmadge  had  shown  *that  the  upset    [20& 
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I  m  ,       m 

was  caased  by  an  iDsafficient  road,  withoat  faalt  on  his  part,  ther& 
could  have  been  no  verdict  against  him. 

The  verdict  and  jadgment  in  that  case,  therefore,  establish  his 
negligence — his  tortious  omission  of  that  degree  of  care,  in  the 
transport  of  his  passengers,  which  the  law  demanded. 

If  the  road  company  failed  in  their  duty  by  not  providing  a 
safe  road,  does  that  excuse  Talmadge  for  failing  in  his  daty  to 
use  extreme  care  in  driving  his  passengers  over  it?  Shall  the 
company,  though  equally  in  fault,  indemnify  Talmadge  from  th& 
damages  which  a  jury  awarded  against  him  for  his  own  negli- 
gence ? 

If  that  be  so,  there  is  an  end  to  the  safety  of  the  passenger.. 
The  coach  proprietor,  when  he  approaches  a  bad  road,  at  the  very 
time  when  the  extreme  care,  required  of  him  by  the  law,  is  most 
necessary,  may  very  safely  omit  that  degree  of  care,  with  the  cer- 
tain assurance  that,  if  he  use  but  ordinary  care,  every  cent  which 
the  injured  passenger  recovers  from  him  he  can  recover,  back 
from  the  supervisor  or  road  company.  It  would  be  against  the 
policy  of  the  law,  and  tend  to  encourage  negligence  in  the  per- 
formance of  a  duty  in  which  the  lives  and  safely  of  passengers  are 
concerned. 

Where  a  passenger  is  injured  by  careless  driving  over  a  bad 
road,  he  has  an  election  which  to  sue,  the  road  company  or  the 
coach  proprietor.  Both  are  guilty  of  negligence,  and  the  pas- 
senger, being  wholly  without  fault,  may  look  to  either;  but  the 
road  company  can  not  have  recourse  over  upon  the  coach  pro- 
prietor, nor  the  coach  proprietor  upon  the  road  company,  either 
for  full  indemnity  or  contribution.  The  law  will  assist  neither,  as 
both  have  been  in  fault. 

It  is  a  well-settled  principle  that  one  tort  feasor  shall  have  no 
contribution  against  another. 

Again,  where  an  injury  happens  from  negligence  of  two  or 
more,  no  one  of  them,  who  has  been  at  all  in  fault,  or  guilty  of 
any  negligence,  can  look  to  the  other,  although  that  other  is  the 
primary  cause  of  the  injury.  22  Bng.  C.  L.  280. 
206]  *It  is  said,  in  behalf  of  Talmadge,  that  the  law  requires 
from  the  person  passing  over  a  highway  only  ordinary  care,  and 
if,  with  such  care,  an  injury  is  sustained  by  reason  of  an  unsafe 
road,  he  may  recover  against  the  person  whose  duty  it  is  to  keep 
up  the  road. 
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We  admit  sach  to  be  the  rale,  and,  so  far  as  the  immediate  dam- 
ages are  concerDed  (that  is,  the  breaking  of  the  coach,  etc.),  Tal- 
madge may  recover  of  the  company,  although  he  only  used  or- 
dinary care.    A  very  different  qaestion  arises  upon  this  transcript. 

The  damages  recovered  in  that  are  consequential.  They  are 
given  against  Talmadge,  not  because  of  an  unsafe  road,  but  that, 
in  conducting  his  coach  over  such  a  road  he  was  guilty  of  negli- 
gence, and  omitted  the  degree  of  care  which  the  law  imposes  upon 
the  carrier  of  passengers. 

If  the  traveler  uses  no  more  than  ordinary  care  he  is  in  no  fault; 
and  if  injured,  the  law  will,  therefore,  relieve  him;  but  if  the 
carrier  of  passengers  uses  only  ordinary  care  he  is  in  fault,  and 
the  law  will  not  assist  him. 

Again,  how  does  it  appear  that  the  verdict  in  Maury  v.  Tal- 
madge proceeded  upon  the  ground,  or  proof,  that  ordinary  care 
was  observed  by  Talmadge,  making  him  answer  only  for  the  want 
of  that  greater  degree  of  care  which  the  law  requires?  Nothing 
but  the  transcript  of  the  record  was  produced,  and  that  shows  a 
case  of  carelessness  of  the  most  culpable  sort,  overloading,  want 
of  lights,  etc.  No  proof  was  added  to  show  on  what  sort  of  care- 
lessness the  jury,  in  that  case,  proceeded  ;  only  it  did  appear  after- 
ward that  there  was  proof  of  carelessness,  on  the  part  of  Tal- 
madge, in  the  case  of  Maury  v.  Talmadge,  which  was  not  before 
the  jury  in  the  case  of  Talmadge  t;.  The  Road  Co.  Talmadge 
undertook  to  prove  to  the  jury,  in  his  case  against  the  road  com- 
pany, that  he  used  ordinary  care.  Admit  that  he  succeeded  in 
establishing  that  fact  in  this  case,  does  it  follow  that  he  is  entitled- 
to  recover  the  damages  which  were  assessed  by  another  jury  upon 
other  proof?  How  could  this  jury  determine  upon  what  ground 
these  damages  were  assessed,  not  having  before  *them  the  [20? 
proof  of  carelessness  which  was  made  to  that  other  jury?  How 
do  we  know  the  degree  to  which  the  damages  were  aggravated  by 
the  proof  then  made  of  Talmadge's  negligence? 

All  we  know  about  that  case  is,  that  the  declaration  alleged 
culpable  negligence ;  that  it  was  sustained  by  proof  of  which  this 
jury  had  no  knowledge.  The  verdict  of  that  jury  was  given  on 
one  state  of  facts;  the  verdict  of  this  jury  on  another;  and  yet, 
it  is  claimed  that  this  jury  shall  respond  to  those  damages. 

It  may  be  that  the  verdict  in  Maury  r.  Talmadge  was  wrong, 
against  the  weight  of  evidence,  or  founded  upon  the  testimony  o£ 
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perjured  witnesses.  If  so,  it  is  Talmadge's  misfortune,  not  the 
road  company's.  He  had  an  opportunity  of  being  heard — they 
had  not;  and  the  verdict,  right  or  wrong,  was  against  him,  not 
them. 

Mr.  Hunter  admits  the  record  in  Maury  v.  Talmadge  establishes 
negligence  in  fact  against  Talmadge.  He  attempts  to  find  eases 
in  which  the  party,  against  whom  negligence  is  so  established, 
may  recover  over  against  some  third  person,  and  use  the  record  to 
ascertain  the  quantum  of  damages. 

First  is  his  case  of  a  common  carrier.  Now  the  clear  distinc- 
tion between  that  case  and  this  is,  that  the  recovery  against  the 
carrier  does  not  establish  the  fact  of  actual  fault  or  negligence  in 
the  carrier.     He  is  an  insurer. 

Next  is  the  case  of  escape.  I  am  indebted  to  the  counsel  for 
the  suggestion  of  this  case,  as  it  furnishes  an  illustration  of  the 
difference  between  an  actual  fault  and  mere  legal  carelessness. 

If  the  escape  is  voluntary — that  is,  if  the  sheriff  is  actually  in 
fault,  he  can  not  recover  over  against  the  debtor.  If  it  is  invol- 
untary, he  can. 

But,  suppose  there  were  actual  negligence  in  the  involuntary 
escape,  why  should  not  the  sheriff  recover  over  against  the 
debtor? 

That  right  stands  upon  a  different  ground  from  the  right  to 
recover  in  the  case  at  bar.  The  sheriff  is  made  liable  to  the 
208]  *creditor  for  the  debt,  and  if  he  recovers  over  against  the 
debtor,  he  recovers  no  more  than  the  debt.  No  one  pretends  that 
rthe  debtor  paid  or  discharged  his  debt,  by  running  away  or  break- 
ing jail. 

Why  was  the  sheriff  allowed  to  recover  over  against  the  county, 
in  the  case  of  the  Commissioners  of  Brown  v»  Butt,  2  Ohio, 
355  ?  Simply  on  the  ground  that  there  was  no  fault  in  the  sheriff. 
He,  like  the  common  carrier,  is  made  liable  in  any  event. 
Whether  he  can  recover  over,  depends  on  the  question  whether 
he  had  been  actually  in  fault.  For  if  his  act  has  contributed,  even 
in  a  slight  degree,  to  the  tort,  he  can  have  no  contribution  from 
iinother  who  is  even  more  in  fault  than  himself  22  Eng.  Com. 
Law,  280. 

T.  EwiNO,  for  Talmadge,  in  reply: 

There  seems  to  be  an  impression  that  this  is  a  case  of  a  wrong- 
doer attempting  to  recover  over  against  another  wrong-doer, 
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damages  to  which  he  has  been  subjected,  partly,  at  least,  by  his 
own  unlawful  act;  but  nothing  can  be  further  from  the  truth  of 
the  case.  The  action  of  Maury  v,  Talmadge  was  not  founded  on 
tort,  but  contract.  It  was  a  contract,  which  Talmadge  can  show, 
entirely  consistent  with  that  recovery,  ho  took  the  ordinary  means, 
and  us<?d  ordinary  care  and  diligence  to  comply  with,  and  which 
he  would  have  complied  with  but  for  the  obstruction  placed  in  the 
road  by  the  plaintiffs  in  error.  They,  by  their  wrongful  act  pre- 
vented its  performance  and  subjected  him  to  damages  for  its 
breach.  The  injury  was  consequent  upon  the  wrongful  act  of  the 
road  company.  The  damages  flowed  directly  and  immediately 
from  the  injury. 

The  undertaking  of  Talmadge  was  analogous  to  that  of  a  com- 
mon carrier,  and  the  declaration  contains  like  allegations  of  negli- 
gence. Yet  no  one  doubte  that  the  carrier,  after  a  recovery  against 
him,  might  recover  over  against  one  who  had  caused  injury  to  the 
goods  which  he  was  transporting,  precisely  as  he  could  recover 
for  his  own  goods,  and  upon  the  ^same  state  of  facts.  The  [209 
owner,  it  is  true,  may,  if  he  choose,  have  his  action  against  the 
wrong-doer,  but  he  is  not  compelled  to  resort  to  him.  He  may  re- 
cover against  the  carrier,  and  the  carrier  may  recover  over.  And 
neither  in  the  case  against  the  stage  proprietor,  nor  the  common 
carrier,  is  negligence  the  gist  of  action.  It  need  not  even  be 
proved.  The  overturning  of  the  stage  and  the  personal  iiQury 
in  the  one  case,  and  the  loss  or  damage  to  the  goods  in  the  other, 
is  sufficient.  The  defendant  is  thereby  shown  to  have  failed  in 
the  performance  of  his  contract,  and  must  show  an  excuse;  in  the 
case  of  the  carrier,  that  the  loss  was  sustained  by  the  act  of  God, 
or  the  public  enemy ;  in  the  case  of  the  stage  contractor,  that  the 
utmost  possible  diligence  and  care  to  effect  a  performance,  and  that 
the  breach  of  contract  was  occasioned  by  some  casualty  which 
that  extreme  care  and  diligence  could  not  prevent. 

This  is  the  law  of  the  two  cases,  as  laid  down  in  the  books.  I 
can  see  no  distinction  between  them  as  to  the  right  to  a  recovery 
over,  except  in  the  degree  of  proof,  nor  any  incongruity  in  allow- 
ing a  recovery  in  either  one  or  the  other  of  the  cases. 

The  law  recognizes  a  distinction  as  to  the  degree  of  care  re- 
quired from  individuals  in  different  situations,  the  want  of  which 
will  render  them  liable  to  others  for  injuries,  or  disable  therci  from 
recovering  for  injuries  occurring  to  themselves.    It  is  not  for  us 
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now  to  say  whether  there  is  anything  sound  or  rational  in  tue 
distinction.  The  laws  of  all  civilized  countries  have  recognised 
it,  and  it  is  perfectly  well  marked  and  defined  in  our  own  legal 
system.  In  some  cases  no  more  than  ordinary  care  is  necessary; 
in  others,  the  utmost  care  and  vigilance.  For  example,  if  Tal- 
madge, passing  with  his  coach,  had  given  a  seat,  as  a  mere  favor, 
to  any  person,  he  is  not  free  from  all  obligation  to  such  voluntary 
passenger;  but  if  he  become  liable  to  him  for  an  injury  happen- 
ing, it  must  be  upon  the  ground  of  negligence  merely,  not  of  con- 
tract, and  that  negligence  must  be  gross,  and  it  mast  be  expressly 
proved.  In  that  case  the  stage-owner  would  be  bound  to  use  or- 
210]  dinary  *care,  such  as  a  man  of  common  prudence  would 
use  under  like  circumstances ;  and  if  he  be  guilty  of  gross  negli- 
gence, and  an  injury  happen,  he  will  be  liable;  for,  though  he 
may  risk  his  own  neck  as  recklessly  as  he  pleases,  he  has  no  right 
wantonly  to  expose  his  voluntary  passenger  to  danger  and  injury. 

But  in  the  case  of  Maury,  Talmadge  had  bound  himself,  by  con- 
tract, to  carry  him  safely,  for  which  Maury  paid  a  valuable  con- 
sideration. If  he  did  not  carry  him  safely,  he  had  failed  in  the  per- 
formance of  his  contract,  and  was  liable  to  all  the  damages  which 
Maury  sustained  by  reason  of  the  breach,  unless  he  could  show, 
by  way  of  excuse,  that  he  was  well  provided  with  the  means  to 
carry  his  contract  into  effect;  that  he  made  all  reasonable  exer- 
tions to  that  end,  and  that  at  the  moment  the  injury  happened  he 
nsed  the  utmost  care  to  prevent  it. 

These  cases  are  separated  from  each  other  by  a  broad  margin, 
perfectly  well  defined  in  the  law,  analogous  to  that  which  sep- 
arates the  deposit  of  goods  for  compensation  from  the  deposit  for 
the  mere  accommodation  of  the  depositary. 

Now,  there  is  a  distinction  similar  to  this,  and  equally  well  de- 
fined, in  the  degree  of  care  which  will  enable  an  individual  to  re- 
cover against  a  person  obstructing  a  highway,  and  the  care  that 
will  excuse  him  from  damages  on'  his  contract  with  his  passenger. 

This  proposition  does  not  seem  to  be  controverted  by  the  coun- 
sel for  the  '•oad  company.  If  it  be  correct,  then  Talmadge,  on  the 
very  same  evidence  on  which  Maury  has  rightfully  recovered 
against  him,  could  also  recover  against  the  road  company,  for  the 
injury  done  to  his  own  person^  if  he  had  suffered  such  injury. 
Tliis  does  not  seem  to  be  denied  by  counsel.  Then  the  only  mat- 
ter in  controversy  is,  whether,  upon  these  conceded  propositions, 
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Talmadge,  beiDg  able  to  recover  for  an  injury  done  to  his  own 
person,  he  may  not,  in  some  sapposable  state  of  the  evidence,  also 
recover  for  an  injury  done  to  him  in  the  person  of  another.  If  his 
wife  or  servant,  a  passenger  in  his  stage,  were  wounded,  and  he 
incurred  a  surgeon's  bill,  for  setting  a  joint  or  amputating  a  limb, 
could  *not  he  recover  damages  to  the  amount  of  that  bill,  [311 
upon  evidence  on  which  Maury,  his  passenger,  might  also  recover 
against  him?  I  think  it  very  clear  that  he  might.  The  degree 
of  care  to  exonerate  him,  in  the  one  case,  and  in  the  other,  to 
charge  the  road  company,  is  very  different.  If  he  used  ordinary 
care,  he  might  charge  the  road  company;  but  he  must  have  used 
the  utmost  care  in  order  to  exonerate  himself  against  his  pas- 
senger. If  he  may  recover  for  such  expense  necessarily  incurred 
by  him,  because  of  an  injury  done  to  his  wife  or  servant,  may  he 
not  also  recover  for  a  like  expense,  necessarily  incurred  by  rea- 
son of  an  injury  done  his  passenger;  that  is,  if  the  injury  be  the 
direct  and  immediate,  and  not  the  remote  and  contingent,  conse- 
quence of  the  wrong  done  him  ?  The  verdict  and  judgment  might 
not  be  evidence  for  Talmadge  against  the  company,  if  the  value 
of  Maury's  knee  could  be  exactly  fixed  and  shown  as  the  measure 
of  damages,  but  that  is  not  the  case.  The  contract  of  Talmadge 
with  Maury  was  broken  by  reason  of  the  unlawful  act  of  the  road 
company.  That  was  the  injury  which  Talmadge  sustained,  and 
it  was  a  direct  and  immediate  injury,  produced  and  consummated 
at  the  moment.  Is  he  loss  entitled  to  recover  for  it  than  if  it  had 
been  a  wound  upon  his  own  person  ?  Suppose  a  mail  contractor, 
liable  to  a  penalty  for  failing  to  make  his  time,  some  one  unlaw- 
fully places  an  obstruction  in  the  road  which  prevents  him,  and 
he  thereby  incurs  the  penalty.  This  injury  is  more  rembte  than  the 
one  of  which  we  complain,  but  it  seems  to  me  that  he  may  recover 
to  that  extent.  It  is  the  damage  which  he  has  suffered  by  reason 
of  th<d  unlawful  obstruction,  and  not  more  remote  than  the  sur- 
geon's fee  for  sotting  a  limb,  broken  by  the  fall  of  a  horse. 

I  can  see  no  objection  to  the  right  of  Talmadge  to  recover,  un- 
less it  arise  from  the  doubt  whether  Maury  would  elect  to  bring 
his  action  against  him,  or  against  the  road  company,  for  the 
injury  to  him.  But  he  has  elected  to  take  his  remedy  against 
Talmadge ;  and  the  record,  rejected  by  the  court,  shows  that  fact. 
We  suppose  that  his  recovery  against  Talmadge  could  be  well 
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213]     pleaded  in  bar  to  an  action  by  him  against  the  *road  com- 
pany, for  the  8ame  injury,  the  judgment  being  satisfied. 

There  are  many  cases,  some  even  in  tort,  in  which  a  recovery 
between  third  persons  can  be  given  in  evidence,  for  the  purpose 
of  showing  the  amount  of  damages  to  which  a  plaintiff  is  entitled. 

If  A.  convert  the  goods  of  B.,  and  C.  take  them  from  A.,  as  a  * 
trespasser,  fi.  may  have  his  action  against  A.  or  C,  and  recover  the 
value  of  his  goods;  and  A.  may  have  an  action  against  C.  for  the 
trespass,  but  may  not  recover  the  value  of  the  goods,  because  they 
are  the  property  of  B.  But,  if  B.  bring  trover  against  A.,  and  re- 
cover, the  property  of  the  goods  is  thereby  transferred  to  A.,  and 
A.  may  thereupon  recover  the  value  of  the  goods  against  0.;  and 
he  may  give  in  evidence  the  record  of  the  case  of  B.  against  him, 
on  the  trial  with  C,  to  show  that  he  is  so  entitled. 

In  the  present  case,  Talmadge  offers  the  record  to  show  the 
amount  of  damages  he  sustained,  by  reason  of  the  wrongful  act  of 
the  defendants,  and  for  no  other  purpose.  The  wrongful  act  of  the 
defendants,  and  that  the  damages  recovered  by  Maury  are  the 
result  of  that  wrongful  act,  are  facts  to  be  proved,  of  course,  by 
other  evidence. 

It  is  admitted,  by  defendants'  counsel,  that  there  is  a  difference 
in  the  degree  of  care  and  skill  which  is  necessary  to  exonerate  a 
carrier  of  persons  from  damages  for  an  injury  done  to  his  passen- 
gers by  the  upsetting  of  the  coach,  and  the  care  and  skitl  which  is 
necessary  to  entitle  the  person  passing  upon  a  road  to  recover  for 
an  injury  done  him  by  an  obstruction  wrongfully  piaced  in  the 
road.  The  distinction  is  strong  and  marked.  In  case  of  a  person 
passing  the  road,  he  may  recover  damages  for  an  injury  sustained 
by  reason  of  an  obstruction,  if  he  use  ordinary  care.  In  the  case 
of  the  carrier  of  passengers,  he  must  use  the  utmost  possible  care, 
and  he  must  also  according  to  the  langiage  of  Lord  Ellenborough, 
in  Jackson  v,  Tottell,  2  Stark.  37,  ''  have  used  the  best  and  soundest 
judgment  under  the  circumstances''  5  Pet.  56,  and  cases  there 
abstracted.  Thus,  even  an  error  of  judgment,  on  the  part  of 
213]  ""the  driver,  at  the  moment  of  the  emergency,  though  he  be 
skilKul  and  experienced,  renders  the  owners  liable. 

The  action  which  is  brought  for  the  injury  against  ftie  carrier 

is  not  an  action  of  tort^  or  sounding  in  tort;  it  is  an  abuse  of  legal 

terms  so  to  designate  it.    It  is  an  action  upon  contract^  and  one  of 

the  most  strict  contracts  known  to  the  law.    A  breach  of  it  is  no 
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tort;  not  Dearly  bo  mach  as  tbe  breach  of  a  contract  to  pay  money. 
For  tho  party  entering  into  it  may  have  made  every  prudent  and 
effective  arrangement  to  comply  with  it;  he  may  have  the  best 
coach,  the  best  harness,  and  the  best  driver  that  can  be  procured; 
and  the  driver,  even  at  the  moment  of  the  accident,  may  bo  atten- 
tive and  vigilant,  ''but  if  fie  fail  to  use  the  best  and  soundest  judg- 
ment under  the  circumstances^''  and  an  injury  happens,  the  owner  is 
liable.  What,  then,  have  we  to  do  with  tort  feasors,  or  tbe  law  re- 
lating to  them,  in  this  case? 

The  coansol  for  the  defendants  admits  the  rule  as  we  have  laid 
it  down,  and  that,  "so  far  as  the  immediate  damages  are  concerned, 
that  is,  the  breaking  of  the  coach,  etc.,  Talmadge  may  recover  of 
the  company,  although  he  used  only  ordinary  care;"  but,  he  adds, 
"  a  very  different  question  arises  under  the  transcript/*  Now  I 
am  wholly  unable  to  perceive  the  difference. 

Talmadge  may  recover  against  tho  road  company  if  he  used  or- 
dinary diligence ;  but  what  is  he  to  recover  ?  If  he  may  recover 
at  all,  he  must  recover  to  the  full  amount  of  the  injury  done  him, 
actually  and  immediately,  by  the  wrong  of  the  defendants.  Though 
the  injury  be  done  at  once,  and  on  the  instant,  the  amount  of  dam- 
ages  may  not  be  ascertained  immediately.  For  instance  —  his 
coach  is  broken ;  for  that,  say  counsel,  he  may  recover.  He  is 
personally  injured;  for  that,  also,  I  suppose,  they  will  admit  he 
may  recover.  So,  if  his  wife  or  his  child  be  injured.  But  the 
amount  of  those  damages  can  not  be  ascertained  until  ho  has  paid 
the  surgeon's  bill  for  attending  them,  and  dressing  their  woundsj 
etc/  And  if  he  thinks  the  surgeon's  charges  too  high,  and  he  con« 
tests  his  bill  in  a  suit,  the  amount  of  the  recovery  against  him,  by 
the  surgeon,  would  ^settle  this  item  of  damages,  done  at  the  [314 
moment  of  the  upset,  but  not  ascertained  till  verdict  and  judg- 
ment. 

But  here  was  a  passenger  in  the  coach  of  Talmadge,  for  whose 
safely  he  is  responsible;  and  whether  he  is  his  insurer af  all  events^ 
or  his  insurer  against  the.  particular  wrong  of  the  defendant,  in 
manner  and  effect,  as  it  produced  the  injury,  is,  I  humbly  conceive, 
a  matter  of  no  importance  whatsoever.  The  injury  of  the  pas- 
senger formed  part  of  the  damage  done  to  Talmadge  by  the  upset, 
as  absolutely  and  immediately  as  the  damage  done  to  his  own  per- 
son, or  to  his  own  wife  or  child.    This  damage  was  done  instantly, 
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bat  the  extent  of  it  was  not  ascertained  until  the  recovery  in  the 
Buit  of  Maury  v.  Talmadge. 

But  it  is  said,  that  as  the  record  in  the  case  of  Maury  t;.  Tal- 
madge shows  that  Talmadge  Was  guilty  of  negligence,  he  there- 
fore shall  not  recover  as  to  that  matter  against  the  road  company. 
Let  us  not  be  misled  by  words.  The  counsel  has  admitted,  that, 
in  the  very  transaction  in  which  this  charge  of  negligence  would 
be  sustained,  as  between  ^aury  and  Talmadge,  the  requisite  care 
and  diligence  may  have  been  used  by  Talmadge  to  enable  him  to 
recover  against  the  road  company,  for  what  he  calls  an  immediate 
injury  to  himself.  Therefore,  what  was  negligence  as  between 
Maury  and  Talmadge,  is  not  negligence  when  the  question  arises 
between  Talmadge  and  the  road  company. 

What,  then,  I  ask,  has  the  charge  of  negligence,  in  the  declara- 
tion in  the  case  of  Maury  v,  Talmadge,  to  do  with  the  case  now 
pending?  It  does  not  affect  the  question  in  any  form  whatever. 
The  negligence  then  charged  may,  or  it  may  not,  have  been  that 
kind  of  negligence  which  would  exonerate  the  company;  but  as 
it  does  not,  necessarily,  exonerate  them,  the  record  of  the  recovery 
may  be  admitted  in  evidence  precisely  in  the  same  manner,  with 
the  s^me  effect,  as  if  no  charge  of  negligence  were  contained  in 
it.  The  record  proves  nothing  but  an  item  of  damages  sustained 
by  Talmadge ;  it  does  not  prove,  or  tend  to  prove,  that  the  defend- 
ants are,  or  are  not,  liable  for  those  damages.  The  evidence  on 
215]  that  trial  *could  be  used  no  farther  than  merely  to  show  that 
this  particular  injury  was  the  ground  of  the  action,  and  the  cause 
of  the  recovery. 

But  what,  in  effect,  is  the  charge  of  negligence  in  the  declara- 
tion, in  the  case  of  Maury  v.  Talmadge?  Surely  with  reference 
to  the  contract  and  the  law  which  governs  the  contract.  Suppose 
the  effect  which  the  law  attaches  to  it  had  been  set  forth  in  terms 
in  the  declaration,  and  the  broach  in  like  terms ;  that  is,  in  sub- 
stance, thus:  ''Yet  the  said  defendant,  not  regarding  his  promises 
and  undertakings,  did  not  use  the  utmost  possible  care  to  carry  and 
convey  the  said  plaintiff  safely  and  securely  on  the  said  coach,  on 
his  said  journey,  but  wholly  failed  so  to  do;  and,  on  the  contrary 
thereof,  used  no  more  than  ordinary  care  and  diligence,  etc." 
Could  it  be  contended  that  here  would  be  such  a  charge  of  ncgli* 
gence  that  the  very  declaration,  in  the  case  in  which  the  damages 
sustained  by  Talmadge  was  shown,  would,  in  terms,  exclude  him 
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from  giving  tho  record  in  evidence?  And  yet,  the  general  word 
negligence,  in  this  declaration,  means,  in  legal  contemplation, 
nothing  more  than  a  want  of  the  utmost  possihle  care  and  the 
utmost  human  foresight ;  and  the  want  of  skill  charged  in  the 
driver  is  only  a  want  of  talent  or  ability  to  exercise  ''  the  best  and 
sonndest  judgment  under  the  circumstances/'  As  referable  to 
the  road  company,  this  is  not  negligence  and  want  of  skill.  These 
words,  in  the  declaration  in  Maury's  case,  have  no  such  meaning 
as  applicable  to  the  road  company,  and  it  would  be  merely  stick- 
ing in  the  bark  to  consider  them  transferable  from  the  one  case 
to  the  other — ^give  the  words  in  the  one  case  the  sense  which  they 
legally  bear  only  in  the  other. 

It  is  admitted,  by  counsel,  that  if  Talmadge  ,had  been  a  common 
carrier,  and  had  in  his  vehicle  the  goods  of  a  third  person,  which 
were  damaged  by  the  upset,  and  the  injured  person  had  recovered 
against  Talmadge  the  value  of  tho  goods,  the  verdict  and  judg- 
ment against  Talmadge  could  be  given  in  evidence  by  him  in  this 
suit;  and  he  admits,  in  another  part  of  his  brief,  that  Talmadge 
could  recover,  too,  against  these  defendants,  even  in  a  case  where 
Maury  might  have  recovered  against  *him.  And  why?  [316 
Because,  he  says,  the  common  carrier  is  liable  at  all  events. 
Now,  I  do  not  see  the  force  of  this  distinction.  Talmadge  was 
liable  to  Maury  under  circumstances  in  which  the  defendants  are 
liable  to  him,  and  what  matters  it  whether  his  liability,  over  to 
others,  is  or  is  not  unlimited?  What  has  the  defendant  to  do 
with  that?  The  admitted  case  of  the  common  carrier  entirely 
disposes  of  the  objection  that  these  damages  are  remote,  not  im- 
mediate. They  are  just  as  much  the  instantaneous  result  of  the 
injury  in  the  case  of  the  broken  bone  as  of  the  broken  crate.  The 
amount  of  damages  is  alike  determined  by  verdict  and  judgment. 

But  the  learned  counsel  contends  that  it  is  against  public  policy 
to  suffer  the  carrier  of  persons  to  recover  over  against  an  in- 
dividual who  has  placed  obstructions  in  the  road,  the  damages 
which  his  passenger  has  sustained,  and  which  he  has  been  com- 
pelled to  pay,  by  reason  of  the  obstruction.  And  he  urges,  if 
such  recovery  over  be  allowed,  that  such  carriers  will  take 
small  care  of  the  safety  of  their  passengers.  Now,  I  do  not  per- 
ceive the  danger  of  such  effect  following  from  allowing  tho  recov- 
ery, any  more  than  there  is  from  allowing  the  carrier  to  recover 
when  his  wagon  is  upset  by  a  like  cause  and  the  goods  damaged ; 
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but  to  deny  the  recovery  will  result  in  gross  injustice.  It  is  no 
matter  whether  the  obstruction  be  placed  in  the  road  carelessly 
or  maliciously;  and  let  the  law  be  as  counsel  contend,  and  one 
man,  by  obstructing  a  highway,  either  through  negligence  or 
malice,  may  ruin  another,  and,  at  the  same  time,  render  himself 
in  no  wise  liable;  and  that,  too,  in  a  case  where  the  injured  per- 
son has  used  the  ordinary  care  which  a  prudent  man  would  use 
to  avoid  the  obstruction. 

The  allegation  that  this  is  a  wrong  on  the  part  of  Talmadge, 
which  thus  renders  him  liable  to  Maury,  that  it  was  his  own 
fault,  his  own  negligence,  is,  again  let  me  observe,  as  between 
these  parties,  wholly  without  foundation  in  the  case.  The  ac- 
tion was  not  upon  a  wrong,  but  a  contract.  Talmadge  agreed  to 
use  more  than  common  diligence,  and,  if  he  did  not  do  so,  to  be 
217]  *liable  to  Maury  ;  but  he  made  no  such  agreement  with  the 
defendants,  and  they  have  no  right  to  claim  its  performance  of 
him.  It  is  a  tort  on  the  part  of  the  road  company  as  to  Tal- 
madge— a  failure  to  perform  a  contract  as  between  Talmadge  and 
Maury. 

The  last  charge  complained  of  by  defendants,  namely,  that  if 
Talmadge  and  the  road  company  were  equally  in  fault,  the  jury 
might  aj^portion  the  damages,  is,  I  think,  against  law;  and  it  is, 
also,  clearly  against  the  rights  of  Talmadge.  If  he  were  entitled 
to  a  recovery,  it  was  of  the  whole  and  not  half  the  damages,  and 
the  defendants  are  not  injured  by  that  part  of  the  charge. 

Bead,  J.  The  record  shows  that  Talmadge  was  the  proprietor 
of  a  line  of  stages  running  upon  the  road  of  said  company,  and 
that,  in  consequence  of  the  negligence  of  the  company  in  not 
keeping  their  road  in  proper  repair,  one  of  his  coaches  was  upset 
to  the  great  damage  of  a  passenger  in  said  coach.  That  the  pas- 
senger, Matthew  P.  Maury,  sued  Talmadge  for  carelessly  and 
negligently  upsetting  him,  and  obtained,  in  the  circuit  court  of 
the  United  States,  a  verdict  for  J2,300,  which  amount,  together 
with  S130.51,  the  costs,  Talmadge  has  paid.  Talmadge,  there- 
upon, brings  this  suit  to  recover  back  the  sum  so  recovered 
against  him,  or,  at  least,  a  part  of  it,  upon  the  ground  that  the 
wrongful  act  of  the  road  company  was  the  cause  of  the  upsetting 
oi  bis  coach,  and  that  the  upsetting  of  the  coach  occasioned  the 
injury  to  the  passenger  for  which  he  was  amerced  in  damages. 
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The  court  below  admitted  the  transcript  of  the  recovery  of 
Maury  against  Talmadge  as  an  item  of  evidence  to  show  the 
amount  of  damages  which  be  should  recover  from  the  road  com- 
pany. The  court  below  admitted  the  transcript  as  evidence  in 
the  case,  and  charged,  that  if  they  found  the  Zanesville  and  Mays- 
ville Road  Company  had  not  kept  their  road  in  good  repair,  but 
had  been  guilty  of  negligence,  the  jury  would  be  authorized  to 
apportion  the  damages  which  Maury  had  sustained  *by  the  [218 
negligence  of  Talmadge,  and  should  return  a  verdict  tor  such 
amount,  so  found  and  apportioned,  against  the  road  company. 

The  jury,  under  this  charge,  returned  a  verdict  against  the  road 
Gompaoy  for  (2,300,  and  for  (130.51  costs. 

Tlio  road  company  prosecuted  a  writ  of  error,  and  the  judgment 
below,  for  the  amount  of  this  verdict,  was  reversed  in  the  Supremo 
Court.  To  reverse  this  latter  judgment  this  writ  of  error  is 
prosecuted. 

The  whole  question  is  simply  this :  whether  among  wrong-doers, 
where  damages  have  been  recovered  against  one,  an  apportionment 
may  be  had  among  the  several  wrong-doers,  and  each  be  com- 
pelled to  contribute? 

A  carrier  of  passengers,  for  hire,  is  bound  to  exercise  the  high- 
est possible  degree  of  care;  and  if,  by  the  slightest  negligence  on 
his  part,  an  injury  is  sustained  by  a  passenger,  he  can  recover  the 
amount  of  damage  sustained. 

No  damage,  however,  could  be  recovered  against  Talmadge 
unless  there  had  been  negligence,  or  some  wrongful  act  on  his 
part,  which  occasioned  the  injury.  This  negligence  was  proven 
in  the  circuit  court,  and  there  was  evidence  to  the  same  effect 
on  the  trial  of  this  case. 

Talmadge  now  says  to  the  road  company,  if  you  had  not  been 
negligent  in  not  keeping  your  road  in  repair  my  coach  would  not 
have  been  overturned,  and  no  damage  would  have  been  recovered 
against  me.  The  road  company  may  say,  with  equal  truth,  to 
Talmadge,  unless  your  coach  had  been  negligently  driven  it  would 
not  have  overturned.  Both  were  more  wrong-doers.  The  pas- 
senger selected  Talmadge,  with  whom  he  had  contracted  for  his 
safe  transportation,  and  recovered  against  him. 

Now,  there  is  no  principle  of  law  upon  which  Talmadge  can 
compel  the  road  company  to  respond,  in  damages,  for  his  wrong- 
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ful  act.  The  injury  which  Taimadge  sustained,  directly,  by  the 
negligent  act  of  the  road  company,  may  be  recovered. 
219]  ^This  is  the  law.  And  if  the  court  should  permit  carriers 
to  recover  the  damages  from  the  owners  of  bad  roads,  for  injuries 
consequent  upon  the  negligence  of  such  carriers,  there  would  be 
very  little  safety  for  passengers. 
Judgment  affirmed. 


John  Betts  r.  Jambs  Wise  et  al. 

A  woman,  under  the  ordinance  of  1787,  was  dowable  of  all  lands  of  which 
her  husband  was  seized  during  coverture. 

This  is  a  bill  in  chancery,  from  the  county  of  Hamilton,  for  the 
foreclosure  and  sale  of  mortgaged  premises. 

The  mortgage  was  given  to  secure  the  payment  of  two  notes, 
one  of  which  has  been  paid.  To  the  second  note  was  attached  a 
condition,  that  it  is  not  to  become  due,  unless  Mrs.  Dayton's 
dower  interest,  in  a  certain  square  in  Cincinnati,  shall  be  released* 
The  bill  avers,  that  Mrs.  Dayton  had  no  dower  in  the  premises, 
and,  the  condition  being  void,  the  note  is  due. 

The  land  was  originally  purchased  from  the  government  by 
Symmes;  and  by  him,  on  March  2,  1798,  conveyed  to  Dayton. 
On  April  29, 1803,  Dayton  conveyed  to  Williams,  but  Mrs.  Dayton 
was  not  a  party  to  the  deed.  Upon  these  facts,  the  question 
arises  whether,  before  the  statute  of  1804,  lands  in  Ohio,  claimed 
by  a  husband,  were  liable  to  dower. 

Charles  Fox,  for  plaintiff: 

I  maintain  that,  by  the  terms  of  the  ordinance,  the  widow  was 
220]  only  dowable  of  the  lands  descended  from  her  husband.  ^She 
is  not  dowable,  under  the  ordinance,  of  lands  which  ho  hold  and 
deeded  away  during  the  coverture.  The  act  of  July  14,  1795  (1 
Chase,  187),  is  taken  from  Massachusetts;  and  its  only  object  is  to 
provide  a  mode  of  assigning  the  dower. 

The  act  of  January  19, 1804  (1  Chase,  395),  is  the  first  act  passed 
by  the  Ohio  legislature  on  the  subject  or  dower.  By  section  1  of 
this  act-it  is  provided  that  the  widow  shall  be  entitled,  during 
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her  life,  to  the  use  of  one-third  part  of  all  the  real  property  that 
her  husband  was  seized  of  daring  covertare,  unless  she  shall  have 
joined  with  her  husband  in  the  conveyance. 

If  the  conveyance  from  Dayton  had  been  made  after  the  pas* 
sage  of  the  act  of  1804, 1  have  no  doubt  Mrs.  Dayton  would  have 
been  entitled  to  dower ;  but,  as  the  conveyance  was  made  before 
that  time,  the  act  could  not  affect  the  property  described  in  the 
deed.  There  being  no  dower-right  in  the  way,  there  was  none  to 
release,  and  therefore  the  condition  attached  to  the  note  is  inop- 
erative. 

Samuel  M.  Hart,  for  defendant : 

The  provision  in  the  ordinance  of  1787,  upon  the  construction 
of  which  this  question  depends,  is  as  follows:  *'That  the  estates 
of  resident  and  non-resident  proprietors,  in  said  territory,  dying 
intestate,  shall  descend,"  etc.  [here  follows  the  course  of  descents], 
'* saving,  in  all  cases,  to  the  widow  of  the  intestate,  her  third  part 
of  the  real  estate  for  life,"  etc.;  "and  this  law,  relative  to  de- 
scents and  dower,  shall  remain  in  full  force  until  altered  by  the 
legislature  of  the  district."  This  clause  in  relation  to  dower,  I 
claim,  did  not  limit  dower  to  cases  where  the  husband  died  intes- 
tate, but  merely  recognized  the  right  or  estate  of  dower,  as  it  ex- 
isted at  common  law.  The  construction  for  which  Mr.  Fox  con- 
tends would  have  enabled  a  husband  to  deprive  his  widow  of 
dower  in  his  lands,  by  making  a  will*  The  intention  of  the  framers 
of  this  ordinance  was,  as  I  conceive,  in  this  clause,  to  create  the 
estate  of  dower,  leaving  to  the  common  law  to  define  of  what  that 
estate  ^should  consist.  They  determined  that  the  widow's  [221 
right  of  dower  should  be  saved ;  but  the  extent  and  manner  of 
assigning  it  (until  the  act  of  1796,  adopted  from  Massachusetts), 
was  to  be  determined  by  the  common  law.  This  notion  of  re- 
stricting dower  to  lands  of  which  the  husband  died  seized,  could 
not  have  been  very  prevalent  in  1787,  for  the  common  law,  for 
centuries  prior  to  1787,  as  far  back  as  Magna  Charta,  endowed  the 
widow  of  all  lands  of  which  the  husband  was  seized  during  cov- 
erture. Littleton,  sec.  36 ;  Park  on  Dower,  5.  "  It  has  continued 
unchanged,"  says  Kent,  4  Kent's  Com.  35,  "in  the  English  law  to 
the  present  time,  and  with  some  modifications,  it  has  been  every- 
where adopted  as  part  of  the  municipal  law  of  the  United  States." 
The  modifications  to  which  the  chancellor  here  refers,  I  suppose, 
relate  to  the  question  whether  the  lands  were  wild.    This  is  the 
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modern  doctrine  in  MaBBaehasotts,  15  Mass.  164;  New  Hamp- 
shire, 2  N.  H.  56 ;  and  probably  in  one  or  two  more  states. 

The  first  law  adopted  by  the  legislature  of  Ohio,  that  of  1804, 
embodied  the  idea  of  dower  which  prevailed  in  the  territory  at 
that  time,  and  in  every  other  country,  where  the  common  law  ob- 
tained, so  far  as  I  have  been  able  to  ascertain. 

Lane,  C.  J.  The  statute  of  1804  (Chase's  L.  395)  expressly 
confers  the  estate  of  dower  in  all  lands,  and  puts  at  rest  all  ques- 
tions of  this  kind  since  its  passage. 

The  only  statute  in  force  before,  was  one  from  Pennsylvania, 
adopted  by  the  governor  and  judges,  in  1796.  Chase's  L.  187.  It 
neither  creates  nor  defines  rights,  but  merely  points  out  the  mode 
in  which  dower  may  be  assigned. 

The  ordinance  for  the  government  of  the  Northwest  territory 
provides  a  rule  of  descents  for  the  estates  of  decedents,  in  tho 
course  of  which  it  employs  the  following  language :  "  Saving,  in 
all  cases,  to  the  widow  of  the  intestate,  one-third  of  the  real  estate 
for  life,  and  one-third  of  the  personal  estate  ;  and  this  law,  rela- 
tive to  descents  and  dower,  shall  remain  in  full  force  until  altered 
by  the  legislature  of  the  district."  Swan's  Stat.  42. 
222]  *The  plaintiff  insists  that  before  the  statute  of  1804,  no 
right  of  dower  subsisted,  except  such  as  was  created  by  these 
words ;  and,  as  they  are  used  in  no  other  connection,  than  in  re- 
spect to  lands  descended,  it  is  inferred  that  no  right  of  dower  sub- 
sisted, except  in  the  lands  of  which  the  intestate  died  seized. 

If  the  estate  of  dower  had  no  existence,  except  by  virtue  of  the 
ordinance,  it  would  be  difficult  to  escape  this  conclusion.  Bat 
there  are  certain  institutions  and  rights  which  seem  to  have  their 
foundation  in  the  very  constitution  of  the  human  race.  No  nation 
has  been  found  so  rude  or  uncivilized  as  not  to  have  provided  for 
itself  rules  which  regulate  the  relation  of  marriage,  those  between 
parent  and  child,  and  the  succession  of  decedents'  estates.  And 
men  could  not  subsist,  either  in  society  or  in  the  family,  unless 
these  matters,  at  least,  are  controlled  by  some  rule  which  pos- 
sesses the  force  of  law. 

In  all  the  nations  of  the  Teutonic  stock,  some  right  of  dower  has 

been  found  to  exist  from  the  earliest  antiquity.     This  right  has 

received  various  modifications  at  different  times  and  in  different 

countries;  but  before  the  concessions  of  the  great  charter,  it  as- 
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Bumed  in  England  the  modern  form,  by  which  it  attached  to  all 
lands  of  which  the  hasband  had  seizin  daring  coverture.  This 
continues  to  be  the  law  of  England,  and  is  the  law  in  most  states 
of  the  Union. 

Sach  is  the  common  law  of  dower;  an  institution  existing 
wherever  the  common  law  obtained ;  a  rule  which  each  people  has 
the  power  to  change,  but  a  conception  which  none  could  shake 
off  without  substituting  some  other  provision  in  its  stead.  It  was 
to  a  people,  under  the  dominion  of  this  idea,  that  the  ordinance 
was  addressed,  and,  far  from  assuming  to  prescribe  a  different 
rule,  or  conferring  a  new  right,  it  does  no  more  than  recognize  an 
existing  institution,  and  takes  care  that  it  receive  no  prejudice  by 
the  operation  of  the  law  of  descents.  We  can  regard  it  as  no  less 
than  an  authentic  acknowledgment  of  the  estate  in  dower  at  com- 
mon law,  to  which  law  we  must  recur  to  learn  the  signification  of 
the  term,  and  the  extent  of  the  dowress'  interest. 

^Influenced  by  these  views,  we  are  readily  lead  to  embrace  [223 
the  opinion  that,  daring  all  periods  since  the  organization  of  gov- 
ernment in  the  territory,  a  wife  was  dowable  of  all  lands  within 
it,  of  which  the  husband  was  seized  at  any  time  during  coverture. 
It  follows,  then,  that,  in  this  case,  the  condition  has  not  occurred 
by  which  the  note  was  to  become  due;  and  this  bill,  to  obtain  its 
payment  by  a  sale  of  the  tenements  morgaged,  is  dismissed,  with 
costs.     Bill  dismissed. 


Baniel  McNaughten   et  al.  v.  Harper  Partridge,  Reuben 
Partridge,  et  al. 

One  member  of  a  firm  can  not  bind  his  copartner  by  a  bond  under  seal. 

Where  a  bond  is  executed  by  one  member  of  a  firm,  all  the  members  intend- 
ing the  instrument  should  bind  them,  the  obligee  has  no  remedy  a.<;ain8t 
the  firm  at  law;  but  on  the  ground  of  mistake,  may  charge  them  in 
equity. 

If  the  obligee,  after  discovery  of  the  mistake,  pursues  the  individual  maker 
of  the  bond,  it  is  a  ratification  of  the  instrument,  and  relief  against  the 
copartners  will  not  be  afforded  in  equity. 

Semble,  a  mistake  of  law  may  be  corrected  in  equity. 

This  is  a  bill  in  chancery,  from  the  coanty  of  Stark. 
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The  bill  states  that,  in  the  years  1836  and  1837,  the  complain- 
ants, with  one  Gregory  Powers,  since  deceased,  were  merchants 
in  business,  under  the  firm  name  and  description  of  McNaughten, 
Powers  &  Co.,  and,  during  their  continuance  in  business,  sold  and 
delivered  large  quan tides  of  merchandise  to  the  respondents,  who 
were  likewise  merchants  in  company,  under  the  natne  and  firm  of 
H.  &  R.  Partridge  &  Co.,  which  said  merchandise  was  charged  in 
account  to  the  respondents,  and  used  by  them  in  their  copartner- 
ship business. 

324]  *That  on  September  25, 1837,  there  was  a  settlement  of 
all  accounts  and  dealings  between  the  firms  of  the  complainants 
and  respondents,  and  there  was  found  due  to  complainants  (411.92, 
for  which  sum  a  bond,  or  judgment  note,  was  executed,  and  made 
payable  on  the  1st  day  of  November,  then  next  ensuing,  and  by 
which  S.  L.  Hand,  or  any  attorney,  etc.,  was  authorized  to  enter 
an  amicable  suit  on  said  bond,  and  to  suffer  judgment  thereon  by 
confession,  default,  or  otherwise,  in  any  court  of  record,  for  the 
amount  due  thereon  ;  which  bond,  or  judgment  note,  was  signed 
H.  &  R.  Partridge,  [l.  s.]  by  Wm.  W.  Hale.  [l.  s.] 

The  bill  further  states  that,  at  the  time  of  the  execution  of  the 
bond,  it  was  not  their  intention  to  release  or  discharge  any  of  tho 
individual  members  of  the  firm  of  H.  &  R.  Partridge  &  Co.  from 
the  amount  of  said  bond,  nor  had  they,  nor  either  of  them,  any  ex- 
pectation or  wish  to  be  released  or  discharged  therefrom. 

Both  complainants  and  respondents  supposed  that  one  member 
of  a  firm  could  bind  the  firm  in  any  contract  or  bond  in  the  name 
and  for  the  benefit  of  the  firm,  whether  the  same  was  under  seal  or 
not;  and  the  complainants  were  not  aware  of  their  mistake  until 
they  applied  to  their  attorney  for  the  purpose  of  having  the  bond 
collected,  and,  to  their  surprise,  w^ere  then  informed  it  was  so 
made  as  to  bind  the  individual  p^rty  only,  who  signed  and  sealed 
it,  and  who  was  then  insolvent. 

Tho  complainants  further  represent  that,  at  the  February  term 
of  the  court  of  common  pleas  of  Portage  county,  in  1838,  they 
caused  a  judgment  to  be  entered  on  said  bond,  in  favor  of  com- 
plainants, Daniel  McNaughten,  Gregory  Powers,  Titus  Chapman, 
and  another,  against  William  W.  Hale  alone,  for  the  sum  of 
9411.92  debt,  and  $12.35  damages,  and  $8.11  costo  of  suit,  and 
that  said  judgment  remains  unsatisfied  and  unreversed;  that  an 
execution  was  afterward  issued  on  the  judgment,  and  returned, 
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no  goods,  chattels,  lands,  ^r  tenements  fonnd  whereon  to  [23& 
levy.  The  bill  farther  states  that  said  Hale  has  no  property  sub- 
ject to  execution,  but  is  totally  insolvent,  and  has  gone  to  parts 
unknown;  that  the  complainants  have  no  remedy  against  tho 
other  members  of  the  firm  of  H.  &  R.  Partridge,  except  in  a 
court  of  equity,  and  pray  that  the  said  H.  &  R.  Partridge  may  be 
decreed  to  pay  to  complainants  the  amount  of  their  judgment, 
with  costs  and  interest. 

To  this  bill  the  respondents  demurred. 

Alvah  Hand,  in  support  of  demurrer: 

It  seems  to  bS  a  well-established  rule  of  law,  that  the  giving  of 
a  bond  satisfies  and  extinguishes  a  simple  contract  debt*  1  Bay'& 
a  C.  495  ;  1  Hall,  292. 

The  defendants,  H.  &  R.  Partridge,  claim  that  the  taking  of  tho 
bond,  by  the  complainants,  satisfied  the  debt  so  far  as  they  were  con- 
cerned, and  that  the  complainants  have  no  further  remedy,  either 
at  law,  or  in  equity,  except  as  against  Hale,  the  maker  of  the  bond. 

The  complainants,  if  they  recover  at  all,  in  this  case,  must  suc- 
ceed on  the  ground  of  mistake ;  but  it  can  not  be  for  a  mistake  of 
&cts,  as  no  such  is  charged  in  their  bill ;  besides,  they  had  as  good 
an  opportunity  to  be  acquainted  with  all  the  facts  of  their  deaU 
ings  as  the  defendants  had. 

They  can  not  recover  on  the  ground  of  a  mistake  in  law,  as 
every  man  is  presumed  to  know  all  the  law  that  relates  to  his  con* 
tracts,  as  well  as  to  his  civil  duties. 

It  is  a  well-known  maxim  that  ignorantia  legis  neminem  exeusat^ 
and  one  which  the  student  learns  when  he  first  enters  upon  the 
Btudy  of  municipal  law;  4  Black.  Com.  23;  Arch  hold's  Ed  ;  Plowd. 
343;  and  this  rule  was  early  adopted  into  English  jurisprudence 
from  the  civil  law,  and  is  equally  respected  by  courts  of  equity,  aa 
by  courts  of  law. 

But  suppose  that  ignorance  of  the  law  was  an  excuse  for  a  man's 
mistakes,  these  defendants  claim  that  the  complainants  have  rati- 
fied the  arrangement  by  subsequently  entering  judgment  *on   [23ft 
'  the  bond  against  Hale,  and  ought  to  be  estopped  from  pursuing 
^them,  either  at  law  or  in  equity. 

,  The  complainants  once  had  a  legal  right  of  action  against  H. 
&  B.  Partridge,  and  W.  W.  Hale,  but,  by  a  mistake  of  law,  they 
have  lost  it,  as  against  H.  &  R.  Partridge,  but  it  still  exists  against 
Hale.  They  have  tried  their  remedy  at  law  against  him,  but  with- 
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out  effect.    They  now  ask  this  court  to  restore  them  to  the  right 
which  they  had  lost  by  their  own  act. 

H.  &  £.  Partridge  would  be  holden  on  this  bond  if  the  oomplain* 
ants  could  show  that  they  had  adopted  it  either  before,  at  the  time, 
or  after  it  was  executed.  The  court,  however,  can  not  presume 
they  have  adopted  it  without  proof,  and  the  compl&inants  do  not 
-claim  such  in  their  bill  to  be  the  faet.  If  adopted  by  the  Par- 
tridges,  the  complainants*  remedy  would  have  been  at  law,  and  not 
in  equity. 

S«  L.  Hand,  for  complainants: 

The  question  presented  for  the  decision  of  the  cdhrt  in  this  case 
18,  whether  a  creditor  of  a  partnership,  who  has  taken  for  his  debt 
a  bond  signed  and  sealed  by  one  partner  for  and  in  the  name  of 
the  firm,  can,  if  such  partner  prove  insolvent,  enforce  collection  of 
the  debt  against  the  firm,  in  a  court  of  equity. 

This  question  was  once  presented  to  the  Supreme  Court  of  this 
state  in  the  case  of  James  v,  Bostwick,  Wright,  142,  and  decided 
in  the  affirmative.  Upon  that  authority  and  the  manifest  equity 
of  the  case,  this  suit  is  predicated. 

The  question  arose  as  follows :  James  sued  Bostwick  on  a  con- 
tract, signed  '^  Richmond  &  Bostwick,"  and  sealed ;  but  Bostwick 
having,  in  fact,  executed  the  contract,  the  action  was  brought 
against  him  alone.  In  the  course  of  the  trial  Bostwick  called 
Bicbmond,  his  copartner,  as  a  witness,  and  executed  to  him  a  re- 
lease ;  but  he  was  still  objected  to  by  the  counsel  for  the  plaintiff. 
227]  *"  By  the  court.  This  contract  is  a  partnership  contract 
in  equity,  though,  at  law,  so  executed  as  to  subject  one  of  the 
partners  only  upon  the  covenant,  as  but  one  sealed  it.  There 
can  be  little  doubt  but  that,  if  a  recovery  is  had,  and  the  de- 
fendant prove  insolvent,  the  witness  might  be  subjected,  in  equity, 
to  the  debt.  He  is  called,  then,  in  favor  of  his  own  interest,  and 
the  release  of  his  copartner  can  not  affect  his  liability  to  the  other 
party  to  the  covenant.    He  must  be  rejected." 

It  is  insisted,  on  the  part  of  the  complainants,  that  their  prop- 
erty has  been  appropriated  to  the  use  of  the  firm,  and  has  in- 
creased the  partnership  effects  to  the  amount  of  their  claim,  and 
that  all  have  had  a  benefit  from  the  property  sold ;  that  the  obli- 
gation to  pay  exists  independently  of  any  instrument  by  which 
the  debt  may  have  been  secured,  unless  it  was  clearly  the  inten- 
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tion  to  release  the  firm  from  all  further  liability ;  bat,  from  the 
manner  of  the  filling  np  and  ezecating  of  this  bond,  it  is  clear 
that  such  was  not  the  intention. 

From  a  close  examination  of  the  equity  of  the  case,  I  have 
been  unable  to  discover  any  good  reason  why  the  mere  affixing 
of  a  seal  to  a  contract,  by  an  individaai  partner,  when  transact- 
ing the  business  of  the  firm,  should,  in  equity,  change  the  nature 
of  that  contract,  and  that,  too,  contrary  to  the  intention  and  un- 
derstanding of  the  contracting  parties.  It  is  contended  that  one 
partner  can  not  bind  the  firm  by  contract  under  seal.  This  may 
be  the  law,  but  equity  would  seem  to  suggest  a  different  rule.  The 
right  of  each  individual  partner  to  bind  the  firm  should  be  co- 
extensive with  the  basiness  of  the  firm ;  and  as  partnerships  are 
founded  in  mutual  confidence,  that  confidence  should  not  be  limited 
to  any  particular  manner  of  transacting  the  partnership  business ; 
neither  should  these  defendants  complain  if  complainants  have 
placed  the  same  unlimited  confidence  in  their  integrity  that  they 
have  reposed  in  the  integrity  of  each  other. 

The  right  of  the  individual  partner  to  settle  the  account  is  not 
denied,  nor  is  it  contended  that  there  was  not  due  from  the  firm, 
to  complainants,  the  amount  mentioned  in  the  bond.  *Th6  [3S8 
sole  defense  is,  that  a  seal  was  affixed  to  the  bond ;  and,  therefore, 
they  are  not,  in  equity,  bound  to  pay  a  debt  by  them  admitted  to 
be  justly  due  from  the  firm  to  the  complainants.  A  defense  of 
this  kind  might,  and  probably  would,  prevail  in  a  court  of  law; 
but  that  a  court  of  justice,  acting  upon  the  principles  of  equity, 
would  refuse  relief  to  a  party,  under  circumstances  so  trifling,  is 
hardly  to  be  conceived. 

That  this  bond  was  taken  by  complainants,  through  mistake  or 
ignorance  of  the  law,  there  can  be  no  doubt ;  and  that  the  part- 
ner who  executed  it  must  have  been  equally  mistaken  or  igno- 
rant, is  equally  clear.  In  the  case  of.  Edwards  v.  Morris,  1  Ohio, 
631,  the  court  say,  that  "it  is  the  peculiar  province  of  chancery 
to  relieve  against  fraud,  mistake,  or  accident.  But  how  far  parol 
testimony  can  be  admitted,  to  prove  mistake  in  a  written  instru- 
ment, has  been  matter  of  much  altercation  and  doubt.  Mistakes 
in  matter  of  fact,  it  seems,  may  be  rectified.  And  the  opinion  of 
the  court,  in  the  case  of  Hunt  r.  Rousmanier's  Adm'rs,  8  Wheat. 
174,  goes  far  to  establish  the  doctrine,  that  where  the  parties, 
through  a  mistake  and  ignorance  of  the  law,  execute  a  writing 
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which  does  not  oar^y  into  effect  their  contract  and  intention,  that- 
the  trae  contract  and  intention  may  be  enforced  in  chancery.'^ 
See  also  Young  v.  Miller,  10  Ohio,  89. 

It  is  said  that  if  ignorance  of  the  law  was  an  excuse  for  a 
ihan*s  mistake,  complainants  have  ratified  the  arrangement  by 
subsequently  entering  judgment  on  the  bond  against  Hale,  and 
ought  to  be  estopped  from  pursuing  them,  either  at  law  or  equity. 
Had  this  suit  been  instituted  before  pursuing  Hale  to  insolvency, 
defendants  might,  with  propriety,  have  contended  that  complain- 
ants had  a  legal  remedy  against  him,  and  must  first  pursue  that 
remedy  before  a  court  of  equity  could  interpose;  for,  had  that 
remedy  been  effectual,  there  would  have  been  no  necessity  for 
the  interposition  of  a  court  of  equity. 

The  defendants  seem  to  attach  the  utmost  importance  to  the 
seal  of  this  instrument,  as  though  it  was  a  matter  of  such  magni- 
tude that  no  court  of  justice  could  overlook  it,  or  a  barrier,  be- 
229]  yond  which  a  court  of  equity  could  not  pass.  It  is  said  *that 
seals  were  first  introduced  because  men  were  unable  to  write  their 
names,  and  were  used  instead  of  a  signature.  If  such  is  the  fact, 
the  reason  of  using  them  having  ceased,  the  seal  itself  should  no 
longer  be  used. 

A.  Hand,  in  reply : 

To  sustain  this  bill,  the  complainants*  solicitor  relies  upon  the 
case  of  James  v.  Bostwick,  Wri:;;ht,  142,  as  an  authority.  That 
was  an  action  of  covenant,  on  a  contract,  to  finish  and  put  up  a 
steam  boiler,  etc.,  etc.,  for  which  the  plaintiff  was  to  pay  $1,000^ 
The  contract  between  the  parties  was  under  seal,  and  signed 
<<  Richmond  and  Bostwick."  On  the  trial,  Bostwick  released  hia 
copartner  from  all  liability,  and  offered  to  use  him  as  a  witness 
(he  not  being  party  to  the  record).  It  was  objected  that  he  was 
still  intt)rested,  and  the  court  decided  that  he  was  not  competent 
on  account  of  his  interest. 

There  is  this  difference  between  the  case  cited  and  the  one  now 
in  hearing:  Partridge  &  Co.,  while  in  company,  had  contracted  a 
running  account,  or  debt,  with  the  complainants;  and,  to  settle  it, 
Hale  gave  a  bond,  signed  with  the  name  of  the  firm  by  himself 
Here  was  the  adjustment  and  extinguishment  of  a  simple  contract 
debt,  by  the  giving  of  an  obligation  under  seal.  It  was  intended 
by  the  complainants,  at  the  time,  that  the  bond  shoakl  eztinguisb 
the  account. 
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In  the  case  in  Wright,  the  property  was  delivered  and  put  np 
«nder  the  agreement  upon  which  the  suit  was  brought,  and  there 
-coald,  therefore,  be  no  obligation  of  a  higher  nature.  This  ques- 
tion could  not  then  arise  in  that  suit.  There  the  parties  were  ex- 
actly where  they  had  originally  placed  themselves;  here  that  rela- 
tion has  been  changed. 

In  the  case  of  James  v.  Bostwick,  the  court  say :  "  This  is  a 
partnership  contract  in  equity ^  though  in  law  so  executed  as  to 
^subject  one  of  the  parties  only  upon  the  covenant,  as  but  one 
■sealed  it."  This  language  of  the  court  seems  not  a  little  mysteri- 
ous ;  and  we  should  be  at  a  loss  to  know  what  the  ^ourt  [330 
meant  by  it,  were  we  not  helped  out  (if  help  it  may  be  called)  by 
the  last  clause  of  the  sentence,  ^'as  but  one  sealed  it."  We  sup- 
pose, by  this,  that  Richmond  had  never  acquiesced  in  the  sealing 
•of  the  contract  by  Bostwick  in  the  partnership  name.  If  he  had 
490  acquiesced,  the  plaintiff  had  not  been  able  to  prove  that  fact. 
It  is  a  well-established  principle  of  law  that  covenant  could  have 
been  brought  upon  that  contract  against  Richmond  &  Bostwick, 
if  the  plaintiff  could  make  the  necessary  proof  of  knowledge  and 
recognition  of  the  mode  of  executing  the  contract.  In  1  Hall,  292, 
Ohief  Justice  Jones  holds  the  following  language :  *^  If  the  co- 
partnership took  a  store  upon  lease,  to  transact  their  business, 
and  both  are  named  as  lessees,-  but  one  of  them  only  seals  the 
-counterpart,  and  the  other  agrees  to  it,  and  they  occupy  and  enjoy 
the  store  conjointly  under  the  lease,  it  is  seen  that  covenant  will 
lie  against  both  for  the  rent."  This  is  a  full  and  perfect  recogni- 
tion of  the  doctrine  that  the  seal  of  one  binds  the  firm,  when  the 
partnership  name  is  affixed,  if  the  other  partner  recognize  the 
transaction,  and  that  covenant  may  be  sustained  on  the  contract 
against  both.  This  decision  was  made  in  December,  1828,  and 
nearly  four  years  before  the  one  in  Wright.  If  the  court  do  say, 
in  the  case  just  referred  to,  that  covenant  would  not  lie  in  such  a 
case,  they  must  have  overlooked  or  entirely  misapprehended  the 
force  of  the  authorities  on  this  subject,  or  else  Chief  Justice  Jones 
must  have  been  mistaken. 

If  the  court  erred  in  saying  that  no  action  could  be  sustained 
at  law  against  Richmond  &  Bostwick  upon  that  contract  (and  we 
humbly  conceive  the  court  did  so  err),  we  shall  also  contend,  and 
try  to  prove,  that  its  conclusion  in  regard  to  the  juris<liction  of  a 
eourt  of  equity  was  equally  erroneous  and  unfounded. 
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If  the  plaintHT  id  that  suit  bad  a  remedy,  clear  and  ooem- 
barrsMed,  at  law,  as  he  doobtlees  had,  equity  could  not  step  in 
and  take  jnrisdiction  of  the  subject  matter  of  the  conyn^cL  And 
831]  the  eoort  was  equally  without  justi fication  in  saying  that  *the 
contract  was  a  contract  in  equity,  when  it  was  clearly  a  contract 
at  law. 

What  we  mean  to  say,  then,  is,  that  the  case  in  Wright  is  not 
applicable  here.  If  applicable,  it  is  a  violation  of  principle  and 
contrary  to  adjudicated  cases,  and  ought  not  to  be  sustained;  and 
we  trust  the  court  in'reviewing  the  same  will  come  to  the  same  con- 
dnsion  in  the  matter  that  we  have. 

In  regard  to  the  mistake  of  law,  we  have  to  say  that  the  case  of 
Edwards  v.  Morris,  1  Ohio,  531,  was  a  case  of  mistake  of  fact,  and 
not  of  law.  The  parties  had  neglected  to  insert  in  their  contract 
that  part  of  their  agreement  whereby  the  defendant  at  law  was  to 
have  the  privilege  of  paying  bis  note  in  the  *'  notes  of  the  Miami 
Exporting  Company."  It  was  a  mere  omission  of  a  part  of  the 
agreement,  and  all  other  things  being  equal,  the  court  could  have 
afforded  the  proper  relief  And  why  the  court  should  have  gone 
into  the  question  of  mistake  in  matter  of  law,  we  can  not  well 
imagine.  The  facts  in  the  case  did  not  necessarily  lead  to  it.  All 
that  is  there  said  is  merely  arguendo^  and  not  entitled  to  the  weight 
of  an  authority.  We  have  not  been  able  to  examine  the  case  of 
Hunt  r.  Bousmanier,  8  Wheat.  212,  fully,  but  can  say  that  if  the 
case  decides  that  a  court  of  equity  will  relieve  against  mistakes  of 
law,  that  it  is  an  exception  to  the  authorities  generally. 

Judge  Story  says,  1  Story's  Eq.  Com.  121,  *<It  is  a  well-known 
maxim  that  Mgnorance  of  law  will  not  furnish  an  excuse  for  any 
person,  either  for  a  breach  or  for  an  omission  of  duty ; '  "  and  he 
then  refers  to  the  authorities,  one  of  which  is  the  very  case  of  Hunt 
r.  Bousmanier,  in  8  Wheat.,  the  very  case  which  the  court  cites 
in  Edwards  v.  Morris,  1  Ohio,  531,  to  sustain  the  position  that 
courts  of  equity  will  relieve  against  mistakes  of  law.  Whether 
the  court  here  will  establish  a  new  rule  in  this  case  upon  the 
authority  of  Edwards  v,  Morris,  and  Hunt  r.  Bousmanier,  we  can 
never  believe  till  we  are  furnished  with  the  proof 

232]    '*'WooD,  J.    The  rule  in  simple  contracts  appears  to  be  set- 
tled, that  to  give  a  note  or  other  security  for  a  prior  engagement 
is  no  discbarge  of  the  original  agreement,  unless  the  latter  be  paid 
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or  performed,  or,  unless  it  was  the  understandiag  of  the  parties 
that  the  latter  should  extingnish  the  farmer.  It  has  accordingly 
been  held  that  the  merchant  who  disposes  of  his  wares  and  receives 
a  note  or  bill  at  any  number  of  days,  if  the  note  or  bill  is  not  paid 
at  maturity,  may  set  up  the  original  consideration  and  recover  iu 
indebitatus  asaumpsitj  on  the  common  count  for  his  goods.  Nu- 
merous are  the  decisions  in  New  York  and  Pennsylvania  to  this 
effect. 

But  when  a  bcmd  or  sealed  instrument  is  taken  for  a  simple  con- 
tract debt,  the  former  is  of  a  higher  nature  than  the  latter,  and  the 
simple  contract  is  merged,  lost,  and  discharged  by  the  bond.  1  Bay 
B.  C.  495;  1  Hall,  292.  The  presumption  is,  that  such  was 
intended  by  the  parties  where  a  security  of  a  higher  nature  is 
received,  and  that,  too,  whether  it  be  the  bond  of  the  debtor  or  & 
third  person.  Such,  then,  being  the  situation  of  these  parlies,  the 
complainants  having  the  bond  of  Hale,  one  of  the  respondents,  for 
the  debt  of  all,  it  is  clear  the  complainants  have  no  remedy  at 
law.  It  is  equally  clear  they  are  remediless  in  equity,  unless  upon 
the  ground  averred  in  the  bill,  and  admitted  by  the  demurrer,  that 
both  the  parties  were  under  a  mistake  as  to  the  legal  effect  of  the 
execution  of  the  bond,  and  its  operation  to  discharge  all  btit  the  m- 
dividual  partner  who  sealed  it.  Upon  this  last  ground,  if  there  was 
no  other  point  to  be  considered,  the  court  are  unanimous  in  their 
opinion  the  complainants  would  be  entitled  to  relief.  This  is  one 
of  the  original  grounds  of  equity  jurisdiction.  Though  it  is  beyond 
the  reach  ot  a  court  of  law,  in  ordinary  cases  in  equity  mistake 
may  be  molded  nto  any  shape  to  meet  the  intentions  of  the  parties 
when  it  occurred.  The  counsel  for  respondents  claim,  however^ 
that  upon  this  ground  the  complainants'  bill  can  not  be  sustained, 
because  if  a  mistake  has  occurred,  it  is  a  mistake  of  laWy  and  a  court 
of  equity  will  not  attempt  to  correct  mistakes  in  that  which  every 
man  is  presumed  to  know.  Bules  of  policy  are,  sometimes,  it 
^is  true,  adhered  to  with  great  tenacity,  and  the  common  [233 
good  of  a  whole  community  requires,  oftentimes^  that  they  should 
not  be  relaxed.  There  are,  however,  other  cases  where  the  proof 
has  been  so  clear  as  to  overthrow  this  presumption,  and  where  in- 
dividual hardship  was  so  great  that  they  have,  occasionally  at 
least,  been  permitted  to  stand  as  exceptions  to,  if  not  to  form  gen- 
eral rules  under  which  to  grant  relief.  I  do  not  know  that  I  am 
authorised  by  a  majority  of  my  brethren  to  say  a  mere  mistake  of 
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law  may  be  corrected^  bat  I  am  authorized  to  say  that  rolief  might 
be  granted  in  the  case  at  bar  if  it  depended  on  the  case  of  mistake 
made  in  the  bill.  The  inquiry  then  is,  what  is  the  mistake  as 
averred  in  the  bill  and  admitted  by  the  demurrer  ?  Is  it  of  law  or 
fact?  The  bond  given  by  Hale  nvas  precisely  such  as  was  agreed 
to  be  given.  It  was  executed  in  the  manner  it  was  agreed  to  be 
executed.  It  contained  every  stipulation  the  parties  supposed  it 
contained,  but  they  were  mistaken  in  its  legal  effect.  Its  operation 
was  to  discbarge  H.  &  II.  Partridge,  and  charge  only  Hale,  who 
was  insolvent,  with  the  debt.  This  neither  the  complainants  nor 
the  respondents  designed.  Is  it  not  then  manifest  that  it  was  a 
s?uer  mistake  of  law,  and  may  not  such  in  certain  cases  afford  ground 
for  relief  in  equity  ? 

By  two  of  the  judges  of  this  court,  relief  was  granted  in  a  case 
by  no  means  dissimilar,  on  the  circuit  in  Cuyahoga  county,  at  the 
last  term.  I  cite  from  memory  only,  as  I  have  with  me  no  note 
of  that  case.  Gushing  had  been  negotiating  with  Clark,  Hilliard, 
and  Clark,  for  the  purchase  of  two  lots  of  ground.  He  concluded, 
not  to  complete  the  contract.  The  parties  had  proceeded  so  far 
that  two  blank  contracts  had  been  filled  up,  but  not  signed  by 
Cushing.  In  this  situation  Hall  applied  to  purchase  the  two  lots, 
and,  to  avoid  trouble  and  expense,  it  was  agreed  Cushing  should 
sign  the  contracts  and  assign  them  over  to  Hall,  one  of  the  vend- 
ors, saying  that  Cushing  would  not  be  liable  upon  it  for  the  purchase 
money,  and  Cashing  being  advised  to  the  same  import  by  others. 

Hall  failed  to  make  payment,  and  the  vendors,  threatening  to 
234]  enforce  the  collection  of  Cashing,  the  contracts  were  ^de^* 
creed  to  be  canceled  sd  against  him.  In  Muskingum  county,  at 
the  last  term,  a  bill  was  pending  to  enforce  the  collection  of  in- 
terest upon  a  mortgage,  and  a  mistake  of  law  was  set  up  by  way 
of  defense;  that  it  was  understood  between  the  parties,  by  the 
terms  employed,  that  if  the  mortgager  paid  the  principal  punc- 
tually, the  interest  wsd  not,  in  law,  demandable,  and  the  court  re-, 
fused  a  decree  to  the  complainant,  the  principal  having  been 
punctually  paid.  The  case  of  Hunt's  Adm'r  v.  Bousmanier, 
8  Wheat.  212  has  been  the  subject  of  much  comment.  It  is  cited 
by  both  the  parties  in  this  case  to  show  that  equity  will  and 
wUl  not  relieve  against  a  mistake  of  law  merely,  I  have  not  had 
time  to  apply  the  investigation  of  it  anew,  but  it  is  certain  that 
the  bill  was  brought  to  oorreot  the  instrument  executed  betweea 
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the  parties,  becaase  the  legal  effect  was  not  such  as  the  parties 
•Bopposed  it  to  be,  from  the  terms  employed  by  the  draaghtsman, 
though  as  to  the  actual  language  used  there  was  no  mistake.  In  this 
case  Chief  Justice  Marshall  delivered  the  opinion  of  the  court.  He 
observed,  we  are  called  upon  to  say,  whether  a  mistake  may  bo 
4M>rrected,  and  that  mistake  is  clearly  at  law.  For  the  instrument 
IB  such  as  the  parties  supposed  it  was;  the  terms  used  are  such, 
Bnd  there  is  no  mistake  of  fact.  He  then  reviews  all  the  author- 
ities, and  comes  to  the  conclusion  that  there  is  no  one  of  them 
where  the  point  was  necessary  to  be  decided,  and  where  it  had 
l)een  expressly  held  that  such  mistake  could  not  be  corrected,  and 
lays  it  down  as  a  general  rule  that  when,  from  the  terms  used  in 
an  instrument,  it  fails  to  carry  out  the  clear  and  manifest  intention 
of  the  parties,  it  will  be  reformed  in  equity  to  meet  that  inten- 
tion and  decreed  accordingly.  And  yet  this  very  case  is  cited  by 
Judge  Story,  in  his  treatise  upon  equity,  to  show  that  a  court  of 
-equity  will  not  relieve  for  a  breach  or  omission  of  duty  arising 
from  a  mistake  of  law.     1  Story's  Com.  on  Eq.  121. 

Bat  unfortunately  for  the  complainants,  there  is  another  point 
in  this  case  which  destroys  all  right  to  the  relief  prayed,  on 
the  principle  of  mistake,  whether  such  mistake  be  of  fact  or  ot 
law.  It  is  averred  by  the  complainants  that  when  they  *ap-  [235 
plied  to  their  attorney  to  collect  the  bond,  they  were  surprised  to 
learn  that  Hale  only,  who  sealed  it,  was  bound  by  it;  that  after- 
'ward  they  caused  a  judgment  to  be  entered,  and  execution  to  be 
issued  against  Hale.  These  proceedings  were  after  the  mistake  had 
come  to  their  knowledge.  The  complainants,  notwithstanding,  per- 
severed, and  tried  their  remedy  at  law  against  Hale,  without  ef- 
fect. By  thus  proceeding,  afler  the  mistake  was  known,  they 
ratified  and  confirmed  the' arrangement,  as  it  then  stood;  and  it 
is,  afler  this,  too  late  for  them  to  reform  it.  As  well  might  tho 
defendants  have  claimed  not  to  be  bound  had  they  confirmed  the 
act  of  Hale,  in  the  execution  of  the  bond,  in  which  case,  it  is  well 
aettled  the  complainants  would  have  had  a  remedy  at  law  against 
all  the  partners.    Bill  dismissed,  with  costs. 

201 


Digitized  by  VjOOQ IC 


«36  SUPREME  COUBT  OP  OHIO. 

LoBs^e  of  Boyd  v.  Longworth. 


Thb  Lsssbb  ov  Hsnst  Botd  v.  Nioholas  Longworth. 

A  sheriff's  deed  takes  effect  from  the  day  of  sale,  so  as  to  pass  whaterer  in- 
terest the  Judgment  debtor  had  in  the  lands  sold  at  the  time  of  the  levy. 

The  covenants  in  a  deed  which  operate  as  estoppels,  are  those  running  witb 
the  land. 

This  is  an  action  of  ejectment  from  Hamilton  county. 

On  the  circuit  there  was  a  special  verdict  for  the  defendant,  if 
on  the  questions  of  law  made  on  the  trial  and  reserved,  he  is,  m 
the  opinion  of  the  court,  entitled  to  it;  but  if  not,  then  verdict  ta 
be  entered  for  plaintiff.  On  September  10,  1816,  an  executionr 
issued  from  the  Hamilton  common  pleas,  on  a  judgment  rendered 
at  the  March  term  thereof,  in  the  same  year,  in  favor  of  Isaaa 
Morgan  and  another,  against  William  B.  Groodwin  and  another, 
and  was  levied  on  the  land  in  question,  as  the  property  of  the  said 
Goodwin.  Under  a  vendi.  issued  thereon,  the  said  premises  were- 
286]  sold  on  ^December  31,  1822,  to  the  said  Morgan,  who  im- 
mediately entered  into  the  actual  possession,  and  so  continued 
until  after  the  sale  of  the  property,  as  his,  by  the  sheriff,  here* 
inafter  mentioned.  On  April  16,  1823,  William  Butler,  the  then 
late  coroi>er,  who  made  the  sale,  executed  and  delivered  to  him  n 
deed,  which  does  not  contain  the  requisite  recitals  of  the  judg- 
ment and  execution,  and  was  made  without  an  order  of  court  con- 
firming said  sale,  and  directing  the  execution  thereof. 

On  the  said  April  16,  1823,  an  execution  issued  from  the  same 
court,  on  a  judgment  rendered  at  the  December  term  thereof  in 
1820,  against  the  said  Morgan,  and  on  April  29,  1823,  was  levied 
on  the  said  premises  as  his  property.  Under  a  vendL  issued 
thereon,  the  same  were  sold,  on  November  19,  1824,  to  Israel 
Scbooley.  This  sale  was  confirmed  by  the  <;ourt,  and  a  deed 
ordered,  and  afterward  duly  executed  and  delivered  on  March  9, 
1825.  Schooley,  on  September  30, 1826,  conveyed  the  same  to  the 
defendant,  by  deed,  duly  executed. 

At  the  Augusr  term,  1825,  the  said  court,  on  motion,  confirmed 

said  sale  of  December  31,  1822,  and  ordered  David  Jackson,  the 

then  coroner  (the  sale  having  been  made  by  the  late  coroner,  and 

although  there  was  then  a  sheriff  in  office),  to  execute  and  de- 
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liTer  to  the  purchaser  a  deed,  which  was  done  on  October  4, 1825,. 
in  due  form  of  law. 

DoabtB  having  arisen  as  to  the  validity  of  this  deed,  as  there 
was  then  a  sheriff  in  office,  the  said  coart,  at  the  February  term,. 
1835,  to  wit,  on  the  2d  of  Mareh,  in  said  term,  ordered  the  then 
sheriff  to  execute  and  deliver  to  the  said  purchaser,  a  deed  for 
the  said  premises,  which  was  done  on  March  3,  1835. 

The  lessor  of  the  plaintiff  claims  title : 

1.  Under  a  deed  from  the  heirs  of  the  said  Goodwin  (who  had 
departed  this  life  after  the  first  sale  aforesaid),  dated  and  acknowl- 
edged February  7,  1835 ;  and, 

2.  Under  a  deed  from  the  said  Morgan,  in  consideration  of 
forty  dollars,  with  a  covenant,  *'  that  he  had  not  done  anything 
^whereby  the  title  could  be  annulled."  This  deed  bears  [237 
date  on  January  20,  1835,  was  acknowledged  on  February  2,  1835, 
and  recorded  on  February  9,  1835,  and,  of  course,  was  delivered 
before  the  last  sheriff's  deed  of  March  3,  1835. 

The  reporter  was  furnished  with  no  argument  for  the  plaintiff, 
Y.  WoRTHiNGTON,  with  Wright  &  HoDGES,  for  defendant : 
This  case  presents  several  important  and  intricate  questions. 
Several  that  it  is  proper  to  consider,  tboagh  the  case  may  be  set- 
tled and  leave  them  untoached.  I  shall,  therefore,  endeavor  to  dis* 
cuss  them  apart,  successively,  and  in  the  order  that  may  give  the 
least  labor  to  the  court. 

I.  It  will  be  perceived  that  the  plaintiff  claims  title  by  the  deed 
from  the  heirs  of  Goodwin.  This  source  of  title  is  overcome  by 
the  judicial  sale  to  Morgan,  and  the  subsequent  proceedings  ratify- 
ing and  confirming  it.  True,  the  coroner's  deed  of  April  16, 1823, 
may  be  considered  bad  on  account  of  the  defective  recitals,  Chase'& 
L*  1237  ;  and  because  there  was  no  order  of  court  confirming  the 
sale  and  directing  its  execution.  Chase's  L.  1236;  1  Ohio,  278;  but 
these  are  cured  by  the  subsequent  orders  and  deeds,  and  this 
branch  of  the  title,  as  at  present  advised,  may  be  considered  as  dis- 
posed  of. 

II.  It  will  next  be  perceived  that  the  plaintiff  claims  title  through 
the  judicial  sale  to  Morgan,  under  a  deed  executed  and  delivered 
in  February,  1835,  before  the  sheriff's  deed  of  March  3, 1835,  under 
the  order  of  March  2,  1835,  without  covenants  of  warranty,  but 
with  a  covenant  that  nothing  had  been  done  to  annul  the  title. 

1.  Under  this  aspect  of  the  case,  to  sustain  the  plaintiff's  title, 
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it  may  be  necesBary  to  sastain  the  coroner's  deed  of  October  4, 
1825,  and  we  ask  if  that  can  be  done?  There  was  then  a  sheriff 
238]  in  office.  The  sale  had  been  made  by  the  *then  late  coroner, 
and  the  order  of  the  coart  confirming  the  same,  directed  the  then 
<K)roner  to  ezecate  a  deed  to  the  purchaser.  When  a  title  is  derived 
from  a  statute,  independent  of  a  judicial  order,  there  is  no  question 
that  the  statute  must  be  strictly  pursued,  or  it  does  not  pass.  The 
power  is  not  executed.     3  Ohio,  233;  4  Cranch,  412. 

But  when  it  has  its  origin  in  a  judicial  order  of  a  competent  tri- 
bunal, the  title  will  vest,  notwithstanding  any  irregularities  that 
should  have  forbidden  the  order  in  the  given  case,  and  can,  if  at 
all,  be  overcome  only  by  overcoming  or  reversing  the  order  upon 
which  it  rests.  3  Ohio,  352 ;  10  Pet.  245.  In  such  cases  the  court 
have  the  power,  but  exercise  it  upon  an  improper  state  of  case.  3 
Ohio,  560,  257,  272,325;  4  Ohio,  130;  5  Ohio,  450,  500;  6  Ohio, 
268 ;  7  Ohio,  12,  200 ;  9  Ohio,  19.  And  even  then  the  title  will  not 
be  overcome  unless  the  party  to  the  record  is  the  purchaser.  8 
Ohio,  127;  2  Chase's  L.  1301;  Swan's  Stat.  479;  3  Ohio,  353. 

But  in  no  case  can  a  judicial  sale  be  sustained  if  the  court  had 
uo  power  to  make  the  order  upon  which  the  sale  rests,  or  which  is 
necessary  in  fact  to  sustain  a  deed  under  such  sale.  In  all  such 
€ases  the  title  is  not  affected,  but  remains.  This  was  the  great 
question  in  the  Ludlow  cases  that  have  occupied  no  inconsiderable 
part  of  the  attention  of  this  court;  3  Ohio,  254,  554;  4  Ohio,  5; 
Jb  Ohio,  494;  as  well  as  that  of  the  federal  courts.     2  Pet  492. 

In  the  present  case,  the  power  exercised  by  the  court  in  order* 
ing  the  coroner  to  execute  the  deed  of  October  4,  1825,  must  be 
derived  from  some  statute,  if  it  exist.  The  only  law  in  force  at  the 
time,  upon  this  subject,  will  be  found  in  Chase's  L.  1301,  of  the 
■act  regulating  judgments  and  executions.  It  provides,  *Hhat  if 
the  term  of  service  of  the  sheriff  or  other  officer  who  hath  made, 
or  shall  hereafter  make  sale  of  any  lands  and  tenements,  by  virtue 
of  an  execution  against  the  same,  shall  expire,  etc.,  it  shall  be  law- 
ful for  any  succeeding  sheriff  or  other  officer,  on  receiving  a  cer- 
tificate from  the  court  from  which  execution  issued,  for  the  sale  of 
aSff]  said  lands  ^nd  tenements,  signed  by  the  clerk  by  order  of 
said  court,  setting  forth  that  sufficient  proof  hath  been  made  to 
the  said  court  that  such  sale  was  fairly  and  legally  made,  etc.,  to 
sign,  seal,  and  deliver  to  the  said  purchaser  or  purchasers,  or  hie 
legal  representatives,  a  deed,"  etc.  Section  20  of  the  present  act, 
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Swan's  Stat.  478,  coatains  precisely  the  same  provisions.  Thi» 
law,  as  I  understand  it,  requires  tho  court  to  issue  the  order  to  the 
officer  succeeding  the  one  who  had  made  the  sale,  and  whoso  term 
had  expired.  The  officer  who  had  made  the  sale  was  the  coroner 
acting  in  the  place  or  stead  of  the  sheriff.  He  was  the  acting  sheriff. 
His  successor  in  a]l  the  offices  exercised  or  to  be  exercised  in  this- 
matter  was  the  sheriff,  and  the  order  should  have  gone  to  him. 
The  law  gives  no  power  to  the  court  to  direct  who  shall  make  tho 
deed,  but  gives  the  power  to  the  officer  succeeding  the  one  in  office 
who  had  made  the  sale  as  to  that  subject  matter,  when  he  has  re- 
ceived the  requisite  certificate.  The  court's  power  is  to  grant  the 
certificate  to  the  succeeding  officer,  and  his  power  under  the  law 
is  then  to  execute  the  deed,  which  shall  be  good  and  valid  in  law 
and  have  the  same  effect  as  if  the  officer  who  had  made  the  sal^ 
had  executed  the  same. 

The  case  of  Fowble  v.  Bayberg  and  Taylor,  4  Ohio,  62,  doefr 
not  present  this  precise  point,  but  the  court  there  held  that 
the  deed  should  be  executed  by  the  sheriff  in  office  at  the 
time  of  the  order.  That  case  was  on  certiorari,  and  not  in  a 
collateral  action.  I,  however,  assume  this  to  be  a  question  of 
power,  and  claim  that  the  court  could  only  grant  the  certificate 
indicated  by  the  statute,  and  that,  under  it,  the  sheriff  in  office 
should  execute  the  deed,  and  not  the  coroner ;  that  the  sheriff,  as 
to  this  matter,  was  the  successor  of  the  officer  who  made  the  sale^ 
and  to  him  the  law  gives  the  power  to  execute  the  deed. 

If  this  be  the  correct  construction  of  the  statute,  the  deed  of 
October  4,  1825,  is  inoperative,  and  of  no  avail  to  the  plaintiff  in 
tracing  out  his  title.  He  is  then  forced  to  rely  upon  the  deed  of 
March  3,  1835,  or  go  out  of  court. 

*2.  We  come,  then,  to  consider  whether  he  can  rely  upon  [24(^ 
this  deed.  If  he  can,  it  must  be  upon  one  of  two  grounds: 
either  his  deed  from  Morgan,  in  February,  1835,  vests  the  title  by 
estoppel  or  rebutter ;  or  the  deed  of  March  3,  1835,  relates  back 
to  some  period  anterior  to  the  deed  of  Morgan,  in  February,  1835^ 
so  as  to  vest  the  legal  paper  title  before  the  execution  of  that 
deed. 

Is  the  deed  from  Morgan  to  the  lessor  of  the  plaintiff,  in  Febm*- 
ary,  1835,  sufficient  to  pass  an  after-acquired  title  by  Morgan,  if 
the  deed  of  March  3,  1835,  is  to  bo  so  considered,  by  way  of 
estoppel  ?    I  am  not  aware  that  any  fiovenant  in  a  deed,  except 
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that  of  warranty,  operates  by  way  of  estoppel  or  rebutter,  to 
-rest  the  title,  nor  am  I  aware  that  any  conveyance,  except  a  feoff- 
ment, will  pass  a  fatnre  estate,  or  one  acquired  after  the  aliena- 
tion. Coke  says  (2  Thomas*  Coke,  353),  '*  This  ancient  manner 
/)f  conveyance  by  feoffment  and  delivery  of  seizin,  doth,  for  many 
respects,  exceed  all  other  conveyances.  For,  as  hath  been  said, 
if  the  feoffor  be  out  of  possession,  neither  fine,  recovery,  inden- 
ture of  bargain  and  sale  enrolled,  nor  other  conveyance,  doth 
avoid  an  estate  by  wrong,  and  reduce  clearly  the  estate  of  the 
feoffor  and  make  a  perfect  tenant  of  the  freehold,  but  only  livery 
of  seizin  upon  the  land."  And  the  annotator  says  (note  B,  1): 
-^^  And  it  not  only  passes  the  present  estate  of  the  feoffor,  but  bars 
him  of  all  present  and  future  right  to  the  estate  which  is  so  con- 
veyed.'* 2  Thomas*  Coke,  457.  Coke  also  says  (2  Thomas*  Coke, 
245),  "A  warranty  is  a  covenant  real  annexed  to  lands  or  teno- 
ments,  whereby  a  man  and  his  heirs  are  bound  to  warrant  the 
Hsame ;  and,  either  upon  voucher,  or  by  judgment  in  a  writ  of 
warrantia  chartce,  to  yield  other  lands  and  tenements  (which,  in  old 
books,  is  called  in  excambio),  to  the  value  of  those  that  shall  be 
evicted  by  a  former  title,  or  else  may  be  used  by  way  of  rebutter  J* 
The  annotator  (2  Thomas*  Coke,  245,  note  a),  says :  '<  Express 
warranties  are  contracts  which  have  all  the  import  and  effect  of 
the  feudal  contract  between  the  lord  and  tenant.  For,  first,  they 
rebut  such  warrantor  and  his  heir  from  claiming  any  right  in  the 
land." 

241]  *And  Coke,  commenting  upon  section  446  of  Littleton 
{  2  Thomas*  Coke,  457),  says :  **  For  if  there  be  a  warranty  an- 
nexed to  the  release,  then  the  son  shall  be  bound.  For,  albeit  the 
release  can  not  bar  the  right  for  the  cause  aforesaid,  yet  the  war- 
ranty may  rebut^  and  bar  him  and  his  heirs  of  a  future  right,  which 
was  not  in  him  at  the  time ;  and  the  reason  (which,  in  all  cases, 
is  to  be  sought  out),  wherefore  a  warranty,  being  a  covenant  real, 
■should  bar  a  future  right,  is  for  avoiding  of  circuity  of  action 
(which  is  not  favored  in  law) ;  as  he  that  made  the  warranty 
should  recover  the  land  against  the  tertenant,  and  he,  by  force 
of  the  warranty,  to  have  as  much  in  value  against  the  same  per- 
son." 

So  also  in  1  Shep.  Touch.  182,  it  is  said:  ''  The  fruit  and  effect 
of  the  warranty  in  a  deed  is,  that  it  doth  always  conclude  and  bar 
the  warrantor  himself  of  the  lands  so  waorranted  forever  \  so  that 
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:bM  his  present  and  ftitare  rights^  tha4  he  kAih  or  may  hare  therein, 
•  are  hereby  extinct." 

In  14  Johns.  IM,  the  ooart  say:  ''No  title  not  then  in  esse 
would  pass,  unless  there  was  a  warranty  in  the  deed ;  in,  whiok 
last  case,  it  would  operate  as  an  estoppel^  for  avoiding  circuity  of, 
Action." 

In  3  Pick.  60,  the  court  say :  "  It  has  been  tbe  common  under- 
-standing,  that  when  one,  supposing  he  has  title,  though  in  fact  ho 
has  none,  for  a  valuable  consideration,  conveys  land  by  deed  with 
warranty,  and  afterward  purchases,  that  his  new  title  shall  accrue 
to  the  benefit  of  his  grantee." 
,  To  the  same  point  see  also  9  Granch,  48;  9  Wheat.  454;  11 
Johns.  97  ;  2  Serg.  &  Rawle,  515 ;  3  Ohio,  120. 

In  1  Swift's  Dig.  621,  it  is  said  :  "  If  one  gives  a  deed  of  land 
he  does  not  own,  with  warranty,  and  afterward  purchases  tho 
same  land,  he  would  be  estopped  by  his  warranty,  to  say  he  did 
not  own  the  land  at  the  time  of  making  the  deed.  A  mortgagor 
is  estopped  to  dispute  the  title  of  the  mortgagee.  A  man  shall 
not  be  permitted  to  defeat  a  deed  under  his  hand,  covenanting 
that  the  defendant  shall  enjoy  the  premises,  and  also  for  further 
assurance." 

*So  in  1  Ld.  Raym.  729,  it  was  held :  "  That  if  A.,  not  having  [242 
anything  in  certain  land,  demises  it  by  indenture  to  £.,  and  after- 
ward A.  purchases  the  land,  this  will  be  a  good  lease  by  estop« 
pel."    Every  lease  contains  an  implied  covenant  of  warranty. 

The  case  in  4  Bibb,  436,  was  under  a  warranty  deed.  So  is  the 
case  in  1  Ohio,  402.  In  5  Ohio,  193,  the  court  say :  ^'  No  man  is 
permitted  to  deny  an  admission  under  his  own  seal.  When  this 
duty  can  be  enforced  under  the  forms  of  pleading,  it  is  Called  aa 
estoppel.  But  the  instrument  itself  has  never  been  held  to  bar 
him  from  setting  up  his  alter -acquired  title,  unless  it  contains  aa 
effective  clause  of  warranty." 

The  case  in  5  Ohio,  194,  and  that  in  7  Ohio,  228,  relate  more 
properly  to  recitals  in  a  deed.  They,  however,  bear  upon  the 
same  point.  The  case  in  8  Ohio,  223,  and  that  in  6  Ohio,  366,  are 
to  the  same  point.  A  deed  to  work  an  estoppel  must  be  an  op- 
erative warranty  deed.    So  also  is  the  case  in  10  Ohio,  70. 

In  7  Greenl.  96,  it  is  said  that  a  covenant  that  neither  thee 
grantor  nor  his  heirs  shall  make  any  claim  to  the  land  conveyed, 
though  not  technically  a  warranty,  ruus  with  the  land,  amounta. 
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Bnbstantially  to  that  covenant,  and  estops  the  grantor  and  all 
claiming  under  him. 

In  the  view  of  these  anthorities,  I  do  not  feel  authorized  to  say 
that  anj  covenant  in  a  deed,  unless  it  be  in  substance  and  in  ef- 
fect a  covenant  warranting  the  title  or  future  enjoyment  of  the 
property  conveyed,  can  operate  as  an  estoppel.  The  reason  why 
the  covenant  of  warranty  operates  as  a  rebutter,  would  seem  U> 
Apply  with  equal  force  to  the  covenant  for  quiet  enjoyment ;  but 
I  am  not  advised  that  the  latter  covenant  can,  upon  principle,  be 
held  to  furnish  anything  but  an  indemnity,  in  case  of  actual  dis* 
turbance  by  a  paramount  title. 

In  the  present  deed,  there  is  none  of  the  ordinary  covenants,  but 
simply  the  covenant  that  the  grantor  has  done  nothing  whereby 
the  title  can  be  annulled.  It  is  alone  against  his  personal  act,  and 
313]  if  it  could,  under  any  circumstances,  operate  as  *an  estop- 
pel, it  must  be  in  a  case  within  the  covenant,  where  he  had  done 
some  act  to  defeat  the  title,  and  had  asserted  title  in  the  face  of 
that  act.  In  no  aspect  could  the  covenant  work  an  estoppel,  un- 
less the  position  assumed  by  the  grantor  would  constitute  a  breacb 
of  the  covenant.  If  the  right  he  asserts  will  constitute  a  breach 
of  his  covenant,  then,  if  at  all,  he  may  be  estopped  by  his  cove- 
nant to  assert  such  a  right.  But,  where  the  right  asserted  does 
not  conflict  with  the  covenant,  it,  of  course,  can  not  estop  him* 
If,  then,  the  title  vested  in  Morgan  by  the  deed  of  March  3,  1835, 
conduces  to  establish  that  he  had,  prior  to  the  deed  of  February, 
to  the  lessor  of  the  plaintiff,  done,  or  suffered  to  be  done,  some  act 
to  impair  his  title,  he  should  be  estopped  by  that  covenant  to  as* 
sort  title  under  the  deed  of  March  3,  1835,  otherwise  not.  But 
such  is  not  the  case,  and  the  covenant,  of  course,  no  estoppel. 

If  the  covenant  had  been,  that  he  had  omitted  no  act  neces* 
eary  to  perfect  the  legal  title,  and  he  subsequently  should  have  as- 
serted title,  under  a  deed  after  acquired  to  perfect  the  title,  for 
some  omission  covenanted  against,  then  in  this  view,  the  covenant 
would  have  worked  by  estoppel,  and  vested  the  after-acquired 
title  under  the  deed  containing  the  covenant. 

It  seems,  then,  that  the  plaintiff  can  not  claim  title  under  the 
deed  in  question,  by  an  estoppel,  and  it  remains  to  inquire  whether 
the  deed  of  March  3,  1835,  relates  back  so  as  to  give  him  title  un- 
der his  deed  in  February  previous.  If  this  deed  relates  back  so 
as  to  pass  the  title  before  its  delivery,  there  must  be  some  particu- 
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lar  point  to  which  it  goes  for  all  parposes.  Deeds  executed  under 
contracts  are  said  to  relate  back  to  the  dates  of  the  contracts,  so  as 
to  render  valid  intermediate  sales  by  the  vendees,  and  cat  off  stat* 
I  otory  liens  by  law  against  the  vendors.  3  Gowen,  75 ;  2  Johns.  510 ; 
4  Johns.  Gas.  81,  85;  2  Gaine's  Gas.  301;  3  Gaine's  Gas.  262;  1 
Ohio,  257;  3  Ohio,  527;  7  Ohio,  225;  15  Johns.  309. 

So  a  deed,  by  the  sheriff,  gives  the  purchaser  title,  by  relation, 
to  the  time  when  the  lien  attached,  so  as  to  cut  off  all  intermediate 
♦rights.  10  Ohio,  404 ;  3  Ohio,  530 ;  9  Ohio,  185;  15  Johns.  [244 
315;  3  Gowen,  75;  12  Johns.  140;  8  Gowen,  538. 

So  in  5  Ohio,  55,  it  is  said,  in  substance,  that  the  sheriff's  deed 
vests  under  the  statute,  in  the  purchaser,  all  the  title  of  the  de- 
fendant, at,  or  after  the  time,  when  said  lands  became  liable  to 
satisfy  said  judgment.  This  is  the  language  of  the  statute. 
Swan's  Stat.  476;  Ghase's  L.  1237,  1300. 

So  in  8  Ohio,  107,  it  was  held,  that  a  deed  executed  by  a  sheriff 
in  (^ce,and  acknowledged  by  him  after  his  term  had  expired,  was 
carried  back  and  cured  by  relation. 

In  the  case  of  McOuire  v,  Ely  and  others,  Wright,  620,  th& 
court  held,  that  at  a  sheriff's  sale,  the  purchaser's  right  vested  on 
the  day  of  sale,  and  the  deed  must  relate  back  to  give  him  title 
of  that  date.  The  law  is  imperative,  as  to  the  power  of  the  court 
in  ordering  the  deed  in  case  the  proceeding  conform  to  its  provis- 
ions or  requisitions.  They  also  say,  that  in  the  case  of  a  reversal, 
after  sale,  under  section  22  of  the  judgment  and  execution  act^ 
Swan's  Stat.  479,  the  deed,  nevertheless,  must  be  made,  and  resti- 
tution will  be  made  of  the  money  for  which  the  land  sold,  with  in- 
terest from  the  day  of  sale. 

'  In  Scribner's  Lessee  v.  Lockwood,  9  Ohio,  184,  this  court  held  a 
purchaser,  at  sheriff's  sale,  to  be  a  bona  fide  purchaser  from  the 
time  of  the  sale,  and  to  be  protected  as  such  ;  and  though  they  da 
not  exactly  go  the  doctrine  of  relation,  yet  they  countenance  it^ 
and  their  decision  can  not  be  upheld  upon  any  other  principle; 
because  the  basis  of  the  decision,  that  he  is  in  truth  an  innocent 
purchaser,  can  not  be  upheld  without  a  legal  title  to  rest  on,  and 
'the  deed,  when  delivered,  must,  to  that  end,  go  back  to  the  day  of 
jsale.  10  Pet.  177;  7  Pet.  252;  7  Johns.  Gh.  76;  Talmadge  v.  Tal- 
madge,  from  Portage,  decided  in  bank,  last  winter,  and  not  yet  re- 
ported. 
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Withoot  reference  farther,  we  suppose  the  purchaser's  rights  to 
the  property  commenced  with  the  day  of  sale,  and  the  deed  re- 
lates, when  execnted,  back  to  that  period.  He  is  entitled  to  rents 
245]  from  that  period,  and  bound  for  all  assessments  for  ^pablic 
purposes,  accruing  thereon  after  that  time  ;  and  from  that  period 
the  property  will  be  bound  for  his  debts. 

It  is  manifest  there  can  be  but  one  subsisting  legal  estate  in  fee 
simple,  and  that  there  can  be  but  one  available  legal  title  thereto. 
It  is  also  equally  manifest  that  this  legal  available  title  must  vest 
in  some  person,  natural  or  artificial,  and  can  not  be  in  nubibus^ 
nor  in  abeyance.  It  must  rest  somewhere.  If  we  find  it  in  one, 
and  then  in  another,  there  must  be  some  precise  time  of  its  tran- 
sition. Some  period  when  the  property  ceases  to  be  legal  estate 
of  the  one,  and  becomes  that  of  the  other.  Some  period  when  the 
legal  title  is  in  the  one,  and  then  in  the  other.  In  this  instance 
there  is  a  precise  point  at  which  the  legal  title  passed  from  the 
judgment  debtor  to  the  purchaser  on  the  execution.  That  point 
is  at  the  delivery  of  the  deed  by  the  sheriff,  or  at  the  day  of  sale. 
If  at  the  delivery  of  the  deed,  then  the  lands,  afler  sale,  and  be- 
fore the  delivery  of  the  deed,  would  be  subject  to  levy,  as  the 
property  of  the  judgment  debtor,  and  the  surplus  of  the  sale 
wguld,  if  any,  be  applicable  thereto ;  whereas,  the  money  in  the 
hands  of  the  sheriff  would  not  be,  if  the  title  passed,  at  this  point 
in  the  judicial  proceeding8,  by  relation.  1  Ohio,  275.  In  case 
of  reversal,  the  law,  as  we  have  seen,  restores  the  purchase  money 
with  interest  from  the  day  of  sale.  If  that  be  so,  the  emblements 
from  that  time  belong  to  the  purchaser.  The  pernancy  of  the 
rents  must  be  his,  because  it  would  bo  against  reason  and  justice 
to  permit  the  judgment  debtor  to  enjoy  the  estate  lawfully  up  to 
the  delivery  of  the  deed  by  the  sheriff,  and,  upon  reversal,  to  re- 
cover interest  on  the  sale  while  he  is  in  the  enjoyment  of  the 
thing  sold.  If,  in  such  a  case,  the  interest  on  the  sale  money 
would  be  his  from  the  day  of  sale,  the  rents  or  profits  of  the  estate 
sold  should  not  be,  and  must  pass  to  the  purchaser. 

In  this  view  of  the  case  the  deed  to  Morgan,  of  March  3,  1835, 
operated  back,  so  as  to  vest  him  with  the  title  at  the  time  of  the 
sale ;  if  not,  it  did  not  vest  till  the  day  of  the  delivery.  If  it 
operated  back  to  the  day  of  sale,  then  it  inures  to  give  title 
246]  to  the  plaintiff,  and  we  are  thrown  upon  the  '(defensive.  If 
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it  did  not,  then  the  plaintifip  makes  no  title  under  it,  and  has 
^stahlished  no  claim  to  the  judgment  of  the  court. 

3.  We  have  said  that  if  the  deed  of  March  3,  1835,  relates  back 
fio  as  to  pass  the  title  on  the  day  of  sale,  the  plaintiff  makes  a 
case  for  relief  unless  we  can  show  a  better  title;  and  this  brings 
us  to  our  third  position,  which  is.  that  if  the  deed  of  March  3, 
1835,  or  that  of  October  4,  1825,  immaterial  which,  relate  back  to 
the  day  of  sale,  then  the  deed  of  March  9,  1825,  under  which  we 
claim,  divested  Morgan  of  all  title,  and  he  had  no  estate  to  con- 
vey, by  the  deed,  to  the  lessor  of  the  plaintiff,  in  February,  1835. 
The  deed  executed  by  the  sheriff,  or  by  the  party  through  the 
sheriff,  has  the  same  force  as  if  executed  by  himself.  9  Ohio,  186 ; 
15  Wend.  596.  Morgan  is  the  common  source  of  title  to  both  par- 
ties, and  it  is  not  competent  for  either  party  to  deny  his  right. 
5  Ohio,  107.  Indeed  they  can  not,  because  their  right  depend 
npon  it.  If,  then,  both  parties  are  precluded  from  denying  Mor- 
gan's title,  and  the  sheriff's  deed,  under  which  we  claim,  has  the 
same  operation  it  would  have  if  executed  by  Morgan  himself,  the 
whole  matter  is  settled  by  the  priority  of  our  deed  over  that  of 
the  lessor  of  the  plaintiff.  If,  then,  the  deed  of  March  3,  1835, 
operates  to  pass  the  title  as  of  the  day  of  sale,  it  inures  to  con- 
firm our  title,  and  we  are  entitled  to  judgment,  because  we  have 
the  senior,  and  therefore  better  title. 

4.  Here,  probably,  it  might  be  sufficient  for  us  to  rest.  But 
there  is  another  view  of  this  case,  to  which  we  will  now  direct  the 
attention  of  the  court.  It  will  bo  perceived  that  when  the  levy 
was  made,  under  which  we  claim  title,  Morgan  was  in  possession 
under  his  purchase  at  sheriff's  sale,  with  a  deed  in  confirma- 
tion thereof,  though  defective,  for  the  reasons  above  assigned,  and 
that  ho  so  continued  in  possession  until  after  the  sale  to  Schooley, 
on  November  19,  1824.  We  claim  that  this  possession  alone  eoii- 
fitituted  an  interest  in  Morgan,  which  was  subject  to  levy  and  sale  ; 
and  when  the  sheriff's  deed  emanated,  in  1835,  or  the  coroner's,  in 
1825,  it  iLured,  also,  to  the  purchaser  at  sheriff's  sale.  Morgan, 
against  *the  purchaser,  could  not  assert  title;  he  could  not  [247 
set  up  title  in  another,  nor  could  any  one,  claiming  title  under 
him.  10  Ohio,  70,  403;  2  lb,  224;  5  lb.  55;  7  lb.  228;  8  lb.  23; 
4  Cow.  601;  18  Johns.  94;  15  Wend.  593;  Wright,  117. 

We  grant  that  a  mere  equity  in  lands  can  not  be  sold  on  an  ex- 
ecution at  law  f  but  if  it  be  connected  with  the  possession,  as  to 

211 


Digitized  by  VjOOQ IC 


248  SUPREME  COURT^  OP  OHIO. 

Leasee  of  Boyd  v.  Longworth. 

all  the  world,  except  the  holder  of  the  paper  legal  title,  the  equity 
is  merged  or  drowned  by  the  legal  title  growing  oat  of  the  poeaes- 
RioD,  and,  in  legal  contemplation,  has  no  existence,  Oonrts  of 
law  look  alone  to  the  legal  right  Possession  is  evidence  of  legal 
title.  It  is,  in  fact,  a  legal  title.  7  Johns.  206 ;  18  Johns,  94;  1 
Ohio,  314,  257,  281 ;  2  Ohio,  244 ;  10  Ohio,  70,  403.  It  is  trana- 
mitted  by  descent.  1  Marsh.  4,  62;  2  Marsh.  620;  Wright,  216; 
5  Ohio,  198;  3  Cond.  Pet.  216,  570;  3  Wash.  C.  C,  475;  4  Des. 
562 ;  and  may  pass  by  grant  or  will.  It  is  tme  that  it  is  the  low- 
est grade  of  legal  title,  bat  it  is  impregnable  to  the  holder,  except 
against  the  paper  title,  and  in  the  ran  of  time  will  drown  it. 
Possession,  under  a  contract  executed,  is  a  defense  against  tho 
vendor  in  ejectment.  14  Wend.  227;  9  Ohio,  249.  Why?  Be- 
cause the  possessor  has  the  better  legal  title.  He  is  no  trespas- 
ser. He  is  in  lawfully,  and  must  be  in  default  before  he  can  be 
dispossessed.  He  never  can  be  evicted,  unless  he  is  a  wrong-doer 
in  legal  contemplation.  So,  a  decree  against  the  holder  of  the 
legal  paper  title,  barred  by  posnession,  is  inoperative  for  the  same 
reason.  10  Ohio,  69;  5  Ohio,  194.  Possession  gives  title,  and  it 
becomes  so  strong  by  time  and  age,  that  nothing  can  overcome  it. 
So,  also,  an  adversary  possessory  title  that  bars  a  legal  paper  title, 
bars  all  equities  connected  with,  and  springing  out  of,  the  legal  pa- 
per title  that  is  overcome  by  it.  10  Ohio,  104,  26 ;  9  Pet.  413 ;  2 
Merv.  356;  2  Sch.  &  Lef  628,  630,  636;  3  Serg.  ft  Rawle,  310; 
3  Johns.  Ch.  216,  217;  2  Cond.  Bng.  Ch.  188;  7  Johns.  Ch.  126. 
This  shows  the  power  and  strength  of  a  mere  possessory  right 
248]  from  its  very  inception.  *It  is  strong  in  fact  and  in  law. 
But  one  right  can  overcome  it.    Ail  others  fall  before  it. 

I  have  said  that  a  court  of  law  looks  alone  to  the  legal  tighter 
of  the  parties,  and  can  take  no  notice  of  matters  in  equity ;  when 
it  finds  a  party  in  possession  of  land,  it  holds  him  to  be  there  by 
right.  If  he  be  there  under  a  contract  executed,  he  has  the  legal 
title  against  all  the  world,  except  the  vendor;  who  can  not  evict 
him,  nor  transfer  the  legal  title  to  another  who  can,  because  his 
possession  is  notice  to  the  world  that  he  is  in  lawfully.  5  Johns. 
Ch.  29;  4  Johns.  Ch.  47;  3  Paige,  421;  3  Pick.  149;  6  Paige,  387. 

His  equitable  title  under  the  contract  has  become  united  to  his 
legal  possessory  title,  and  except  for  the  single  purpose,  if  the 
contract  be  executory,  of  securing  the  vendor's  lien,  the  equitable 
title  has  become  merged  in  the  legal  title. 
212 


Digitized  by  VjOOQ IC 


DECEMBER  TERM,  1842.  249 

Lessee  of  Boyd  v.  Longworth. 

Whenever  a  greater  and  a  less  estate  unite  in  the  same  person, 
the  latter  merges  or  sinks  into  the  former;  and  whenever  an 
•equitable  and  legal  title  meet,  immaterial  what  may  be  the  grade 
of  the  latter,  in, one  person,  in  the  same  right,  the  former  merges. 
It  is  trae,  in  both  cases,  that  equity  prevents  the  merger,  and 
preserves  the  estates  distinct,  for  special  purposes;  but,  other- 
wise, the  merger  takes  place,  and  the  distinction  is  lost.  3  Johns. 
•Ch.  56;  6  Johns.  Ch.  393,  417;  5  Johns.  Ch.  35,  214;  2  Thomas' 
Coke,  656,  557,  note  K ;  2  Atk.  67 ;  9  Ves.  Jr.  509 ;  3  Ves.  Jr.  126, 339. 

No  man  can  be  a  trustee  for  himself.  Take  the  case  in  its 
strongest  aspect,  and  the  principle  seems  to  me  to  be  tested.  A. 
laells  to  B.  a  tract  of  land,  receives  payment  in  full,  gives  him  a 
title  bond,  and  puts  him  in  possession.  The  legal  paper  title  is  in 
A.,  but  the  possession  is  in  B.  For  whose  use  does  B.  hold  the 
land?  He  does  not  hold  it  for  A.,  because  he  has  parted  with  his 
right  to  the  possession  and  to  the  usufruct,  as  well  as  emblements. 
B.,  then,  if  he  holds  to  a  use,  must  have  a  cestui  que  trust  for 
whom  the  use  exists.  If  there  be  no  cestui  que  trust,  or  use, 
there  is  no  use  as  independent  of  the  possession,  and  B.  holds  in 
his  own  right.  It  then  follows  that  there  *is  no  independ-  [249 
-ont  equity,  and  a  transfer  of  the  possessory  right  must  pass  with 
it  all  equities  connected  with,  or  growing  out  of  it,  or  upon  which 
it  is  based. 

Take  a  very  familiar  case.  A  mortgagor  is  in  possession,  and 
condition  broken.  Against  the  mortgagee  he  has  a  mere  equity, 
and  against  everybody  else  he  has  the  legal  title.  While  in  pos- 
session, the  land  may  be  sold  on  execution  as  his,  because  of  his 
possession ;  but  if  the  mortgagee  has  possession,  then  it  can  not  be 
sold,  because  he  has  a  mere  equity.  If  it  be  sold  while  he  is  in 
possession,  and  the  mortgage  debt  paid,  the  title  of  the  purchaser 
is  perfect.  If  the  mortgagee  buy  the  land,  the  mortgage  merges, 
And  the  legal  title  prevails.  If  the  land  be  sold  on  execution  after- 
ward, as  the  property  of  the  mortgagee,  he  can  not  set  up  the 
mortgage.  6  Johns.  Ch.  417.  Now  upon  what  basis  does  all  this 
rest?  It  is  upon  the  merger  of  the  equitable  into  the  legal  title 
when  they  unite  in  the  same  person.  No  man  can  be  a  trustee  for 
himself,  nor  can  he  be  a  creditor  or  debtor  to  himself.  Whenever 
therefore,  an  equitable  title  unites  in  him  with  a  legal  title,  so  far  as 
he  is  concerned,  and  so  far  as  the  whole  world  is  concerned,  except 
he  who  is  interested  in  preserving  the  estates  distinct,  the  former  is 
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gone,  and  be  is  held  and  treated  as  the  legal  owner  of  the  estate* 
The  law  considers  him  in  his  best  position,  and  as  holding  the 
estate  in  the  manner  and  under  the  title  conducing  to  bis  highest 
interest.  The  law  always  places  a  man  *^  with  his  right  foot  fore- 
most.*' 

In  10  Ohio,  404,  this  court  seem  to  consider  this  <'  as  a  question 
of  the  gravest  character,  and  incumbered  with  great  difSculties." 
It  may,  therefore,  be  excusable  in  me  to  prosecute  the  inquiry  some^ 
what  further.  The  difficulty  in  the  case  seems  to  be,  to  determine 
in  what  way  the  purchaser  under  the  execution  is  to  be  substituted 
to  the  rights  of  the  vendee  under  the  contract.  He  is  substituted, 
I  think,  by  the^  operation  of  the  law  working  necessarily  upon  the 
case,  as  it  does  in  all  cases  when  it  acts  coercively.  Suppose  the 
vendee,  after  his  purchase  by  deed,  conveys  the  land  without  any 
reference  to  the  contract,  then  it  is  clear,  I  apprehend,  the  pur- 
250]  chaser  *iB  substituted  to  his  rights,  and  can  compel  a  deed 
to  him  from  the  vendor,  and  the  vendor  may  convey  to  him  in 
affirmance  of  the  contract  without  danger  to  or  from  the  vendee, 
li^  in  Buch  a  state  of  case,  the  vendee  should  take  a  deed  from  the 
vendor,  after  his  sale  and  conveyance,  he  would  be  estopped  by 
his  deed.  He  would  not  be  permitted  to  say  that  he  had  no  title, 
and  in  accordance  with  one  of  the  positions  above  assumed,  his 
deed  would  relate  back  to  the  date  of  his  contract,  so  as  to  protect 
the  intermediate  purchaser. 

Such,  then,  would  be  the  result  where  the  vendee,  in  or  out  of 
possession,  sells.  We  have  seen  that  a  judicial  sale  is  as  operative 
as  a  voluntary  sale  by  the  party.  15  Wend.  596 ;  9  Ohio,  186.  But 
a  judicial  sale  can  only  take  place  where  the  vendee  is  in  posses- 
sion. It  passes  to  the  purchaser  of  the  property  sold  (8  Ohio,  24), 
to  hold  at  law  as  the  vendee  or  judgment  debtor  held  it.  5  Ohio, 
55 ;  9  Ohio,  186.  That  is  the  operation  of  a  voluntary  deed,  and 
if  a  deed  under  a  judicial  sale  is  to  have  the  like  operation  with  a 
voluntary  deed,  the  purchaser  under  the  one  should  in  all  respects 
occupy  as  good  a  position  in  the  law  as  the  purchaser  under  the 
other,  and  should  in  the  like  manner  receive  the  same  protection* 
If,  then,  the  vendee  would  be  estopped  by  his  deed,  he  must  be  by 
the  judicial  deed.  Why  ?  Because  the  deeds  in  both  cases  pas» 
the  property  and  his  legal  right  to  the  property,  and  that  drowns 
and  swallows  up  all  his  equities  thereto.  The  possession  gave  a 
legal  title.  The  acquisition  of  the  legal  paper  title  goes  to  confirm 
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the  possessioD,  and  not  to  give  a  new  right.  It  is,  from  the  hegin* 
ning,  one  and  the  same  title,  one  and  the  same  right.  It  is  not 
distinct  and  independent  of  the  right  oat  of  which  the  possession 
grew,  and  upon  which  it  had  fastened. 

In  the  present  case,  Morgan's  right  grew  oat  of  his  purchase  on 
December  31,  1822.  His  possession  is  under  that  purchase,  and 
the  deed  is  to  confirm  his  purchase,  and  gives  him  no  new  right. 
After  the  sale  he  paid  the  purchase  money  and  took  possession, 
and  hud  (the  proceedings  all  bein^  regular)  an  undeniable  right  to 
a  deed.  Wright,  620.  *The  deed,  when  received,  inures  to  [851 
establish  and  confirm  the  possession  already  taken.  He  is  in  under 
one  and  the  same  right.  There  is  no  unity  of  distinct  estates  or 
rights,  no  merger.  The  possession  and  deed  hung  upon  the  salo 
and  are  fed  by  it,  and  they  all  constitute  but  one  title,  operating 
upon  the  same  estate.  If  he  bad  sold  and  conveyed  before  he  re- 
ceived his  deed,  the  deed  when  made  inures  to  protect  the  title  of 
his  vendee.  If  he  sell  and  convey  by  the  sheriff  or  other  judicial 
oflBcer,  the  same  result  must  follow. 

We  therefore  claim,  that  if  Morgan  had  conveyed  this  land  be- 
fore he  received  his  deed,  the  purchaser  could  have  received  his 
deed  irom  the  sheriff,  and,  on  a  proper  case,  it  would  have  been 
ordered  to  have  been  executed  and  delivered  to  him.  7  Ohio,  204. 
We  also  claim  that  the  sheriff's  deed,  made  to  him  afler  his  sale 
and  conveyance,  would  inure  to  the  benefit  of  his  vendee,  and  he 
would  be  estopped  by  his  deed.  We  also  claim  that,  in  such  a 
case,  the  same  consequences  would  attach  to  a  judicial  sale  and 
conveyance.  Afler  Schooley  received  his  deed,  he  could  have  ob- 
tained the  sheriff's  deed,  as  the  assignee  of  Morgan,  by  operation 
of  law;  or,  if  the  deed  was  made  to  Morgan,  as  it  was,  it  inured 
to  his  benefit,  in  confirmation  of  the  possession  previously  taken 
by  Morgan,  and  upon  precisely  the  same  ground  that  it  would 
have  inured,  had  he  been  the  voluntary  vendee  from  Morgan. 

W^  therefore  insist,  in  any  aspect  in  which  this  case  may  bo 
considered,  the  defendant's  possession  should  be  protected,  and 
ask,  in  his  behalf,  a  judgment. 

BiBCHABn,  J.  Several  questions  are  presented,  which  render 
this  case  intricate,  and  the  decision  somewhat  difficult,  if  they  are 
allowed  to  be  so  mixed  up  as  to  prevent  each  one  from  receiving 
a  separate  oonsideration.     In  examining  them  severally,  we  have 
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found  little  difScalty  in  arriving  at  conclaeions  satisfactory  to  oar 
own  minds,  aided,  as  we  have  been,  by  the  careful,  orderly,  and 
thorough  preparation  of  the  case  by  counsel. 
252]  *The  plaintiff's  first  claim  of  title  is  under  the  deed  from 
the  heirs  of  GkK)dwin.  These  heirs  took,  by  descent,  from  Good- 
win whatever  interest  they  had  to  convey.  Their  estate  was  no 
greater  than  that  of  their  ancestor.  Goodwin's  interest  in  the  lot 
was  levied  upon  and  sold  in  1822 ;  and  this  sale,  which  was  sub- 
sequently confirmed,  loft  in  him  no  interest  whatever,  from  and 
after  the  day  of  sale.  When  the  sheriff's  deed  was  finally  executed 
and  delivered,  it,  by  relation,  took  effect  as  of  the  day  of  sale,  and 
passed  to  the  purchaser  all  the  interest  he  then  had. 

Subsequently  to  that  sale,  he  acquired  no  new  interest  in  the 
land,  and  therefore  dying  seized  and  possessed  of  no  right  or  title 
to  the  land,  his  heirs  inherited  nothing  from  him,  and  their  deed 
to  the  plaintiff  passed  nothing,  and  may  be  treated  as  out  of  the 
way. 

Whether  the  deed  from  Morgan  vested  in  the  plaintiff's  lessor 
any  title  or  not,  is  the  next  question  in  the  order  of  inquiry. 
Morgan's  right  grew  out  of  the  coroner's  sale  to  him,  which  was 
made  on  December  81,  1822,  and  his  possession,  which  was  under 
that  sale.  The  deed  which  was  subsequently  executed,  under  the 
order  of  the  court  confirming  the  coroner's  proceedings,  gave  him 
no  new  right.  It  merely  confirmed  the  right  acquired  at  the  sale. 
If  he  had  sold  and  conveyed,  before  the  sheriff's  deed  was  finally 
executed,  the  deed  would  have  inured,  when  executed  and  de- 
livered, to  protect  the  title  of  his  vendee;  for  the  sheriff's  deed 
would  relate  back  to  the  sale  on  execution,  and  operate  as  a  con- 
veyance to  him  from  that  time. 

With  this  view  of  the  title  deeds  offered  in  evidence  by  the 
plaintiff's  lessor,  let  us  next  consider  the  effect  produced  by  the 
evidence  given  by  the  defendant.  I  lay  out  of  view,  as  evidence 
of  title,  the  coroner's  deed,  executed  on  April  16,  a.  d.  1823,  be- 
cause it  does  not  contain  the  requisite  recitals,  and  was  executed 
without  a  confirmation  of  the  sale  by  the  court ;  also,  the  deed  of 
the  coroner,  executed  October  4,  a.  d.  1825,  because  there  was 
then  in  office  a  sheriff,  who  was  the  proper  successor  of  the  coro- 
253]  ner  who  made  the  ^itele,  for  the  purpose  of  executing  the 
deed.  Schooley,  under  whom  defendant  claims,  was  a  purchaser 
at  a  sheriff 's  sale,  on  execution  against  Morgan,  who  was  then  in 
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possession  of  the  lot,  and  who  was  a  purchaser  at  the  sale  apon 
execution  against  Groodwin.  He  then  owned  all  the  right  which 
he  ever  had  to  the  premises.  The  sheriff's  deed  vested  all  the  title 
which  Morgan  had,  at  the  time  of  sale,  in  Schooley.  This  is  the 
effect  prodaced  by  the  statute,  and  if  we  are  right  in  holding  that 
a  sheriff's  deed  relates  back  to  the  sheriff's  sale,  and  is  operative 
from  that  time  as  a  conveyance,  concerning  which  we  have  no 
doubt,  it  follows  that  the  estate  of  Morgan,  in  this  land,  was 
-divested  by  that  sale,  and  that  the  defendant  is  entitled  to  judg- 
ment. 

But  it  is  said  that  the  deed  of  Morgan,  of  February,  1836,  being 
prior  to  the  sheriff's  deed  of  March,  in  the  same  year,  and  con* 
taining  a  covenant  "that  he  had  done  nothing  whereby  the  title 
•could  be  annulled,"  vests  a  title  in  the  plaintiff's  lessor,  by  way 
of  estoppel  or  rebutter.  To  give  this  effect,  it  must  be  assumed  that 
the  setting  up  of  ^title  by  the  defendant,  as  derived  from  the  sher- 
iff's sale  to  Schooley,  is  an  act  done  by  Morgan,  in  the  face  of  his 
^covenant.  It  could  not  be  pretended  that  the  covenant  would 
work  an  estoppel,  unless  the  position  assumed  by  the  defendant 
is  to  be  regarded  as  the  act  of  Morgan,  the  grantor,  and  is  such 
as  to  constitute  a  breach  of  his  covenant. 

The  right  asserted  by  the  defendant,  however,  does  not  conflict 
with  Morgan's  covenant.  It  does  not  establish  the  fact  that  he 
bad  done  anything  whereby  his  title  could  be  annulled.  It  simply 
proves  that  he  had  omitted  an  act  which  was  necessary  to  perfect 
his  title,  and  this  makes  no  case  of  estoppel,  for  estoppel  id  a 
matter  of  strict  law. 

An  ea^ess  warranty  is  the  only  contract  which  has  the  effect  to 
estop  the  warrantor,  and  those  claiming  under  him,  from  main- 
taining title  under  a  subsequent  purchase.  The  covenant  must  be 
cne  running  with  the  land. 

Judgment  for  defendant. 
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264]  ^Jaoob  Hoy  v.  George  Hites. 

There  can  be  no  appeal  to  the  Supreme  Court,  from  a  judgment  of  the  court 
of  common  pleas,  on  a  petition,  under  the  statute,  for  partition. 

This  is  a  motion  from  Holmes  county  to  dismiss  an  appeal  to 
the  Supreme  Court,  from  a  judgment  of  the  court  of  common 
pleas,  on  a  petition  for  partition,  under  the  statute. 

HoAGLAND  and  Tanneyhill,  for  plaintiff. 

Cox  and  Holland,  for  defendant. 

Bead,  J.  This  case  was  reserved  from  Hohnes  county,  on  a 
motion  to  dismiss  the  appeal,  upon  suggestion  that  there  was  a 
difference  of  opinion  among  the  profession,  as  to  the  right  of  ap- 
peal, when  proceedings  for  partition  were  had  under  the  statute. 

When  proceedings  are  had  for  partition,  under  the  statute,  no 
right  of  appeal  to  the  Supreme  Court  exists. 

When  the  partition  is  sought  in  chancery,  by  bill,  the  statute 
confers  the  right  of  appeal. 

The  reason  is,  in  the  first  case,  the  statute  confers  no  right  of 
appeal;  but  the  latter  is  an  ordinary  suit  in  chancery,  which  the 
statute  authorizes  to  be  appealed. 

Both  these  positions  are  expressly  sustained  in  the  case  of 
Poane  r.  Fleming  et  a!.,  Wright,  168.  And  the  court  say,  in  tho 
matter  of  Chapman's  last  will,  6  Ohio,  148,  the  practice  of  remove 
ing  causes,  by  appeal,  for  a  second  trial,  is  created  only  by  statu- 
tory provision.     Appeal  dismissed. 


256]  *JoHN  Ingraham  v.  Thomas  Hart. 

The  existence  of  a  law  in  a  sister  state,  or  foreign  jurisdiction,  is  matter  of 
fact,  triable  by  a  jury,  and  provable,  if  necessary,  by  witnesses. 

Where  a  plea  discloses  a  defense  under  a  statute  of  Pennsylvania,  the  modifi* 
cations  that  statute  received  in  Pennsylvania,  either  by  construction  or 
otherwise,  not  merely  depending  upon  the  just  interpretation  of  th& 
words  of  the  statute,  are  facts,  to  be  disclosed  by  replication. 
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Ingraham  v.  Hart. 
This  is  an  action  of  debt,  from  the  county  of  Monroe. 

Lane,  G.  J.  The  declaration  in  this  case  contains  four  connts* 
The  first  and  last  are  abandoned.  The  second  and  third  are  in 
debt,  for  rent  of  lands  leased  in  Pennsylvania.  The  second  counts 
upon  a  simple  demise,  the  third  on  a  demise  by  deed. 

To  these  counts  the  defendant  pleads,  in  bar,  that  the  causes  of 
action  accrued  in  Pennsylvania,  in  which  state  the  defendant  was 
a  resident;  that,  by  the  statutes  of  Pennsylvania,  of  1713,  ratified 
by  the  statute  of  1777,  it  is  enacted,  among  other  things,  that  all 
actions  of  debt,  for  arrearages  of  rent,  shall  be  sued  within  six 
years  after  the  cause  of  action  accrued,  which  act  continues  in  full 
force.  That  the  supposed  causes  of  action  did  not  accrue  within 
six  years,  by  means  whereof  the  plaintiff  oaght  to  be  barred.  In 
drafting  this  plea,  the  pleader  recites  the  statute,  enumerates  the 
exceptions,  and  avers  that  the  plaintiff  comes  not  within  their 
protection. 

To  escape  the  bar  of  this  statute,  the  plaintiff  wishes  to  lay  before 
the  court  the  construction  of  that  statute  by  the  courts  of  Pennsyl- 
vania, by  which  the  effect  of  it  is  limited  to  debt  for  rent  hy  parol 
demise.  No  doubt  the  position  is  sound  that  the  law  of  limitation^  in 
Pennsylvania,  is  the  law  ofthis  suit,  and  if  that  construction  prevails 
there,  it  constitutes  a  good  answer.  Iq  a  former  stage  of  this  ca^e, 
the  plaintiff  has  attempted  to  rely  upon  a  demurrer  to  the  plea  as 
the  proper  form  to  claim  the  benefit  of  it. 

*If  the  doctrine  depended  merely  upon  a  just  construction  [256 
of  a  statute,  or  of  any  document,  this  form  of  raising  the  question 
would  be  proper.  But  the  question  is  not  what  is  the  Just  and  true 
interpretation,  but  what  is  the  actual  construction  of  the  document 
by  the  Pennsylvania  tribunals?  It  is  a  matter  of  fact,  dehors  the 
plea.  All  the  averments  of  the  plea  are  true,  and  the  reason  why 
it  does  create  no  bar  arises  from  the  acts  of  the  courts  of  that 
state.  The  point  in  issue  is,  what  is  the  law  in  Pennsylvania? 
What  is  the  law  of  another  state?  The  existence  of  a  law  of  an- 
other state  is  a  question  of  fact  triable  by  a  jury;  and  provable,  if 
necessary,  by  witnesses.  The  demurrer,  therefore,  which  presents 
the  just,  but  not  the  actual,  construction  of  the  Pennsylvania 
statute,  is  not,  in'  the  opinion  of  a  majority  of  the  court,  calculated 
to  disclose  the  defense ;  and  it  requires  a  replication  to  bring  for- 
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ward  the  fact  of  the  actual  constraotion,  and  tender  an  issne  to 
the  jury. 

Such  was  the  opinion  of  the  jadges  who  held  the  Supreme  Court 
in  Monroe,  in  1841,  and  the  plaintiff's  demurrer  was  overruled. 
He  has  since  filed  his  replication,  to  which  the  defendant  has  de- 
murred, as  argumentative  and  double.    For  it  avers: 

1.  That  the  statute  has  never  been  considered,  adjudged,  or 
construed,  by  the  persons  exercising  the  powers  of  government  in 
Pennsylvania,  to  extend  to  debt,  founded  on  a  writing  obligatoryi 
either  for  rent  or  for  any  other  consideration,  but  to  debt  upon 
parol  demises  only.  It  omits  to  specify  what  government  or  what 
officers. 

2.  Actions  of  debt,  for  rent,  founded  on  writings  obligatory,  by 
the  htws  of  Pennsylvania,  have  never  been  barred  by  the  lapse  of 
six  years. 

3.  But  such  action  may  be  commenced  and  prosecuted  at  any 
indefinite  period  of  time. 

4.  Subject,  only,  to  a  presumption  of  payment  after  a  lapse  of 
twenty  years  unaccounted  for. 

6.  And  subject  to  no  other  presumption  whatever. 
257]    *Now,  this  is  really  covering  too  much  ground.    It  Is  too 
loose  and  inartificial  to  require  any  other  answer  than  a  special 
demurrer. 

The  plaintiff  has  leave  to  amend. 

BiEOHABD,  J.,  dissenting!  My  reason  fQr  not  assenting  to  the 
opinion  of  the  court,  is  a  belief  that  the  demurrer  to  the  replica- 
tion, which  is  defective,  reaches  the  plea  to  the  second  and  third 
counts,  and  presents  to  the  court,  as  matter  of  law,  the  question, 
whether  this  suit  is  barred  by  the  Pennsylvania  statute  of  limita* 
tions,  as  that  statute  is  interpreted  by  the  courts  of  Pennsylvania. 
And  that  the  point  should  be  determined  by  a  reference  to  the 
decisions  of  their  courts,  without  the  intervention  of  a  jury. 

Akghbold,  for  plaintiff. 

D.  Peck,  for  defendant. 
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Thb  Lxbssx  or  Andkbw  Lk  Gbangk  v.  Isabklla  Ward  st  al. 

Tbo  probata  of  a  will,  taken  within  the  county,  at  another  plaee  than  the 
ooanty  seat,  by  the  associate  Judge,  is  competent  evidence  to  establish  the 
will. 

The  solemn  adjudications  of  courts  having  Jurisdiction  over  the  subject  mat. 
ter,  are  not  void,  but  valid  until  reversed. 

Thib  Ib  a  writ  of  error  to  the  Sapreme  Oourt  of  Ashtabala 
oonikty,  to  reverse  a  jadgment  in  ejectment,  at  the  Aagnst  term, 
1841. 

On  the  trial,  a  bill  of  exceptions  was  taken  to  the  opinion  of 
the  coart,  frOm  which  it  appears  the  cause  was  submitted  to 
the  conrt  for  trial,  without  the  intervention  of  a  jnry,  and  that 
^^the  plaintiff,  having  proved  that  Benjamin  Morse  died  [258 
lawfully  seized  of  the  premises;  that  the  lessor  of  the  plaintiff 
was  one  of  his  heirs,  and  entitled  to  one-fifth  of  the  land  of  which 
be  died  seized,  rested  his  case. 

The  defendants  then  offered  evidence  of  the  will  of  Benjamin 
Horse,  under  which  the  defendants  claimed  title,  and  the  probate 
thereof.  The  caption  of  the  record  of  probate  reads  as  follows  : 
"Special  Court,  Harpersfield,  Tuesday,  March  25, 1813.  Estate  of 
Benjamin  Morse,  Esq.,  deceased.  At  a  special  court  of  common  pleas 
for  the  county  of  Ashtabula,  held  at  the  house  of  Marian  Morse, 
widow  of  the  late  Benj.  Morse,  Esq.,  deceased,  and  at  the  particular 
request  of  James  Harper,  James  A.  Harper,  and  the  said  Marian 
Morse,  widow,  as  aforesaid,  the  widow  being  an  executrix  of  the 
last  will  and  testament  of  the  said  Benjamin,  and  unable  to  attend 
at  the  seat  of  justice  in  said  county,  the  request  was  made  and 
granted  by  thecourt.  Present:  the  Honorable  Aaron  Wheeler, 
Solomon  Griswold,  and  EbenezerHewins,  Esqs.,  associate  judges." 

The  evidence  was  objected  to,  but  admitted  by  the  court,  and 
exception  taken. 

The  only  special  error  assigned  is,  the  permitting  said  paper 
writing,  purporting  to  be  a  record  of  certain  proceedings  had  in 
the  court  of  common  pleas,  to  go  in  evidence ;  Harpersfield  not 
being  the  seat  of  justice  of  Ashtabula  county,  at  the  time  the  asso- 
ciate judges  convened  there  and  received  the  will  to  probate. 
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GiDDiNGS  &  Chaffee,  for  plaintiff: 

The  jurisdiction  of  all  probate  and  testamentary  matters  is 
vested  in  the  coart  of  common  pleas.  Constitution  of  Ohio,  sec. 
5,  art.  3. 

If  the  associate  judges  had  the  power  to  change  the  place  of 
holding  the  court  of  common  pleas*,  they  would  have  equal  power 
to  change  the  time. 

259]  *The  law  then  authorizing  a  special  session  of  the  court 
of  common  pleas,  for  probate  matters,  was  the  same  as  the  law 
now  in  force. 

The  law  could  give  to  the  judges  no  power  to  take  the  probate 
of  will,  etc.,  except  as  a  court  of  common  pleas.  It  is  therefore 
believed  when  the  judges  met  at  Harpersfield,  they  were  no  court 
of  common  pleas,  and,  of  course,  their  acts  were  void. 

Wade  &  Ranney,  for  defendants : 

If  the  court  should  have  been  held  at  the  county  seat  by  law, 
still  having  jurisdiction  over  the  subject  matter,  their  proceedings 
can  not  be  impeached  collaterally ;  for,  however  irregular,  the 
solemn  judgment  of  a  competent  and  authorized  tribunal  can  not 
be  treated  as  a  nullity  ;  and  it  can  only  be  reinvestigated  by  writ 
of  error  or  certiorari,  Wier  t?.  Zane,  3  Ohio,  306 ;  Goodrich  v. 
Jenkins,  Wright,  349;  6  Ohio,  43;  Buel  v.  Cross,  4  Ohio,  327; 
Lessee  of  Parker  v.  Miller,  9  Ohio,  108  ;  Lessee  of  Mitchell  t?.  Bys- 
ter,  7  Ohio,  257. 

The  law  in  force  at  that  time  did  not  provide  any  place  in  the 
county  where  the  courts  should  be  held  for  any  purpose.  2  Chase's 
L.  797. 

The  law  under  which  this  court  was  held,  is  found  in  section  5 
of  the  supplementary  act  for  proving  wills,  etc.,  passed  Febru- 
ary 8,  1812.  2  Chase's  L.  770.  It  authorizes  any  three  of  the 
judges  '•  to  convene,"  for  the  purpose  of  granting  letters  of  ad- 
ministration, etc.,  without  any  directions  or  limitations  as  to  place. 
Now,  they  had  jurisdiction  throughout  the  county,  and  might,  of 
course,  convene  at  any  place  within  their  jurisdiction.  If  they 
went  beyond  its  bounds,  their  acts  would  be  coram  nonjudice;  but, 
while  acting  within  it,  they  are  not  only  valid,  but  perfectly  reg- 
ular. And  this  was  the  construction  put  on  the  law  by  the  courts 
themselves  at  that  time ;  for  numerous  instances  of  the  kind  oc- 
curred in  this  and  the  neighboring  counties.  Such  a  construction 
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as  is  contended  *  for  by  the  plaintiff  in  error  would  invali-  [260 
date  a  great  namber  of  titles. 

Wood,  J.  The  seat  of  justice,  as  fixed  by  law,  for  Ashtabula 
county,  when  probate  of  the  will  was  taken,  was  at  Jefferson  ;  and 
tlie  question  raised  by  the  plaintiff  in  error  is,  whether  the  court 
of  common  pleas,  or  the  associate  judges  thereof,  had  power  to 
take  the  probate  of  a  will  at  any  other  place  than  the  county 
seat  It  is  contended,  by  the  plaintiff  in  error,  they  had  not;  and, 
therefore,  their  proceedingu  in  this  case  are  void.  If  so,  it  follows 
that  the  court  erred  in  admitting  the  probate  in  evidence,  and  the 
judgment  must  be  reversed.  Let  us  inquire,  then,  what  the  law 
was  at  the  date  of  this  probate. 

The  act  of  February  8,  1812  (2  Chase's  L.  770),  provides  as  fol- 
lows :  "  That  it  shall,  at  all  times  hereafter,  be  lawful  for  the 
judges  of  the  court  of  common  pleas,  or  any  three  of  them,  when 
required,  to  convent  for  the  purpose  of  granting  letters  of  admin- 
istration, taking  probate  of  wills,  or  for  transacting  any  other 
necessary  business  relative  to  the  settlement  of  estates  of  deceased 
persons."  This  act  was  in  lorce  in  1813,  when  this  probate  was 
bad,  and  it  will  be  observed  that  it  is  sihnt  as  to  the  place  where 
the  court  or  associate  judges  shall  assemble  for  the  transaction  of 
probate  or  testamentary  business ;  and,  if  there  was  any  positive 
statute,  then  or  now,  requiring  the  court  of  common  pleas  to  con- 
vene at  the  county  seat,  I  have  not  been  able  to  find  it ;  it  has 
been  overlooked  after  diligent  inquiry. 

The  county  seat  may  have  been  a  convenient  place ;  but  whether 
the  only  place  where  the  court  could  legally  have  held  its  sessions, 
under  ail  possible  exigencies,  is,  at  most,  doubtful.  The  associate 
judges  are  limited  in  their  jurisdiction  only  by  the  county  lines, 
and  while  they  keep  within  them,  there  can  be  no  substantial  ob- 
jection to  their  taking  probate  of  a  will  at  any  place,  and  it  is  a 
part  ot  the  history  of  that  section  of  the  country  that  there  are 
several  others  like  the  case  at  bar. 

But  suppose  we  are  wrong  in  this,  and  that  the  judges  wero 
required  by  law  to  do  all  official  business  at  the  county  seat, 
*it  by  no  means  fallows  that  the  acts  of  the  court,  or  of  the  [261 
associate  judges,  are  void. 

If  a  court  have  jurisdictipn  over  the  subject  matter,  its  solemn 
acts  and  adjudications,  although  erroneous,  are  not  void.    They 
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Are  valid  antil  reversed.  Weir  v.  ZaDc,  3  Ohio,  306.  And  even 
the  proceed iDgs  of  mere  judges  de  facto  have  repeatedly  been  bub- 
tained  both  in  England  and  the  United  States.  We  are  of  the 
opinion,  there  was  nothing  erroneous  in  receiving  the  record  of 
the  probate  court  in  evidence,  and  that  the  judgment  of  the  Supreme 
Oourt  of  Ashtabula  county  ought  to  be  affirmed. 
Judgment  affirmed. 


Thjb  State  oi*  Ohio  v.  James  A.  Wells,  Adm'k  or  Jambs  For- 

SYTHB, 

The  statute  making  certified  copies  of  the  files  of  the  auditor  of  state  evi- 
dence, authorizes  their  admission  only  where  the  originals  would  be  com* 
petent. 

Tbe  act  regulating  the  sale  of  school  lands  does  not  authorize  the  final  certifl* 
cate  of  the  county  auditor  to  be  used  as  eyidence  to  charge  the  county 
treasurer;  nor  is  a  certified  copy  of  an  account,  made  out  by  the  auditor 
of  state  from  such  certificates,  competent  eyidence. 

Tnts  is  a  motion  for  a  new  trial  from  Shelby  county. 

The  action  was  brought  upon  the  official  bond  of  defendant's  in* 
testate,  as  treasurer  of  the  county  of  Shelby,  to  recover  money 
alleged  to  have  been  received  by  him  on  the  sale  of  certain 
school  lands.  On  tbe  trial  to  the  jury,  the  plaintiff  ofiPered  in  evi* 
dence  a  certified  copy  of  an  account  current,  made  out  in  the 
office  of  the  auditor  of  state,  authenticated  by  the  seal  of  office, 
and  official  signature  of  the  auditor,  and  certified  in  the  following^ 
form : 

*^  I,  John  Broagh,  auditor  of  state,  do  hereby  certify  the  fore- 
362]  going  amounts  have  been  carefully  and  correctly  taken  *from 
the  final  certificates  on  file,  in  this  office,  and  that  the  same  have 
not  been  reported  according  to  law,  or  paid  into  the  state  treasury." 

To  the  admission  of  this  as  evidence,  the  defendant  objected, 
bat  the  objection  was  overruled,  and  the  account  was  read  to  the 
jury.  For  an  alleged  error  in  admitting  this  evidence,  a  new  trial 
is  asked. 

William  J.  Ma&tin,  for  the  state. 

J.  S.  Updeqbaff,  for  defendant^ 
224 
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EiROHABB,  J.  The  first  question  in  this  ease  is  upon  the  con- 
Btraetion  of  section  14  of  the  act  prescribing  the  general  duties 
of  the  auditor,  treasurer,  and  secretary  of  state.  Swan's  Stat.  121. 
It  is  in  these  words:  "The  auditor  shall  delirer  to  any  person 
applying  therefor,  a  certified  copy  of  any  survey,  or  other  docu- 
ment in  his  office ;  and  all  such  copies  certified  by  the  auditor,  un- 
der his  official  seal,  shall  be  received  as  legal  evidence  in  all  courts 
and  places  within  this  state." 

The  question  is,  does  this  section  contemplate  the  creation  of 
any  new  evidence,  or  make  a  new  rule  of  evidence?  Or,  does  a 
true  Interpretation  of  its  terms  require  that  it  should  be  held 
merely  to  authorize  the  use  of  the  copy  provided  for,  in  those 
cases  only,  in  which  the  original,  if  in  court,  would  be  held  com- 
petent? In  our  opinion,  the  latter  was  the  true  meaning  of  the 
legislature.  If  so,  it  follows  that  the  certified  copy  in  question  was 
improperly  read  to  the  jury,  unless  the  original  would  have  been 
competent  evidence  to  charge  the  defendant  in  this  suit.  It  is  only 
necessary  to  turn  our  attention  to  sections  11, 12, 13,  and  16  of  the 
statute,  3  Chase's  L.  1556,  1557,  to  enable  us  to  arrive  at  a  cor- 
rect determination  of  this  matter.  By  section  11,  it  is  provided 
that,  on  a  sale  of  lands,  the  county  auditor  shall  give  a  certificate 
to  the  purchaser,  specifying  the  amount  of  payment  to  be  made, 
and  on  what  account;  and  that  the  purchaser  shall  make  payment 
to  the  county  treasurer,  ^and  take  his  receipt;  which  re-  [269L 
ceipt  shall  be  deposited  with  the  county  auditor,  who  shall  pre- 
serve the  same,  charge  the  treasurer  with  the  payment,  and  give 
the  purchaser  a  receipt  therefor.  By  section  12,  the  county  audi- 
tor is  required  to  keep  a  book  of  sales,  and  day-book  and  ledger 
for  accounts,  and  forward  quarterly,  to  the^auditor  of  state,  tran- 
scripts of  the  sales,  and  of  the  payments  made  to  the  county  treas- 
urer, which  the  auditor  is  to  file  in  his  office.  Section  13  requires 
the  county  treasurer  to  keep  books  of  account,  in  which  ail  the 
moneys  received  by  him  are  to  bo  entered,  and  to  forward  quar- 
terly transcripts  thereof  to  the  auditor  of  state.  Section  16  pro- 
vides that,  on  full  payment  being  made,  the  county  auditor  shall 
give  to  the  purchaser  a  final  certificate,  etc.,  upon  presentation  of 
which,  to  the  auditor  of  state,  the  purchaser  shall  be  entitled  to  a 
deed.  From  these  four  sections,  it  is  not  difficult  to  perceive  what 
checks  are  provided  by  law  for  the  protection  of  the  public,  or 
TOL.  XI— 15  22& 
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what  evidence  is  proper  to  charge  a  coanty  treasarer,  making  de- 
fault of  a  portion  of  the  school  fond. 

In  the  first  place,  he  can  receive  no  money  without  giving  there- 
for a  receipt,  in  his  official  capacity,  under  his  sign  manual.  This 
.  receipt  must  be  deposited  as  an  official  voucher,  and  filed  in  the 
office  of  the  county  auditor.  In  the  next  place,  ho  must  make 
and  forward  to  the  auditor  of  state  correct  quarterly  transcripts 
of  his  own  account  of  moneys  received.  These,  also,  must  be  ver- 
ified by  his  signature. 

If  sued,  the  original  receipts,  or  the  quarterly  transcripts,  are, 
in  the  first  instance,  the  only  competent  evidence  wherewith  to 
charge  him.  But  as  there  is  danger  in  permitting  official  files  to 
be  taken  from  the  office  of  the  auditor  of  state,  the  law  has  pro- 
vided that  a  certified  copy  shall  be  legitimate  evidence.  The  copy 
read  to  the  jury  was  not  such  evidence,  but  was  of  a  secondary 
character.  It  was  not  legal  evidence.  It  was  not  even  the  copy 
of  a  copy  of  any  paper  or  document  emanating  from  the  defendant's 
intestate;  but  a  statement  of  accounts  made  up  from  final  certifi- 
cates, which  were  made  without  the  treasurer's  agency,  and  possi- 
264]  bly  without  his  ^knowledge,  by  the  auditor  of  the  county. 
I  say  probably  without  his  knowledge,  for  it  is  at  least  suppoaable, 
that  the  auditor  of  the  county  might  have  issued  a  certificate  by 
mistake,  or  on  a  forged  receipt  of  payment,  or  willfully,  he  having 
liimself  received  the  money.  Could  it  be  tolerated,  that  a  man's 
property,  or  reputation  for  official  integrity  should  be  put  in 
jeopardy  in  a  court  of  justice,  by  evidence  so  liable  to  error  as 
this? 

The  fact  that  the  treasurer's  quarterly  transcripts  contained  no 
reports  of  moneys  paid  on  the  lands  in  question,  affords  no  suffi* 
X5ient  reason  for  the  admission  of  this  evidence.  For,  if  in  fact, 
the  county  auditor,  as  in  the  case  supposed,  was  imposed  upon  by 
a  false  certificate  of  payment,  and  the  county  treasurer  was  a  cor- 
rect and  honest  man,  his  transcript  would  not  contain  a  report  of 
this  kind.  It  is,  however,  argued,  that  inasmuch  as  a  deed  is  re- 
quired to  be  issued,  on  the  presentation  of  the  county  auditor's 
final  certificate,  the  state  may,  under  the  views  taken,  lose  the  title 
to  the  land  without  receiving  payment.  If  it  were  so,  that  would 
furnish  no  excuse  for  permitting  the  recovery  from  an  innocent 
person. 

But -we  see  no  difficulty  in  making  the  coanty  auditor  respon- 
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Bible  for  the  damage  occaeioned  by  the  issue  of  any  final  certificate 
without  the  proper  voucher. 

Supposing  him  to  have  received  such  voucher  and  performed 
bis  duty,  there  is  as  little  difficulty  in  the  way  of  maintaining  this 
suit.  The  prosecuting  attorney  has  only  to  summon  him  to  bring 
into  court  the  treasurer's  receipts,  and  he  will  be  furnished  with 
lull  proof  of  the  plaintiff's  right  to  a  recovery ;  or,  if  the  receipts 
are  lost,  the  auditor  may  then  prove  their  loss,  and  give  parol  evi- 
dence of  their  contents.    New  trial  granted. 


^Walter  ARHSTaoNo  v,  Arndt  Eattenhorn  and  Martin    [265 

Kattenhorn. 

A  parol  contract  for  a  lease  between  landlord  and  tenant  in  possession,  under 
a  prior  lease,  is  within  the  statute  of  frauds ;  unless  possession  be  held 
solely  under,  and  in  performance  of,  the  parol  contract,  the  terms  of  hold- 
ing clearly  indicating  the  possession  to  be  under  the  subsequent  parol 
lease. 

This  was  a  writ  of  error  from  the  court  of  common  pleas  of 
Hamilton  county. 

On  the  trial  below,  a  verdict  was  rendered  in  favor  of  the  de- 
fendants, under  the  charge  of  the  court,  to  which  the  plaintiff  ex- 
cepted. 

The  bill  of  exceptions  shows  that  the  defendants  were  in  pos- 
session of  certain  premises  as  lessors. 

That  Armstrong  purchased  these  promises  of  the  owner. 

That,  while  thus  in  possession,  Armstrong  made  a  verbal  agree- 
ment with  them  that  they  should  have  and  occupy  said  premises 
for  one  year,  from  February  6,  1840,  at  an  annual  rent  of  $600, 
payable  fifty  dollars  per  month  in  advance. 

That  the  defendants  occupied  and  paid  the  rent  up  to  Juno  G, 
1840,  when  they  abandoned  the  premises. 

This  suit  was  brought  to  recover  rent  due  on  the  6th  of  Juno 
and  6th  of  July  upon  said  parol  contract. 

Possession  of  the  premises  was  never  delivered  to  the  said 
defendants,  under  the  said  parol  agreement  on  which  suit  was 
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broQght,  but  theirs  was  a  continued  poesess^on  of  the  premisee 
on  a  contract  with  the  original  owner  from  whom  the  plaintiff 
bought. 

Upon  this  state  of  facts,  the  court  below  charged  the  jury  that, 
if  the  rent  had  been  paid  by  the  defendants  while  in  the  actual 
occupancy  of  the  premises,  and  the  plaintiff  sought  ^merely)  to 
recover  upon  the  breach  of  the  parol  contract,  concerning  the 
renting  of  the  premises,  that  it  was  within  the  statute  of  frauds, 
266]  unless  the  possession  of  the  premises  had  ^been  delivered 
in  pursuance  of  the  parol  contract;  and  that  if  the  possession  was 
a  mere  continuance  of  possession,  had  under  a  former  lease,  such 
continued  possession  would  not  bo  such  part  performance  of  the 
parol  contract  made  with  the  defendants,  as  would  take  the  case 
without  the  statute  of  frauds. 

That  CO  take  the  case  without  the  statute,  upon  the  ground  of 
part  performance,  there  should  have  been  an  actual  delivery  of 
the  possession,  in  pursuance  of  the  parol  contract;  and  if  such  had 
not  been  the  case,  the  plaintiff  could  not  recover  for  the  breach  of 
the  parol  contract. 

To  which  opinion  of  the  court  counsel  except,  and  assign  it  as 
error. 

BiDDLE  and  Boll,  for  the  plaintiff: 

The  plaintiff  in  error  contends  that  the  contract  between  the 
parties  was  so  far  changed  by  the  parol  lease,  on  February  6, 
1840,  by  the  payment  of  the  rent,  agreeable  to  said  contract,  sab- 
sequently,  from  February  6,  1840,  to  6th  June,  same  year, 
monthly,  in  advance,  and  was  so  different  from  the  original  poa- 
session  and  tenancy,  that  such  a  possession,  under  such  circum- 
stances, took  the  case  out  of  the  statute  of  frauds. 

The  contract  made  on  February  6,  1840,  put  an  end  to  the  old 
tenancy  and  possession,  and  by  the  defendants  attorning  to 
plaintiff,  agreeable  to  the  new  contract,  such  a  possession  and 
compliance,  under  that  contract,  on  the  part  of  the  defendants, 
would  take  the  case  out  of  the  statute.  In  other  words,  it  was 
such  a  part  performance,  on  their  part,  that  a  court. of  equity 
would  have  decreed  against  the  plaintiff  a  specific  performance  of 
the  lease. 

Judge  Story  Bays :  "  If  the  possession  be  delivered,  and  obtained 
solely  under  the  oontracrt,  or,  if  in  case  of  a  tenancy,  the  nature  of 
the  holding  be  different  £rom  the  original  tenancy,  as  by  the  pay- 
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moot  of  a  higher  rent,  or  by  other  aaeqaivocal  circomstances, 
referable  solely  aad  ezclusivoly  to  the  coatract,  ^then  [367 
the  posaeseion  may  take  the  case  oat  of  the  statute."  2  Siory, 
68,69. 

Now,  we  say  that  the  holdiog,  by  the  Kattenhoms,  under  the 
parol  contract,  between  them  and  plaintiff,  was  entirely  different 
from  their  former  tenancy;  they  paid  a  different  rent,  and  at- 
torned to  a  different  landlord,  and  under  a  different  contract,  from 
what  they  were  in  possession  under. 

The  defendants  do  not  pretend  to  say  that  they  held  under  the 
lease  given  by  Barr.  Had  not  the  possession  so  far  changed,  by 
the  contract  aforesaid,  between  plaintiff  and  defendants,  as  to 
make  it  a  new  lease,  we  would  not  contend,  for  a  moment,  that 
the  coart  below  erred  in  the  decision  there  made. 

We  wish  to  be  understood  that,  by  the  defendants'  entering  into 
a  now  contract,  paying  rents  differently,  and  attorning  for  same 
under  said  new  contract,  that  it  was  so  far  a  change  of  the  origi- 
nal tenancy,  and  that  there  was  such  a  partial  performance  of  said 
new  contract,  as  to  take  the  case  out  of  the  statute. 

Should  the  court  be  of  a  different  opinion,  then  the  judgment 
of  the  court  below  should  be  affirmed.  If  otherwise,  it  should  be 
reversed. 

Wbiqht,  Coffin  &  Miner,  with  James  Rilet,  for  defendants: 

We  do  not  see  any  error  in  the  charge  of  the  court.  Courts 
have  already  gone  too  far  in  their  efforts  to  make  the  statute  of 
firauds  of  no  effect  If  wrong,  it  would  be  better  to  repeal  it  at 
once. 

In  the  more  recent  decisions,  judges  have  expressed  regret  that 
so  many  exceptions  to  the  statute  had  been  established,  and  ex- 
pressed a  determination  not  to  make  any  new  ones. 

In  Lindsay  v.  Lynch,  2  Sch.  &  Lef.  4,  Redesdalo,  Lord  Chan- 
cellor, says:  "I  am  not  disposed  to  carry  the  cases  which  have 
been  determined  on  the  statute  of  frauds  any  further  than  I  am 
compelled  by  former  decisions.  That  statute  was  made  for  the 
purpose  of  preventing  perjuries  and  frauds ;  and  nothing  ^an  [268 
be  more  manifest,  to  any  person  who  has  been  in  the  habit  of 
practicing  in  courts  of  equity,  than  that  the  relaxation  of  that 
statute  has  been  a  ground  of  much  perjury  and  much  fraud.  If 
the  statute  had  been  rigorously  observed,  the  result  would  proba- 
bly have  been,  that  fewer  instances  of  parol  agreements  would 
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have  occurred.  Agreements  woald,  from  the  Dccessity  of  the 
case,  have  been  reduced  to  writing;  whereas,  it  is  manifest  that 
the  decisions  on  the  subject  have  opened  a  new  door  to  fraud ; 
and  that,  under  pretense  of  part  execution,  if  possession  is  had 
in  any  way  whatever,  means  are  frequently  found  to  put  a  court 
of  equity  in  such  a  situation,  that,  without  departing  from  its 
rules,  it  feels  obliged  to  break  through  the  statute." 

But  it  is  now  supposed  attornment,  or  payment  of  rent,  is  such 
a  part  performance  as  will  take  the  case  out  of  the  statute.  This 
does  not  appear  to  have  been  a  point  made  on  the  trial  below. 
If  it  was  made,  and  the  court  charged  upon  it,  it  is  certain  there 
was  no  exception  taken  on  account  of  such  charge.  How  can 
this  court,  then,  look  beyond  the  record  for  such  error,  and  pre- 
sume it  ?  If  the  point  was  made,  the  action  of  the  court,  in  re- 
spect to  it,  must  appear  in  the  bill  of  exceptions,  or  it  is  beyond 
the  reach  of  this  court,  sitting  as  a  court  of  errors. 

Waiving  this  objection,  however,  for  the  sake  of  argument,  we 
have  not  found  any  case  where  it  has  been  held  that  payment  of 
rent,  under  a  verbal  agreement,  not  accompanied  with  a  delivery 
of  possession,  is  sufficient  of  itself  to  take  the  case  out  of  the 
statute.  In  Wells  v,  Stradling,  3  Yes.  78,  the  bill  stated  that  the 
plaintiff  was  lessee  of  a  farm  for  seven  years.  The  lease  being  to 
expire  in  1794,  the  plaintiff,  in  June,  1793,  desirous  of  making 
some  expensive  improvements  upon  the  premises,  applied  for  a 
new  lease  for  fourteen  years,  which  was  agreed  to  be  granted  at 
an  increased  rent.  Shortly  after,  the  plaintiff,  upon  the  faith  of 
the  agreement,  began  to  make  improvements,  and  laid  out  a  large 
sum  of  money.  Plaintiff  continued  in  possession  afler  the  ex- 
piration of  the  former  lease,  and  paid  the  increased  rent,  for 
269]  which  the  defendant  gave  him  ^receipts.  Prayer  for  spe- 
cific performance  of  the  agreement.  The  defendant  plead  the 
statute  of  frauds,  with  an  averment  that  there  was  no  agreement 
in  writing. 

Thurlow,  Lord  Chancellor.  **  Three  grounds  are  stated  :  pos- 
session by  the  plaintiff,  which  he  refers  to  the  agreement;  pay* 
ment  of  an  increased  rent,  which  he  also  refers  to  the  agreement; 
and  the  laying  out  of  money  upon  the  improvement  of  the 
farm. 

*^  As  to  the  first  ground,  the  possession  in  the  case  of  a  tenant^ 
who,  of  course,  continues  in  possession,  unless  he  has  notice  to 
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quit,  the  mere  fact  of  his  continaance  in  possession  would  not 
weigh.  The  delivery  of  possession,  by  a  person  havinor  posses- 
sion, to  the  person  claiming  under  the  agreement,  is  a  strong  and 
marked  circumstance ;  but  the  mere  holding  over  by  the  tenant 
would  not,  of  itself,  take  the  case  out  of  the  statute,  or  even  call 
for  an  answer. 

"As  to  the  money  laid  out,  if  it  was  part  of  the  contract  that 
money  should  be  laid  out,  and  it  was  one  of  the  considerations  for 
granting  the  leaso,'it  is  very  strong  to  take  the  case  out  of  the 
statute.  But  the  circumstance  which  I  think  distinguishes  this 
case  is  the  payment  of  the  additional  rent.  Payment  of  addi- 
tional rent,  per  se,  is  an  equivocal  circumstance,  it  is  true.  It 
may  bo  that  he  should  hold  from  year  to  year,  the  lease  being  ex- 
pired. But  the  averment  is  that  the  landlord  accepted  the  addi- 
tional rent  upon  the  ground  of  the  agreement.'' 

Whether  the  possession  be  an  unequivocal  act,  amounting  to 
part  performance,  must  depend  upon  the  transaction  itself,  whether 
it  be  so  circumstanced  that  it  can  refer  only  to  a  contract  of  sale. 
If  the  connection  pf  landlord  and  tenant  had  before  existed,  it 
would  be  a  continued  possession,  and  no  evidence  of  a  contract. 
Savage  v.  Carroll,  1  B.  &  Beatt.  282;  Morphett  v.  Jones,  1 
Swanst.  181. 

A  parol  agreement  will  not  be  enforced  upon  the  ground  of  part 
performance,  as  when  the  act  is  equivocal,  and  easily  admits  com- 
pensation ;  as  by  a  tenant  rebuilding  a  party  wall.  So  a  tenant's 
possession  and  cultivation  of  the  premises  would  not  *dus-  [270 
tain  a  parol  agreement  to  purchase.  Frame  v.  Dawson,  14  Ves. 
387. 

The  acts  done  in  part  performance  must  be  such  as  could  be 
done  with  no  other  view  than  in  part  performance  of  the  agree- 
ment. Gnnter  v,  Halsey,  Amb.  586;  Lacon  v.  Mertins,  3  Atk.  4; 
2  Story's  Eq.  69. 

Judge  Story  says :  "  Mere  possession  of  the  land  contracted  for, 
will  not  be  deemed  a  part  performance,  if  it  be  obtained  wrong- 
fully by  the  party,  or  if  it  be  wholly  independent  of  the  contract. 
Thus,  if  the  vendee  enter  into  possession,  not  under  the  contract 
but  in  violation  of  it,  as  a  trespasser,  the  case  is  not  taken  out  of, 
the  statute.  So,  if  the  vendee  be  a  tenant  in  possession  under  the 
vendor;  for  his  possession  is  properly  referable  to  his  tenancy, 
and  not  to  the  contract.    But  if  possession  be  delivered,  and  ob- 
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tained  solely  ander  the  contract,  or  if,  in  case  of  a  tenancy,  the 
natare  of  the  holding  be  different  from  the  original  tenancy,  as 
by  the  payment  of  a  higher  rent,  or  by  other  aneqaivocal  cir- 
cumstances, referable  solely  and  exclosively  to  the  contract,  then 
the  possession  may  take  the  case  oat  of  the  statute."  2  Story's 
Eq.  69. 

The  concluding  remarks,  above,  are  evidently  grounded  upon 
the  case  of  Wills  v.  Stradling,  3  Yes.  378,  before  cited.  But  what 
is  there  in  the  case  under  consideration,  referable  solely  and  ex- 
clusively to  the  contract  ?  Not  the  possession,  for  that  is  refer- 
able to  a  former  agreement,  with  a  prior  owner  of  the  premises; 
not  the  payment  of  rent,  if  that  fact  is  to  be  considered,  for  that 
may  be  referred  to  the  former  agreement,  or  to  the  mere  occupa- 
tion or  use. 

In  the  case  of  Frame  r.  Dawson,  14  Yes.  381,  the  defendant  be- 
came the  owner  of  the  premises  during  the  plaintiff's  tenancy 
under  a  former  lease,  and  the  plaintiff  attorned  to  him ;  yet  it 
does  not  appear  that  this  fact  was  relied  upon. 

The  case  of  Jones  v.  Peterman,  3  Sorg.  &  Rawle,  543,  is  identical 
with  the  case  made  by  plaintiff's  bill  of  exceptions.  Jeremiah 
Hornketh,  the  younger,  was  entitled  to  the  land  in  dispute,  as 
administrator  of  his  deceased  father,  Jeremiah  Hornketh,  under 
271]  a  lease  to  the  latter,  made  by  Wm.  Hamilton,  dated  ♦No- 
vember 28,  1812,  for  the  term  of  seven  years.  In  1813,  Hornketh, 
the  son,  made  a  verbal  agreement  with  one  Jacob  Perkins,  to  de- 
vise to  him  this  land  for  the  residue  of  said  term.  This  verbal 
agreement  was  to  have  been  reduced  to  writing,  but  was  not. 
Perkins  was  in  possession  of  the  premises  at  the  time  of  making 
the  verbal  agreement,  and  before,  by  virtue  of  some  agreement 
with  the  son  or  the  father,  and  continued  in  possession  until  he 
assigned  to  the  defendants. 

The  plaintiff  claimed  under  a  written  assignment  of  William 
Hamilton's  lease,  made  by  Hornketh,  the  son,  dated  July  22, 1814. 
Upon  these  facts  the  court  held  that  possession,  had  before  a 
parol  agreement  of  lease  for  seven  years,  and  continued  afterward, 
is  of  too  doubtful  a  nature  to  be  considered  *as  part  performance, 
and  to  take  the  case  out  of  the  statute  for  the  prevention  of 
frauds  and  perjuries.  Although  not  expressly  staled,  Perkins 
must  have  paid  rent,  for  he  had  the  premises  several  years  after 
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the  verbal  agreement.  So  the  ease  is  identical,  in  all  respects, 
with  the  one  under  consideration. 

We  have  examined  a  great  number  of  authorities,  but  have  not 
found  a  single  one  to  sustain  the  claim  of  the  plaintiff. 

We  therefore  conclude  that,  even  without  reference  to  the 
authorities  cited  by  us,  this  court,  in  the  absence  of  express 
authority,  will  not  create  a  new  exception  to  the  statute  of  frauds 
for  the  benefit  of  the  present  plaintiff. 

Bbad,  J.  We  are  unable  to  perceive  any  error  in  the  charge  of 
the  court  below. 

The  foundation  of  the  action  was  a  parol  lease,  of  a  term  which 
the  statute  of  frauds  and  perjuries  declares  void.  To  escape  its 
operation,  reliance  is  had  upon  part  performance. 

Part  performance,  which  avoids  the  statute,  may  be  defined  to 
be  acts  done  in  performance  of  the  contract,  which  put  the  party 
performing  in  such  a  situation  that  the  non-enforcement  of  the 
agreement,  as  to  him,  would  be  a  fraud. 

The  situation  of  the  partfbs  must  be  so  changed  that  the  en* 
forcement  of  the  contract  alone  can  furnish  adequate  relief. 

*Hence,  the  mere  payment  of  the  purchase  money  will  [272 
not  avoid  the  statute,  because  its  recovery  back  is  regarded  as  lull 
compensation.  But  delivery  of  possession,  in  performance  of  the 
contract,  avoids  its  operation. 

But  if  possession  be  relied  upon,  it  must  be  clearly  referable  to 
the  contract,  and  be  delivered  and  held  in  performance  of  it. 

Possession  must  give  the  contract  life,  and  if  they  can  possibly 
be  separated,  the  parol  agreement  perishes  under  the  operation 
of  the  statute. 

Hence,  if  the  possession  can  be  referred  to  any  other  source  than 
the  parol  contract,  which  it  is  claimed  to  support,  even  to  the 
wrongful  act  of  the  party  in  possession,  or  to  a  different  contract, 
the  statute  applies. 

Thus,  if  a  vendor  sell  to  a  vendee,  in  possession  as  tenant,  the 
possession  is  referred  to  the  original  tenancy,  and  not  the  contract 
of  sale.  So  with  a  tenant  in  possession,  in  case  of  a  parol  agree- 
ment for  different  terms  of  holding,  if  no  act?  are  performed  which 
clearly  show  that  the  possession  is  continued  under  the  last  agree- 
ment, it  will  be  referred  to  the  original  tenancy,  and  such  parol 
contract  will  be  void. 
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In  the  case  now  under  consideration,  the  record  shows  no  act 
that  is  not  as  clearly  referable  to  the  possession  ander  the  old  ten- 
ancy, as  the  parol  lease  npon  which  recovery  is  sought. 

If  it  be  contended  that  rent  was  paid  under  the  parol  contract, 
it  may  be  replied,  from  aught  that  appears  in  the  record,  that  the 
same  rent  was  due  on  the  original  tenancy,  under  which  the  de- 
fendants were  in  possession. 

The  possession  of  the  defendants,  then,  is  not  shown,  by  un- 
equivocal acts,  to  have  been  continued  or  held  solely  in  per- 
formance of  the  parol  contract,  and  must  be  referred  to  the  prior 
lease. 

Possession  must  accompany  the  contract,  in  performance  of  it, 
in  all  cases,  to  avoid  the  statute ;  and  this  is,  in  substance,  the 
charge  of  the  court  below.  The  record  says  the  possession  was 
not  delivered  tinder  the  parol  lease,  but  was  continued  under  the 
prior  tenancy. 

273]  *True,  Armstrong  purchased  the  premises  subject  to  the 
lease,  and,  after  the  purchase,  rent  was  paid  to  him,  but  this,  unex- 
plained, must  be  deemed  a  simple  act  of  attornment,  and  does  not 
imply  a  holding  upon  different  terms. 

Rent  was  due  npon  either  holding,  and  possession  was  consist- 
ent with  the  original  tenancy.    Judgment  affirmed. 


Henry  Miers  and  Jonathan  Goulson  v.  The  Zanesville  anb 
Maysville  Turnpike  Company  et  al. 

A  general  demand  against  a  Judgment  debtor  to  disclose  his  assets,  that  they 
may  be  subject  to  execution,  is  proper.  No  suit  lies  against  the  state  to 
compel  the  payment  of  subscription  to  stock.  Where  there  is  a  receiver 
of  tolls,  appointed  under  the  statute  of  1842,  by  a  court  of  competent 
jurisdiction,  it  acquires  authority  to  determine  all  questions  touching  the 
distribution  and  appropriation. 

This  is  a  bill  in  chancery  from  the  county  of  Fairfield. 

The  state  of  the  pleadings  and  the  material  facts  appear  in  the 
opinion  of  the  court. 

The  case  was  fully  argued  by  Hunter  &  Garraohty,  for  com- 
plainants, and  by  H.  Stanbery,  for  defendants. 
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Lane,  C.  J.  The  plaiDtifT  shows  he  has  recovered  judgment 
against  the  tnrnpike  company,  and  that  they  have  no  assets  liable 
to  be  seized  on  execation  at  law;  that  there  are  back  subscriptions 
yet  duo  the  company,  both  from  individuals  and  from  the  State 
of  Ohio;  and  that  the  company  are  levying  tolls  from  persons 
traveling  on  the  road,  all  which,  he  prays  may  be  subjected  to  the 
satisfaction  of  this  judgment.  A  supplemental  bill  charges  that 
D.  Talmadge  is  indebted  to  the  ^company  for  tolls,  which  [274 
they  ask  to  be  applied  to  their  benefit. 

The  defendants  demur  to  the  several  claims  in  the  bill.  To 
that  part  which  seeks  to  subject  unpaid  subscriptions,  it  is  claimed 
the  demurrer  lies,  from  the  want  of  sufficient  certainty  in  plead- 
ing. The  bill  asserts  that  a  great  number  of  individuals,  whose 
names  are  unknown,  but  whom,  when  discovered,  they  ask  may  be 
made  parties,  are  indebted  for  subscription  of  stock,  and  they 
pray  the  company  may  set  forth  their  names  in  their  answer* 
The  defendants  insist  this  general  description  makes  a  fishing 
bill,  which  they  need  not  answer.  We  do  not  think  the  objection 
well  taken.  We  regard  it  proper  practice,  when  the  liability  of 
the  defendant  is  fixed,  and  no  assets  at  law  are  forthcoming,  to 
compel  him  to  disclose  his  noeans  to  pay  the  debt,  especially  where 
the  nature  of  the  resources  are  pointed  out  by  the  bill,  and  his 
answers,  upon  such  a  point,  specifically  required.  4  Johns.  Oh. 
620.  If  it  were  otherwise,  equitable  assets  would  frequently  es- 
cape the  most  searching  inquiries  of  creditors.  So  much  of  this 
demurrer  as  relates  to  the  form  of  the  bill  is  overruled,  and  the 
company  is  required  to  set  forth  the  names  of  their  debtors. 

To  so  much  of  the  bill  as  assumes  to  compel  the  state  to  pay 
arrearages  of  its  subscription,  it  is  plain  that  no  answer  need  be 
made ;  it  is  enough  to  say  the  state  is  not,  in  fact,  a  party,  and  is 
not  capable  of  being  made  a  party  defendant. 

To  this  class  ot  assets  the  demurrer  is  well  taken. 

To  that  part  of  the  bill  which  pursues  the  right  to  collect  toll, 
a  plea  is  offered  that  another  creditor  has  filed  his  bill  in  Mus- 
kingum against  these  defendants,  that  a  receiver  has  been  ap- 
pointed, and  the  tolls  already  sequestered,  and  in  the  hands  of  a 
court  of  chancery,  having  jurisdiction  over  these  assets. 

Whenever  a  trust  fund  comes  under  the  jurisdiction  of  a  court 
of  chancery,  for  management  and  distribution,  the  nature  of  the 
oase  renders  it  necessary  that  such  tribunal  should  assert  and 
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maintain  its  plenary  power  over  the  whole  subject,  to  the  exclasioa 
of  every  other  forum.  The  most  usual  case  in  which  it  is  excm- 
275]  plified,  is  in  the  case  of  a  creditor's  bill  to  Settle  the  estate 
of  a  decedent,  which  brings  the  whole  settlement  of  the  estato 
within  the  court  where  filed,  and  all  proceedings  elsewhere  will 
be  restrained  by  injunction.    4  Johns.  Gh.  631,  640. 

But  the  same  necessity  submits  in  every  case  of  a  holder  of  a 
trust  fund,  to  sustain  the  exclusive  jurisdiction,  for  the  purpose  of 
preventing  a  double  liability  of  the  holder  of  the  trust  fund,  and 
to  insure  its  due  appropriation. 

The  statute  authorizes  a  creditor  to  institute  proceedings  against 
turnpike  companies  to  sequester  their  tolls.  A  single  suit,  law* 
fully  instituted,  gives  jurisdiction  to  the  court  to  sequester  the 
whole  tolls,  although  the  road  passes  through,  and  the  gates  may 
be  situated  in  different  counties;  for  the  company  is  suable  in  the 
county  where  its  functions  are  exercised,  and  its  franchises  may 
be  seized  by  the  court  to  whose  jurisdiction  it  is  subjected.  As 
the  court  in  Muskingum  had  power  to  appoint  a  receiver  to  seize 
its  tolls,  the  authority  of  that  receiver  extends  throughout  the 
state,  wherever  it  may  be  necessary  to  exercise  it,  and  the  court 
who  appointed  him  will  protect  him  in  the  exercise  of  bis  power. 
If,  then,  the  plaintiff  in  that  suit,  in  Muskingum,  has  secured  a 
priority,  he  has  drawn  within  the  jurisdiction  of  that  court  the 
whole  administration  of  the  fund,  which  that  receiver  may  con- 
trol, until  he,  and  those  who  are  permitted  to  become  parties  to 
his  suit,  have  exhausted  the  assets,  or  attains  the  objects  he  has 
sought  by  his  bill. 

It  is  then  necessary  to  look  to  the  question  of  priority,  and  de- 
termine by  what  it  is  acquired.  This  bill  was  filed  first;  but  the 
decree  rendered,  and  the  receiver  first  appointed  in  the  other.  We 
think  that  he  whom  the  law  first  authorizes  to  receive  the  tolls 
should  be  protected  in  his  possession,  and  we  find  the  statute  op- 
erates to  confer  ^his  power  by  the  decree.  40  Ohio  L.  37.  In 
the  present  race  between  creditors,  whoso  equities  are  equal,  this 
first  authority  to  receive,  seems  to  us  to  confer  the  priority  to  the 
receiver  of  Muskingum,  and  that  all  questions  of  appropriation 
and  priority  must  be  settled  in  the  court  to  which  he  renders  his 
account, 

270]     *It  will  be  noticed  that  this  shape  of  the  case  renders  un- 
necessary the  decision  of  oertaia  questions  of  the  most  grave  and 
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weighty  character;  sach  as  thoee  relating  to  the  priority  or  equal- 
ity between  different  creditors,  and  the  right  of  the  state  to  re- 
ceive one-half  of  the  tolls  collected,  undiminished  by  any  debts 
save  those  for  repairs.  AH  these  questions  will  arise,  and  may  be 
settled  in  that  suit. 

For  present  purposes,  so  much  of  the  bill  will  be  dismissed  as 
pursues  the  right  to  the  tolls,  either  in  the  hands  of  Talmadge  or 
of  the  company. 

It  will  be  entertained  to  compel  answers  as  to  thoee  indebted 
to  the  company  for  unpaid  stock.  Order  for  answer  and  dis- 
covery. 


Wilson  N.  Brown  v.  The  State  of  Ohio. 

On  an  indictment  laying  a  particular  day  when  the  plaintiff  acted  bb  an  officer 

of  an  unauthorized  bank,  it  la  competent  for  the  prosecution  to  prove  the 

act  after  the  day  laid. 
When  such  office  is  exercised  in  this  state,  it  is  not  necessary  for  the  prosecu. 

tiovi  to  prove  that  the  bank  or  association  is  not  incorporated. 
A  sentence,  that  the  defendant  stand  committed  until  the  ilne  and  costs  be 

paid,  is  erroneous,  and,  quoad  boo,  subject  to  reversal. 

Tms  is  a  writ  of  error  to  the  court  of  common  pleas  of  Hamil- 
ton county. 

The  facts  appearing  upon  the  record  are  stated  in  the  opinion  of 
the  court. 

Wbight  &  MiNEB,  for  plaintiff  in  error,  made  the  following 
points: 

1.  The  indictment  names  a  single  day,  on  which  the  offense  was 
committed,  without  saying  before  or  after,  or  '^ueing  a  [277 
tnddieet.  The  prosecution  should,  therefore,  be  confined  to  the 
day  laid  in  the  indictment. 

2.  The  indictment  charges  the  plaintiff  in  error  with  acting  as 
an  officer  of  an  unincorporated  bank.  The  burden  is  then  upon 
the  state  to  prove  that  the  bank  or  association  was  not  incorpo- 
rated. 

"So  arguments  for  the  state  came  to  the  hands  of  the  reporter. 
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Wood,  J.  The  facts,  from  inspection  of  the  record,  appear  to  be 
these  :  The  plaintiff  in  error  was  indicted,  and,  at  the  July  term 
of  the  court  of  common  pleas,  a.  d.  1840,  he  was  tried  and  con- 
victed on  the  second  count  of  an  indictment,  framed  under  the 
provisions  of  sections  1,  2,  and  3,  of  the  act  passed  January  27, 
1816,  entitled  **an  act  to  prohibit  the  issuing  and  circaiation  of 
unauthorized  bank  paper."     Swan's  Stat.  136. 

Section  1  enacts  :  "  That  if  any  person  shall,  within  this  state, 
act  as  an  officer,  servant,  agent,  or  trustee  to  any  bank  or  moneyed 
association  coming  within  the  description  contained  in  section  2 
of  this  act,  except  a  bank  incorporated  by  a  law  of  this  state,  he 
shall,  for  every  such  offense,  forfeit  and  pay  the  sum  of  f  1,000." 

Section  2  provides :  "  That  every  company  or  association  that 
shall  lend  money,  and  shall  issue,  by  their  officer  or  officers,  or  by 
any  other  person  or  persons,  bonds,  notes,  or  bills,  payable  to 
bearer,  or  payable  to  order,  and  indorsed  in  blank,  or  use  other 
shift  or  device  whereby  the  bonds,  notes,  or  bills,  given  by  such 
company  or  association,  or  on  their  behalf,  pass  or  circulate  by  de- 
livery,  shall  be  taken  and  deemed  a  bank  within  this  act." 

Section  3  is  in  these  words  :  "  That  every  person  who  shall  act 
as  a  president,  cashier,  clerk,  or  director  to  any  such  bank,  or  shall 
in  any  respect  assist  in  the  discounting  of  paper,  or  lending  money 
for  such  bank,  or  in  paying  out  or  receiving  money  for  such  bank, 
37S]  or  in  any  manner  intermeddle,  *for  the  benefit  of  such  bank, 
with  its  concerns  ;  and  every  person  whose  handwriting  shall  ap- 
pear on  the  bond,  bill,  note,  or  contract  of  such  bank,  whether  as  the 
drawer  thereof,  or  witness,  or  payee  and  indorser,  shall  be  deemed 
and  taken  an  officer  of  said  bank  within  the  meaning  of  this  act." 

The  count,  on  which  the  conviction  was  had,  is  of  the  tenor  fol- 
lowing: 

<^  And  the  jurors  aforesaid,  on  their  oaths,  do  further  present 
that  the  said  Wilson  N.  Brown,  on  March  1,  1840,  with  force  and 
arms,  in  the  county  aforesaid,  acted  as  an  officer  of  a  bank  not  incor- 
porated by  law,  contrary  to  the  form  of  the  statute  in  such  caso 
made  and  provided,  and  against  the  peace  and  dignity  of  the 
State  of  Ohio." 

The  defendant  was  sentenced  to  pay  a  fine  of  91,000,  and  to 
stand  committed  until  the  fine  and  costs  were  paid. 

A  bill  of  exceptions  was  taken  on  the  trial,  from  which  it  ap- 
pears that,  after  the  evidence  was  closed,  the  counsel  for  the  ao- 
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cased  prayed  the  court  to  instrnct  the  jury  that,  nnder  said  count, 
they  could  not  convict  the  defendant  unless  they  found  he  exer- 
cised the  office  therein  mentioned  before  or  on  March  1,  1840,  the 
only  day  named  in  that  count;  but  the  court,  on  the  contrary, 
instructed  the  jury  it  was  sufficient  to  convict  the  defendant  if 
they  found  such  office  had  been  exercised  on  or  before  March  21, 
1840,  the  day  on  which  the  indictment  was  found.  To  this  charge 
of  the  court  an  exception  was  taken,  and  is  now  assigned  for  error. 
It  seems  to  us,  however,  the  court  were  perfectly  right  in  their 
view  of  the  law,  in  relation  to  the  day  laid,  and  that  the  instruc- 
tion given  is  sustained  by  the  authorities.  In  a  late  and  most  ex- 
cellent work  on  criminal  evidence  (Roscoe's  Criminal  Evidence, 
100),  under  the  head  of  Averments  as  to  Time,  it  is  laid  down 
that  an  indictment  not  alleging  any  time  when  the  offense  was 
committed,  is  bad;  but,  when  laid,  it  is  unnecessary  to  prove  the 
particular  time  as  laid,  unless  the  time  be  ^material.  Thus,  [279 
in  treason,  if  the  overt  acts  be  laid  on  one  certain  day,  evidence  of 
them  after  that  day,  is  admissible. 

The  court  were  also  asked  to  instruct  the  jury,  that  the  defend- 
ant could  not  be  convicted,  unless  the  notes  put  in  circulation 
purported  to  be  the  notes  of  the  association  to  which  the  defend- 
ant belonged,  and  not  the  notes  of  some  other  bank  or  association. 
This  instruction  was  refused ;  but  the  court  charged  that  it  made 
no  difiPerence  by  whom  the  notes  were  drawn,  whether  by  persons 
within  the  state  or  without  it,  or  what  shift  or  devise  was  resorted 
to,  to  evade  the  law,  if  the  association,  or  individuals  composing 
the  association,  wrote  their  names  upon  their  bills,  in  such  man- 
ner as  to  make  it  their  debt,  binding  them  to  redeem  it,  and  gave 
it  credit,  by  such  signature,  as  money  or  currency.  To  this  in- 
struction an  exception  was  taken,  and  is  also  assigned  for  error. 
We  do  not,  however,  perceive  in  it  anything  erroneous.  The  act 
purports,  from  its  title,  and  such  is  the  essence  of  its  provisions, 
to  prohibit  the  issuing  and  circulating  of  unauthorized  bank 
paper.  It  is  in  the  three  first  sections,  under  which  the  indict- 
ment is  framed,  directed  against  persons  who  act  as  officers  of 
unincorporated  associations,  either  in  this  state  or  elsewhere,  if 
the  office  is  exercised  here.  It  was  not  necessary  to  a  conviction, 
that  the  person  charged  as  the  officer  of  such  unincorporated  in- 
stitution, should,  in  fact,  be  found  by  the  jury  to  have  issued 
notes  of  the  company  to  which  he  belonged,  or  for  which  ho  was 
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notoriously  ezorciaing  the  office.  The  language  of  the  act  is  broad  : 
"That  every  company  or  association,  etc.,  that  shall,  by  their 
officer  or  officers,  or  by  any  other  person  or  persons,  etc.,  lend 
money,  and  issue  bonds,  notes,  etc.,  shall  be  deemed  a  bank  within 
this  act;  and  every  person  who  shall  act  as  president,  cashier,  et<s.,  or 
shall,  in  any  way,  assist  in  lending,  paying  out,  or  receiving  money 
for  such  bank,  shall  be  deemed  and  taken  an  officer  of  such  bank, 
within  the  meaning  of  this  act."  If,  therefore,  he  act  for  any  snch 
association,  in  any  capacity,  as  an  agent,  or  his  handwriting  ap- 
pear oh  the  notes,  or  if  he  intermeddle  with  its  concerns,  for 
its  benefit,  he  is  brought  within  the  energies  of  the  law,  and 
280]  *the  court,  in  their  instructions,  appear  only  to  have 
enumerated  the  acts  which  this  statute  defines  as  violations  of  its 
provisions. 

The  court  were  also  asked  to  instruct  the  jury,  that  they  could 
not  convict  the  defendant  on  said  count,  unless  the  prosecution 
proved  that  the  association,  acting  as  a  bank,  and  for  whom  the 
defendant  was  an  officer,  had  not  been  incorporated ;  but  the  court 
on  this  point  charged  thatthe  jury  should  presume  the  association 
not  incorporated,  unless  the  contrary  was  shown  by  the  defendant. 
An  exception  was,  in  like  manner,  taken  to  this  part  of  the 
charge;  and  it  is  the  only  point,  in  our  view,  of  doubtful  or  dif- 
ficult solution.  It  is  a  general  rule  that  the  material  averments 
in  the  indictment  must  be  proved  by  the  prosecution ;  but  there 
are  few  general  rules  without  exceptions.  In  England,  it  would, 
under  a  like  statute,  be  indispensable  for  the  prosecution  to  prove 
a  similar  averment,  because  all  acts  of  incorporation,  whether 
emanating  from  parliament,  or  charters  granted  by  the  king,  are 
private,  and  no  one  is  bound  to  notice  them,  unless  they  are 
pleaded;  but  here  it  is  otherwise.  All  statutes  are  printed  by 
authority,  and,  though  local  or  special,  are,  nevertheless,  public 
acta,  of  which  courts  of  justice,  ex  officio,  take  notice.  On  the 
trial,  therefore,  when  the  prosecution  proved  that  the  defendant 
acted  as  the  officer  of  a  company  or  association,  if  it  existed  in  this 
state,  the  court  and  jury,  without  the  introduction  of  testimony, 
from  their  presumptive  knowledge  of  the  law,  a  public  law,  would 
be  within  the  legitimate  exercise  of  their  functions,  in  assuming 
that  an  unchartered  association  was  so.  Such  averment  is,  there- 
fore, proved  by  a  public  law.  If,  however,  the  association  for 
whom  the  defendant  exercised  the  office,  existed  elsewhere  than  in 
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Ohio,  the  rale  would  not  bold.  The  private  acts  or  statntes  of 
other  states  mast  be  private  in  this.  The  indictment  in  this  case 
is  general.  It  charges  the  defendant  with  acting  as  the  officer  of 
'bank;  bat  whether  the  company  existed  in  this  state,  or  elsewhere, 
does  not  appear ;  it  is  left  to  be  sapplied  by  the  proof  on  the  part 
of  the  prosecation.  The  statute  gives  this  general  form  of  the  in- 
dictment, *and  this  court,  in  the  case  of  Koah  Lougee  r.  [281 
The  State,  at  the  last  term,  held  it  sufficient.    Ante,  68. 

If  the  association  or  bank  for  whom  the  defendant  exercised  the 
office,  therefore,  was  out  of  the  state,  the  charge  that  the  prosecu- 
tion was  not  bound  to  prove  it  unincorporated,  was  erroneous; 
but  this  does  not  appear  by  the  bill  of  exceptions,  and  it  should  be 
presumed  the  association  existed  in  this  state,  on  the  principle  that 
every  court  of  general  jurisdiction  is  presumed  not  to  err  until  the 
error  is  pointed  out. 

Another,  and  the  last  error  assigned,  is,  that  the  court  directed 
the  prisoner,  the  plaintiff  in  error,  to  stand  committed  until  the  fine 
and  costs  were  paid.  It  is  the  opinion  of  a  majority  of  the  court, 
that  the  court  below,  in  this,  exceeded  the  authority  vested  in  it 
by  law.  When  common  law  jurisdiction  is  entertained,  and  courts 
proceed  according  to  its  course,  this  power  exists ;  but  when  of- 
fenses are  statutory,  punishments  regulated  by  statute,  and  no  such 
authority  of  commitment  is  declared,  it  is  a  power  not  conferred, 
does  not  exist,  and  can  not  be  exercised ;  though  it  is  equally  clear, 
the  court,  after  sentence,  may  direct  the  detention  of. a  prisoner 
until  he  can  be  charged  in  execution.  But  commitment  until  tJie 
fine  and  costs  are  paid,  is  an  addition  to  the  punishment  prescribed 
by  law  for  the  offense,  and  therefore  illegal,  and  the  judgment  of 
the  court,  quoad  hoc,  must  be  reversed. 

Judgment  accordingly. 


*Ohbi8tophie  Lambsrton  v.  Thi  Statb  of  Ohio. 

\ 

'  An  indictment  for  resisting  an  officer  in  the  execution  of  his  duty,  must  set 
forth  all  the  facts  neoessaiy  to  constitute  the  offense. 

This  is  a  writ  of  error  from  the  county  of  Bichland. 
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The  plaintiflT  in  error  was  indicted  nnder  Bection  9  of  the  aot  of 
March  8, 1831,  Swan*B  Stat.  242,  for  resisting  an  officer. 

The  indictment  set  forth  that  the  plaintiff  in  error,  '<on,  etc.,  at, 
•etc.,  with  force  and  arms,  one  David  Bryte,  then  and  there  being 
sheriff  of  said  county,  and  also  then  and  there  being  in  the  ezeca- 
tion  of  his  said  office  as  such  sheriff  as  aforesaid,  nnlawfally  did 
resist,  contrary  to  the  form  of  the  statute,"  etc. 

The  plea  of  guilty  was  entered,  and  judgment  rendered. 

It  is  now  assigned  for  error  on  the  record,  that  the  indictment 
does  not  set  forth  the  act  of  resistance,  the  mode  and  manner  of 
resistance,  and  that  it  is  too  general  and  indefinite  in  its  terms  and 
language. 

T.  W.  Bartlet,  for  plaintiff  in  error: 

The  plaintiff  in  error  relies  upon  the  following,  among  other 
grounds,  for  the  reversal  of  the  judgment : 

1.  That  the  indictment  does  not  set  forth  nor  specify  the  process 
or  authority  under  which  the  officer  was  acting,  nor  does  it  allege 
that  he  acted  under  any  process  whatever. 

2.  That  the  indictment  does  not  allege  any  particular  act,  nor 
the  mode  nor  manner  of  the  act  of  resistance. 

3.  That  the  indictment  does  not  sot  forth,  nor  specify,  all  the 
substantial  ingredients  requisite  to  constitute  the  offense  charged 
on  the  defendant. 

Every  indictment  must  contain  acompletedescription  of  such  &cts 
^83]  and  circumstances  as  are  requisite  to  constitute  the  *crime 
•charged.  The  proof  must  correspond  with  the  allegations  in 
the  indictment,  and  no  fact  can  bo  proven  on  the  trial  unless 
alleged  in  the  indictment.  It  is  essential  that  the  indictment  should 
«how  the  act  done,  or  mode  of  resistance,  so  that  the  court  can 
judge  whether  it  amounts  to  the  offense  or  not.  See  2  Hawk.  P. 
€.,  chap.  80,  sec.  23;  5  East,  244;  2  Stra.  1226;  2  Sol.  Gas.  31;  1 
Obit.  Crim.  Law,  227,  228.  In  order  to  make  it  appear  illegal  to 
■obstruct,  or  refuse  to  aid  a  peace  officer  in  securing  a  party  whom 
he  attempts  to  arrest,  it  is  necessary  that  the  arrest  itself  should 
be  lawful,  and  this  must  appear  from  the  indictment  itaelf.  5  East, 
308;  1  Smith,  555. 

The  case  relied  upon  by  the  prosecuting  attorney  solely,  is  the 

•case  of  United  States  v.  Bachelder,  2  Gall.  15,  as  cited  in  the  notes 

in  1  Buss,  on  Grimes,  336,  and  also  in  2  Ghit.  G.  L.  144.     Upon 

An  examination  of  the  case  in  2  Grail.,  it  will  be  found  that  it  is 
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not  aDalogous,  and  does  not  sastain  the  prosecator.  That  was  the 
•case  of  a  revenue  officer  who  possessed  a  general  aathority,  by 
virtue  of  his  office,  to  seise  goods  imported  contrary  to  law  ;  and 
a  writ,  or  process  of  the  law,  had  not  to  issue  to  clothe  him  with 
that  authority.  Also,  in  that  case  the  indictment  distinctly  al- 
leged the  act  of  resistance,  and  described  it.  The  principle  set- 
tled in  this  case  is  different  from  what  the  prosecuting  attorney 
supposed  it  to  be,  from  the  notes  he  referred  to. 

J.  Brinkebhoff,  prosecuting  attorney,  for  the  state : 

'*It  is  not  necessary,  in  an  indictment  for  resisting  a  public  oU 
ficer,  to  set  forth  the  particular  exercise  of  office  in  which  he  was 
-engaged,  or  the  particular  act  or  circumstances  of  obstruction." 
1  Buss,  on  Crime,  note  a,  new  paging,  336,  citing  United  States  v. 
Bachelder,  2  Gall.  15. 

"  In  an  indictment  for  a  statute  offense,  it  is  sufficient  if  the  of 
fense  is  substantially  set  forth,  though  not  in  the  exact  words  of 
the  statute."     1  Buss,  on  Crime,  note  a,  new  paging,  336,  337. 

♦"Hence,  on  the  act  of  Congress,  which  enacts  that  *if  [284 
«ny  person  shall  forcibly  resist,  prevent,  or  impede  any  officers 
of  the  customs,  etc.,  in  the  execution  of  their  duty,'  etc.,  an  indict- 
ment which  alleged  that  the  defendant  *  did,  with  force  and  arms, 
Tiolently  and  unlawfully  resist,  prevent,  and  impede  N.  J.  in  the 
execution  of  his  office,  as  an  officer  of  the  customs,'  etc.,  was  held 
to  be  sufficient."  1  Buss,  on  Crime,  note  a,  new  paging,  336. 
See  also  2  Chit.  C.  L.  144,  note  a. 

In  this  case  I  deem  it  necessary  only  to  cite  the  court  to  the  case 
of  the  United  States  r.  Bachelder,  2  Gall.  15,  which  is  quite  anal- 
ogous, and  the  doctrine  laid  down  by  the  coUrt  there  fully  sustains 
aufficiency  of  the  indictment  in  thi^  case. 

BiRCHABD,  J.  It  is  a  rule  of  criminal  law,  based  upon  sound 
principles,  that  every  indictment  should  contain  a  complete  de- 
scription of  the  offense  charged.  That  it  should  set  forth  the 
facts  constituting  the  crime,  so  that  the  accused  may  have  notice 
of  what  he  is  to  meet;  of  the  act  done,  which  it  behooves  bitn  to 
controvert,  and  so  that  the  court,  applying  the  law  to  the  facts 
charged  against  him,  may  see  that  a  crime  has  been  committed. 

A  contrary  doctrine  would  deprive  the  accused  of  one  of  the 
means  humanely  provided  for  the  protection  of  innocence ;  the 
right  of  having  the  law  of  his  case  passed  upon  by  judges  learned 
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and  experienced  in  matters  of  criminal  jorisprndence.  For  how 
could  a  court  determine,  upon  the  face  of  this  indictment,  what 
were  the  facts  upon  which  the  grand  inquest  of  the  county  pred. 
icabed  their  conclusion,  that  the  sheriff  was  unlawfully  resisted  in 
the  execution  of  his  doty?  This  indictment  sets  forth  no  &ct 
whatsoever.  It  merely  states  a  conclusion  of  law,  predicated  upon 
a  supposed  state  of  facts.  Whether  this  conclusion  was  correct, 
or  an  error  of  the  grand  jury,  we  have  no  means  of  determining. 
For  aught  that  appears,  it  may  have  been  that  the  sheriff  was  ex- 
ecuting an  illegal  writ,  one  without  a  seal,  or  issued  from  a  court 
286]  having  no  jurisdiction,  *or  from  some  other  cause  defective. 
It  is  not  safe  to  trust  to  such  general  allegations  in  an  indictment. 
They  do  not  meet  the  intention  of  the  framers  of  the  constitution, 
who  provided  that  every  person  should  be  allowed  to  meet  his  ac- 
cuser face  to  face,  and  be  furnished  with  the  nature  and  cause  of 
the  accusation  against  him. 

It  is  as  general  as  would  be  an  indictment  for  forgery,  which 
followed  merely  the  words  of  the  statute,  without  specifying  any 
act  constituting  the  crime,  or  an  indictment  for  perjury,  which 
only  set  forth  that  a  party  swore  falsely,  knowing  to  the  con- 
trary, without  setting  forth  what  matters  he  stated  to  be  facts, 
and  then  falsifying  them.  Would  any  one  attempt  to  convict  a 
person  for  passing  a  counterfeit  bank-note  on  an  indictment  fol- 
lowing the  words  of  the  statute,  and  omitting  any  description  of 
such  bank-note?  And  yet  such  an  indictment  would,  in  no  re- 
spect, be  less  defective  than  this. 

It  would  give  the  accused  as  much  information  of  the  nature^ 
and  cause  of  the  accusation  sought  to  be  proved  against  him,  of 
the  acts  to  be  inquired  into  on  trial,  as  does  this.  The  day  on . 
which  a  crime  is  alleged  to  have  been  committed  is  not  held,  in 
general,  to  be  material.  It  would  not  bo,  in  an  offense  of  this 
grade.  The  prosecutor,  supposing  the  indictment  to  be  good," 
might,  without  violating  settled  rules  of  law,  have  offered  proof 
of  an  unlawful  resistance,  committed  on  any  day  prior  to  that 
specified  in  the  indictment,  and  within  the  limitation  of  the  stat- 
ute. And,  under  this  general  form  of  indictment,  the  accused 
could  not  limit  him  to  any  particular  day,  until  he  offered  proof 
of  some  act  on  some  given  day.  It  might,  and  doubtless  often 
would  happen  in  prosecutions,  that  the  accused  would  be  com- 
pletely surprised  by  learning,  in  the  midst  of  the  trial,  for  the 
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drst  time,  that  the  transaction  which  he  had  prepared  to  defend 
Against  was  not  the  one  of  which  the  state  oomplained. 

Bat  it  is  said  the  case  of  the  United  States  v.  Bachelder,  2  Gall. 
15,  will  sustain  this  indictment.  If  it  would,  I  woald  overrule  it, 
ibr  it  could  not  stand  without  violating  the  spirit  of  our  bill  of 
rights.  But  it  does  not  sustain  the  doctrine  contended  ^for.  [286 
'That  was  a  prosecution  under  the  revenue  laws ;  the  fact  alleged 
was  the  resistance  of  a  revenue  officer.  The  act  of  Congress  pro- 
-vided  ^Hhat  if  any  person  shall  forcibly  resist,  prevent,  or  impede 
.any  officer  of  the  customs,*'  etc.  The  indictment  charged  that 
Bachelder  did,  with  force  and  arms,  violently  and  unlawfully 
lesist,  prevent,  and  impede,  etc.;  and  the  question  was,  simply, 
whether  the  use  of  the  words  ^^  violently  and  urdawfuUy  resist^''  in- 
atead  of  ^^ forcibly  resist,'*  were  sufficient,  and  the  indictment  was 
sustained.    That  is  all  Bachelder's  case  settles. 

It  may  be  presumed,  as  was  undoubtedly  the  &ot,  that  the 
other  parts  of  the  indictment,  which  are  not  set  forth  in  the  re- 
port, were  in  due  form,  and  clearly  specified  the  acts  of  resist- 
4ince ;  and  the  reason  why  those  parts  were  not  reported  was,  that 
they  were  not  to  elucidate  the  point  decided. 

In  the  case  of  Ohio  v.  Johnson,  in  which  I  was  counsel,  decided 
by  Judges  Lane  and  Wood,  on  the  circuit,  in  1834,  on  an  indict- 
ment like  this,  the  judgment  was  reversed.  In  1837,  before  two 
other  judges  of  this  court,  two  judgments,  in  the  case  of  the  State 
jv.  Shoemaker,  were  reversed  in  the  county  of  Geauga;  the  indict- 
ments were  precisely  similar  in  form  to  this.  A  like  indictment 
was  held  defective,  and  judgment  reversed  by  Judge  Beed  and 
myself,  in  the  county  of  Wayne,  on  the  last  circuit. 

It  is  admitted  that  this  view  taken  of  the  case  in  2  Gall,  is 
different  from  that  taken  by  the  American  editors  of  Bussell  and 
-Chitty.  But  this  fact  only  shows  how  unsafe  it  is  to  rely  on 
•digests,  without  examining  the  books  of  reports,  from  which  the 
legal  principles  are  supposed  to  have  been  gathered. 

Judgment  reversed, 
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887]    *Mabt  Pxbleb  Brush  v.  Samuel  Brush,  Platt  BRUBHr 
Eliza  Brush,  and  Susan  Albina  Brush. 

A  deed  of  oonveyance,  made  subsequent  to  a  devise,  does  not  revoke  the  will, 
unless  it  makes  an  entire  disposition  of  the  estate ;  but  to  any  portion  un- 
disposed of  by  the  deed,  the  will  attaches,  pro  tanto,  and  carries  it  to  the 
devisee. 

This  was  a  bill  in  chancery,  for  partition,  from  Sandasky 
county. 

The  facts  and  legal  questions  arising  are  stated  In  the  opinion 
of  the  court 

Read,  J.  This  case  was  reserved  from  Sandusky  county.  It 
comes  up  on  a  bill  filed  by  Mary  Perlee  Brush,  an  infant,  by  her 
gaardian,  Platt  Brush,  seeking  partition. 

1.  Of  the  remainder  of  that  portion  of  Platt  Brush's  estate, 
which  was  set  off  as  dower  to  Eliza  Brash,  his  widow,  against  the 
heirs  at  law  of  the  said  Platt  Brush,  deceased ;  and, 

2.  Such  estate  as  the  complainant  claims  to  inherit,  with  Sam- 
uel and  Platt  Brush,  being  sister  and  brothers  of  John  T.  Brush, 
as  his  heirs  at  law. 

As  to  the  first-named  parcel  of  land,  the  remainder  dependent 
upon  the  dower  estate  of  Eliza  Brush,  widow  of  Platt  Brush,  de- 
ceased,  there  is  no  dispute ;  and,  if  it  be  desired,  the  case  may  be 
remanded  for  such  proceedings  as  the  parties  may  agree  upon,  or 
the  court  order. 

But  as  to  the  second,  the  estate  of  John  T.  Brush,  deceased,  the 
question  for  determination  here,  is,  whether  he  left  any  estate  un> 
disposed  of,  to  descend  to  his  sister,  Mary  Perlee  Brush,  and  hi» 
brothers,  Samuel  and  Platt  Brush,  as  his  heirs  at  law  -,  and  if  so, 
what  estate? 

The  determination  of  this  last  question  depends : 

1.  Upon  the  validity  of  the  will  of  John  T.  Brush,  executed 
288]  September  21, 1840,  making  Entire  disposition  of  his  whole 
estate  to  his  wife  and  children,  if  any ;  and, 

2.  Upon  the  validity  of  a  deed  of  trust,  executed  by  John  T. 
Brush,  on  October  31,  1840,  operating  upon  the  same  estate; 
and, 
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3.  If  both  are  valid,  their  construction  and  effect.  If  the  deed 
is  invalid,  and  the  will  prevails,  the  whole  estate  of  John  T.  Brush 
is  disposed  of,  and  nothing  remains  to  his  heirs  for  partttion.  If 
the  deed  is  valid,  it  remains  to  determine  whether  it  operates  ati- 
an  entire  revocation  of  the  will,  or  only  in  part;  and  if  it  totally 
destroys  the  will,  whether  any  estate  remains  to  the  heirs ;  and, 
if  in  part  only,  and  both  will  and  deed  stand  together,  whether 
they  entirely  exhaust  the  estate,  and  leave  nothing  to  descend  at 
law  to  the  heirs. 

We  will  consider,  first,  of  the  validity  of  the  deed  : 

Susan  Albina  Brush,  widow  of  John  T.  Brush,  deceased,  claims, 
in  her  answer,  that  the  whole  estate  is  hers  under  the  will ;  and 
that  the  deed  of  trust  to  Samuel  Brush  is  invalid,  because  her 
husband,  John  T.  Brush,  at  the  time  of  its  execution,  was  incom- 
petent to  make  a  deed,  either  from  being  actually  insane  at  the 
time,  or,  at  least,  in  such  a  state  of  mental  imbecility,  from  drunk- 
enness and  long  habits  of  intemperance,  as  to  be  incpable  of 
making  a  contract;  and  that  Samciei  took  advantage  of  the  un- 
fortunate situation  of  his  brother,  corruptly  to  procure  this  deed, 
for  the  purpose  of  revoking  the  will  and  defrauding  the  respond- 
ent. 

To  this  point  the  whole  body  of  the  testimony  in  the  case  has 
been  directed.  It  discloses  that  John  T.  Brush  had  been,  for 
many  years,  habitually  intemperate.  That  the  family  witnessed, 
with  grief,  its  rapid  advances ;  and  felt  that,  unless  he  could  be 
restrained,  he  must  soon  fall  its  victim.  Every  effort  was  made, 
and  especially  by  Samuel,  who  spared  no  means  to  reform  his 
brother.  His  kindness  was  reciprocated  by  John,  who  relied 
upon  him  in  every  time  of  need  and  distress.  When  their  father 
died,  in  August,  1840,  and  a  division  of  his  estate  was  had  among 
the  heirs,  and  John  came  into  the  possession  of  his  portion,  Sam- 
uel perceived  that  *it  would  soon  be  swallowed  up  by  dis-  [289 
sipation  and  sharpers,  who  would  take  advantage  of  the  intem- 
perate situation  of  his  brother,  and  rob  him  of  his  property, 
John  had  married  a  wife;  there  was  promise  of  offspring,  and  a 
certainty  that,  unless  something  was  done,  poverty  would  soon 
oome  with  dissipation,  and  destitution  and  want  be  added  to  the 
misery  of  drunkenness.  To  reclaim  the  brother,  and  protect  his 
wife,  it  was  a  family  arrangement  that  John  should  move  on  to 
his  farm  in  Seneca  county.    It  was  hoped  that  thus  removed  from 
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his  evil  associations,  he  wonid  reform ;  bat,  not  reforming,  and 
contracting  debts,  be  felt  himself,  as  well  as  did  his  friends,  that 
he  must  soon  be  reduced  to  ntter  destitution.  Samuel  felt  deeplj 
upon  the  subject.  He  desired,  if  possible,  to  secure  to  his  brother 
and  his  family  a  support,  and  provide  for  the  wife  and  cbildreny 
if  any,  in  case  of  John's  death.  He  consulted  with  his  friends  ; 
and,  upon  the  advice  of  distinguished  counsel,  it  was  concluded  to 
take  a  deed  of  trust  to  Samuel,  to  hold  the  real  estate  of  John,  for 
the  use  of  John  and  his  family.  In  pursuance  of  this  arrange- 
ment, John  T.  Brush  executed  a  deed,  dated  October  31,  1840,  to 
Samuel  Brush,  in  trust,  to  pay  over  the  rents  and  profits  to  his 
wife  Susan  Albina,  for  their  joint  support,  and  the  support  of  the 
children  ;  and,  in  case  of  his  death,  the  profits  of  one-half  of  the 
estate  to  support  his  widow  during  life,  and  the  profits  of  the 
other  half  to  the  guardian  of  his  children,  for  their  support ;  and, 
in  case  of  the  death  of  the  wife,  the  whole  estate  to  go  to  his 
children. 

A  few  days  after  the  execution  of  this  deed,  John  died  of  de- 
lirium  tremens.  He  had  "concluded  to  leave  off  drink.  Samuel 
had  hired  bis  brother,  Piatt,  and  paid  him  to  go  to  John's  and 
take  care  of  him,  whilst  he  made  the  effort  to  leave  off  liquor. 
Delirium  tremens  was  the  consequence. 

Soothing  is  disclosed  by  the  proof,  to  show  in  Samuel  anything 
but  the  conduct  of  a  kind  and  affectionate  brother.  Indeed,  the 
whole  evidence  shows  that  Samuel,  throughout,  was  actuated,  in 
his  conduct  toward  his  brother  and  wife,  by  the  most  praiseworthy 
290]  motives;  and  we  are  happy  to  be  »ble  to  %dd,  that  so  far 
from  any  fraud  being  imputable  to  him  in  the  procurement  of  the 
deed,  the  evidence  bears  much  honorable  testimony  of  the  pure 
considerations  and  affection  which  have  governed  him  in  this 
whole  transaction. 

But  was  John  of  sufficient  mental  capacity  to  make  this  deed? 
The  proof  shows  that,  at  the  time  he  made  the  deed,  he  was  as 
capable  of  doing  business  as  he  had  been  for  months;  that  he  un- 
derstood his  interests  at  the  time,  and  conducted  business  as  usual. 
True,  some  say  that  thoy  would  not  trust  him  to  do  business  for 
them;  but  who  would  trust  an  intemperate  man  with  business  ofi 
importance  ?  But  certainly  he  may  be  permitted  to  contract  for 
his  own  benefit,  to  secure  his  properly  to  himself  and  family. 

The  very  nature  of  the  deed,  as  well  as  the  proof,  show  that  the 
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protection  of  John's  interest,  and  to  prevent  his  estate  from  beiif^ 
^qnandered,  was  the  object  in  the  execation  of  this  deed.  We  r»- 
^ard  this  deed,  then,  as  valid. 

Does  it  revoke  the  will? 

The  will  bequeaths  all  his  property,  both  real  and  personal,  of 
which  he  may  die  possessed,  either  in  law  or  equity,  to  his  wife^ 
Sasan  Albina;  bat  in  case  of  children,  the  one-half  to  go  to  them, 
and  the  other  half  to  the  wife.  No  child  was  born  alive,  to  take 
vnder  the  devise,  and  the  contingency  not  happening,  the  will 
Teste  the  whole  estate  in  the  wife.  This  will  bears  date  Septem- 
t>er  21,  1840. 

The  deed  differs  from  the  will.  The  will  gives  the  widow  the 
whole  estate,  if  there  be  no  children ;  and,  at  all  events,  the  fee 
of  one-half.  The  deed  secures  her  only  a  life  estate  in  the  one- 
half  If  the  deed  had  disposed  of  the  whole  estate,  it  would  re- 
voke the  will. 

The  contingency  failing  to  happen,  which  would  have  vested 
the  rest  in  the  heir,  and  carried  the  entire  estate,  the  trust  results 
in  favor  of  the  grantor,  to  be  inherited  by  his  heirs ;  and  hence,  a 
portion  of  the  estate  is  left  undisposed  of  by  the  deed,  to  descend 
as  at  law. 

*The  act  relating  to  wills  in  sections  37  and  38,  Swan's  [291 
Stat.  997,  provides  that  a  conveyance,  settlement,  deed,  or  other 
act  of  the  testator,  by  which  his  estate,  or  any  interest  in  prop- 
-erty,  previously  devised  or  bequeathed  by  him,  shall  be  altered, 
but  not  wholly  divested,  shall  not  be  deemed  a  revocation  of  the 
devise;  but  such  devise  or  bequest  shall  pass  to  the  devisee  or  leg- 
atee the  actual  estate  or  interest  of  the  testator,  which  would  other- 
wise descend  to  his  heirs  or  pass  to  the  next  ol  kin,  unless,  in  the 
instrument  by  which  such  alteration  was  made,  tho  intention  is 
declared  that  it  shall  operate  as  a  revocation  of  such  previous  be- 
quest or  devise.  So,  in  section  38,  it  is  provided  that  when  there 
is  a  total  disposition  of  the  property,  it  shall  operate  as  a  revoca* 
tion,  unless  it  be  upon  a  condition  or  contingency,  and  such  con- 
dition be  not  performed,  or  such  contingency  do  not  happen. 

Thus,  when  there  is  a  will  devising  the  whole  estate,  and  a  sub- 
sequent conveyance  or  deed  which  does  not  divest  the  whole  es- 
tate, it  does  not  revoke  the  will,  but  the  devise  operates  pro  ta$Uo 
upon  that  portion  not  divested. 

The  rule  is  this :  If  the  will  conveys  the  whole  estate,  and  the 
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rabseqnent  disposition,  by  deed  or  otherwise,  does  not  transfer  the 
i?bole  estate,  but  leaves  a  portion  which  woald  descend  as  at  law, 
the  devise  attaches  to  sach  descendible  portion,  and  carries  it  to 
the  devisee. 

Now,  in  this  case,  the  heirs  of  John  T.  Brash,  *hi8  sister  and 
brothers,  claim,  as  heirs  at  law,  the  one- half  of  the  estate  conveyed 
in  trust,  to  be  held  for  John's  children,  if  any,  and  the  reversion' 
in  the  other  half  dependent  upon  the  life  estate  of  Susan  Albina. 

Thus,  by  the  deed  of  trust,  there  is  one-half  of  the  estate  named 
in  it,  and  the  reversion  of  the  other  half  undisposed  of,  which,  if 
there  is  nothing  to  prevent,  would  descend  to  John  T.  Brush's 
heirs  at  law. 

Thus,  although  the  nature  of  the  estate,  by  the  deed  of  trusty 
was  converted  from  a  legal  into  an  equitable  estate,  and,  as  there 
292]  was  no  express  revocation  of  the  will  under  the  statute,  *it 
attaches  to  all  that  portion  of  John  T.  Brush's  estate  which  would 
descend  to  his  heirs  at  law,  and  vests  it  in  the  devi«ee,  Susan 
Albina.  Hence,  although  the  deed  and  will  are  both  valid,  yet 
they  dispose  of  the  whole  estate,  and  nothing  descends  to  the 
oomplainant,  but  the  whole  belongs  to  Susan  Albina,  the  respond- 
ent. Therefore  the  bill  is  dismissed ;  but,  as  it  is  the  case  of  a 
minor  seeking  her  estate,  the  court  decree  no  costs. 

S.  Brush  and  G.  Swan,  for  complainants. 

R.  P.  BucKLAND,  for  defendants. 

Bill  dismissed. 


Allbn  Cadwalladeb  V,  The  Granville  Alexandrian  Sooiett^ 
James  Doster,  et  al. 

A  judgment  creditor  may  pursue  different  interests  of  the  debtor,  and  against 
different  persons,  in  the  same  bill.  A  Judgment  creditor  may  demand 
from  his  debtor,  in  general  terms,  a  disclosure  of  his  assets  and  the  names 
of  his  debtors. 

This  is  a  bill  in  chancery  from  Muskingum  county. 

The  bill  shows  that  the  complainant  has  a  judgment  against 
James  Doster  and  others,  which  is  unsatisfied,  and  that  the  judg- 
ment debtors  have  no  property  liable  to  execution  at  law ;  that 
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an  execution  issned  upon  his  judgment,  and  was  levied  on  March 
6, 1842,  on  ali  the  interest  of  Doster  in  a  parcel  of  land,  eitaated 
in  Morgan  county,  Ohio,  and  in  a  certain  water  privilege  thereto 
belonging,  which  land  and  easement  were  leased,  by  the  State  of 
Ohio,  to  one  Goncklin,  and  by  him  assigned  to  Doster  and  Cas- 
sell ;  that  Doster  and  CasseH's  title  is  supposed  to  be  only  equita- 
ble, by  reason  of  the  *want  of  an  acknowledgment  to  the  [293 
assignment  from  Goncklin  ;  that  Casseii  has  no  bona  fide  interest 
in  said  premises,  but  became  a  party  to  the  assignment  to  defraud 
Doster 's  creditors. 

That  the  Granville  Alexandrian  Society,  of  Licking  county, 
pretend  to  have  some  interest  in,  or  claim  to,  the  premises  and 
hydraulic  power  aforesaid,  and  in  other  property  of  said  Doster's, 
by  way  of  mortgage  or  otherwise ;  and  which  said  interest,  if  any 
such  exist,  arose  out  of  and  was  created  by  banking  operations, 
carried  on  in  violation  and  in  fraud  of  the  several  acts  of  the  gen- 
eral  assembly  of  the  State  of  Ohio  against  unauthorized  and  ille- 
gal banking,  by  the  Granville  Alexandrian  Society,  the  said  soci- 
ety not  being  a  bank  incorporated  by  law.  That  the  said  Gran- 
ville Alexandrian  Society  was  not  authorized  by  law  to  transact 
banking  business,  and  that  all  interest,  claim,  or  lien  of  the  said 
Granville  Alexandrian  Society  in,  to,  or  upon  the  said  premises 
and  hydraulic  power,  or  upon  either  of  them,  were,  by  the  said 
Doster  and  Cassell,  given  to  said  society  for  and  on  account  of 
the  notes  and  bills  thereof,  issned  and  intended  to  circulate  as 
money,  by  the  said  society  as  a  bank,  and  by  the  said  society  lent, 
by  way  of  banking  and  discount,  to  the  said  Doster  and  Cassell, 
for  the  use  of  said  Doster ;  and  that  all  such  pretended  claim,  in- 
terest, and  lien,  being  in  violation  of  the  several  laws  of  this  state 
against  unauthorized  banking,  are  fraudulent  and  void.  The 
bill  proceeds  to  allege  that  a  cloud  is  cast  upon  the  title  by  reason 
of  this  pretended  claim  of  the  society,  and  that  Doster  frauda* 
lently  sets  it  up  to  defraud  his  creditors. 

The  society  is  called  upon  to  discover  all  property  transferred 
or  sold  to  it  by  Doster  and  Cassell,  or  either  of  them,  and  to  re- 
lease  its  pretended  claim  aforesaid.  The  bill  has  no  charge  of 
combination,  and  alleges  no  participation  of  the  Granville  Alexan* 
drian  Society  in  the  fraud  of  Doster.  It  prays  that  the  premises 
and  hydraolic  power,  and  all  the  interest  of  Doster  and  Cassell 
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in  said  lease,  be  sold,  and  the  proceeds  be  applied  to  complainant's 
judgment,  and  for  general  relief. 

294]    *To  this  biU  the  Granville  Alexandrian  Society  demur- 
red, assigning  for  demurrer : 

1.  That  the  said  bill  is  multifarious  in  this,  that  it  seeks  to  draw 
in  question  the  title  of  the  demurrants  to  the  mortgaged  premises 
described  in  said  bill ;  and  seeks  discovery  and  relief  from  their 
said  co-defendants,  Doster  and  Cassell,  wholly  independent  thereof, 
and  touching  matter  with  which  these  demurrants  are  in  no  way 
concerned. 

2.  That  there  is  no  matter  to  impeach  or  draw  in  question  the 
title  or  interest  of  these  demurrants  to  said  lease  and  demised 
premises,  inasmuch  as  it  appears  that  the  contract  between  these 
demurrants,  and  Doster  and  Cassell,  touching  said  lease  aifd 
premises,  is  fully  executed. 

3.  That  nothing  is  shown  in  said  bill  to  impeach  the  title  of 
these  demurrants  to  said  lease  and  premises,  for  want  of  power 
and  authority,  on  the  part  of  these  demurrants,  to  accept  and  re- 
ceive  such  title,  and  the  assignment  thereof. 

4.  That  if  anything  is  shown  to  impeach  said  title,  or  to  avoid 
the  assignment  of  said  lease  to  these  demurrants,  and  the  interest 
conveyed  to  them  thereby,  that  matter  of  avoidance  can  not  be 
set  up  by  the  complainant. 

5.  That  the  said  bill  shows  that  neither  the  said  Doster,  nor  the 
said  Doster  and  Cassell,  have  such  title  to  said  lease  and  mort- 
gaged premises,  as  can  be  sold  by  execution  at  law. 

Doster  assigned  for  additional  cause  : 

6.  That  neither  the  State  of  Ohio,  nor  her  authorized  agents, 
nor  the  person  holding  the  legal  title  to  the  said  demised  prem« 
ises,  are  made  parties  to  said  bill. 

7.  That  the  said  bill  charges  that  this  demurrant  was  formerly 
possessed  of  large  and  valuable  property,  both  real  and  personal, 
without  describing  said  property,  or  any  part  thereof,  and  asking 
a  discovery  relating  thereto,  whereas  no  relief  could  be  granted 
if  such  discovery  were  made,  or  it  said  allegation  were  true. 

8.  That  the  charges  in  the  bill  respecting  the  property,  money, 
295]  notes,  chqses  in  action,  etc.,  of  the  demurrant,  are  *too  vague 
And  general,  and,  the  bill  does  not  show  that  he  is  now  possessed 
of  any  of  the  said  property,  or  choses  in  action,  or  money,  or  that 
if  he  were,  the  same  are  subject  to  the  action  of  the  court. 
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9.  That  the  persons  indebted  to  him,  on  the  said  chosee  in  ac- 
tion, are  not  made  partieb  to  this  bill. 

10.  That  the  discovery  asked  of  all  the  transactions  of  this  de» 
marrant,  for  the  last  six  years,  is  not  warranted  by  any  of  the 
charges  of  said  bill. 

H.  Stanbibt  and  T.  Ewing,  for  demurrants : 

We  claim,  for  the  Oranville  Alexandrian  Society,  that  no  case 
is  made  against  it  for  equitable  relief. 

The  bill  does  not  charge  the  society  with  any  fraud  or  combina- 
tion, but  claims  that  it  holds  some  interest  in  the  leased  premises^ 
by  mortgage  or  otherwise,  which  was  given  or  conveyed  to  the 
society  by  Dostcr  and  Cassell,  on  account  of  the  notes  issued  by 
the  society  as  a  bank,  and  lent  by  the  society  to  Doster  and  Gas- 
sell  in  the  way  of  banking;  and  that,  as  the  society  has  no 
banking  powers,  such  interest  is  void,  as  against  the  laws  in 
restraint  of  illegal  banking,  and  prays  a  discovery  of  the  inter- 
est so  held  by  the  society,  in  order  that  it  may  be  declared  void. 

It  is  not  alleged,  by  the  bill,  that  the  society  has  no  capacity  to 
hold  lands ;  but  the  bill  proceeds  upon  the  fact,  that  an  interest 
in  the  land,  or  the  chattel  real,  is  in  the  society  by  virtue  of  some 
transfer  from  Doster  and  Cassell,  and  the  object  of  the  bill  is  to 
take  this  interest  from  the  society,  or  to  declare  it  void,  for  the 
benefit  of  the  complainant. 

1.  We  insist  that  a  court  of  equity  will  not  compel  a  discovery^ 
or  lend  its  aid  in  order  to  enforce  a  forfeiture.  Dunham  v.  Pan- 
ning, 5  Johns.  Gh.  145 ;  Beach  et  al.  v,  Fulton  Bank,  3  Wend. 
673;  2  Bridg.  JEq.  Dig.  418;  2  Ball  &  Beatty,  125. 

2.  The  complainant  is  in  no  privity  with  this  land ;  he  has 
not  purchased  it,  is  a  stranger  to  it;  and,  if  the  court  declare 
*the  contract  void,  non  constat^  he  will  ever  purchase.  Green  [296 
V.  Kemp,  13  Mass.  515. 

The  case  of  a  conveyance  to  defraud  creditors,  stands  upon  a 
different  ground.  The  court  only  declares  the  conveyance  void 
as  to  creditors ;  it  leaves  it  in  force  between  the  parties  to  the 
conveyance.  The  statute  makes  it  void  as  to  creditors,  and,  there- 
fore, without  a  purchase,  a  creditor  at  large  may  avoid  it. 

3.  This  society  had  power  to  hold  lands  by  the  second  section 
of  ils  charter.  The  title  passed  to  it,  by  assignment,  from  Doster 
and  Cassell ;  and,  if  it  were  prohibited  from  holding  lands,  upon 
an  illegal  consideration,  and  liable  to  forfeit  those  lands  for  viola* 
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tion  of  law,  the  state  is  the  proper  party  to  take  advantage  of 
that  forfeiture.     The  Banks  v.  Foiteanz,^  Rand.  141. 

4.  The  contract  by  which  the  society  holds  lands  is  not  execu- 
tory, but  executed.  The  bill  charges  that  some  interest  has  been 
given  to  the  society  by  mortgage  or  otherwise.  Now,  admitting 
that  the  loan  was  void,  or  that  the  note  which  contains  the  prom- 
ise to  pay  is  void,  yet  this  executed  thing  is  not  void.  7  Ohio, 
71 ;  3  Vos.  613. 

GoDDABD  &  Converse,  for  complainant,  insisted : 

That  the  bill  is  not  multifarious^  6  Johns.  Gh.  139;  12  Maine, 
164;  Wright,  729;  4  Johns.  Ch.  199,  204;  1  Bng.  Cond.  Oh.  160; 
S  Wend.  339. 

That  the  complainant  is  entitled  to  have  the  premises  men- 
tioned in  the  bill  sold)  disincumbered  of  the  pretended  lien  of  the 
Oranville  society.  2  Hill,  622 ;  4  Pet.  205,  228 ;  3  Wend.  574, 584; 
Swan's  Stat.  137,  sec.  9 ;  Swan's  Stat.  154,  sec.  64. 

That  the  holder  of  a  legal  title  need  not,  and,  in  the  present  case 
(the  state  holding  that  title),  can  not  be  defendant.  .Swan's  Stat. 
1397]  704,  sec.  14;  1  Paige's  Ch.  637.  And  *Miers.  etc.  v.  Zanes- 
villo  and  Maysville  Turnpike  Boad  Company,  decided  at  the 
present  term. 

That  the  seventh,  eighth,  ninth,  and  tenth  causes  of  demurrer  by 
DoRtor  are  not  well  taken,  and  that  complainant  is  entitled  to  the 
relief  prayed  for  as  against  Doster  and  Cassell.  6  Vea.  788;  3 
Wend.  618;  1  Paige's  Ch.  168,  170  ;  3  Paige's  Ch.  234;  Miers,  etc., 
V.  Zanesville  and  Maysville  Turnpike  Boad  Company,  ut  sup. 

That  the  demurrer  to  the  whole  bill  is  bad,  if  the  complainant 
is  entitled  to  an  answer  to  any  one  of  the  matters  stated  in  the 
bill ;  being  bad  in  part,  is  bad  in  toto.    4  Ohio,  385;  9  Pet.  632. 

Lane,  C.  J.  This  bill  is  filed  by  a  judgment  creditor  of  Doster, 
to  discover  his  effects,  from  which  the  complainant  may  obtain  sat- 
isfaction of  his  jndgment. 

To  this  bill,  the  defendants  demur. 

The  right  of  a  judgment  creditor,  seeking  satisfaction,  to  de- 
mand^ generally,  from  his  debtor,  a  disclosure  of  his  assets  and 
the  names  of  his  debtors,  without  more  minute  specification,  is 
maintained  by  this  court  in  another  case,  decided  at  the  present 
term — Miers  et  al.  v.  Zanesville  and  Maysville  Boad  Company. 
The  complainant  is  therefore  entitled  to  a  full  answer  from  Doster. 
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The  bill  states,  amongst  other  effects  of  Doster,  which  it  porsaes, 
that  he,  together  with  odc  Cassell,  held  an  equitable  leasehold  in- 
terest in  certain  lands  and  hydraulic  power  from  the  state;  that, 
in  tnith,  it  belongs  wholly  to  Doster.  That  the  Granville  Alex- 
andrian Society  set  op  some  interest  by  way  of  mortgage,  which 
interest  or  claim  arose  out  of  illegal  banking  operations.  That 
all  their  interest,  claim,  or  lien  on  the  premises,  were  given  hy 
JDoster  on  account  of  notes  illegally  issued,  and  intended  to  cir- 
culate as  money,  in  violation  of  the  law,  and  void.  The  Granville 
Alexandrian  Society  is  therefore  required  to  disclose  what  property 
it  has  received  from  Doster,  and  release  its  interest.  The  society 
demurs  to  this  disclosure,  on  the  ground  that  it  may  sub-  [296 
ject  it  to  forfeiture,  or  its  ofiScers  to  penalties. 

It  is  conceded,  that  where  a  forfeiture  or  penalties  may  ensue 
from  the  answers  to  a  bill,  the  defendant  is  not  bound  to  make  it. 
But  the  complainant  insists,  that  a  demurrer,  which  covers  too  much, 
can  not  be  sustained  for  any  part;  and  that  here,  although  the 
society  may  justly  decline  answers  touching  the  consideration  of 
the  mortgage,  they  ought  to  disclose  the  amount  of  property 
transferred,  and  the  extent  of  their  claim  to  it. 

The  proper  rule  of  practice,  in  this  respect,  is  not  contested,  and 
we  are  called  upon  to  decide  if  this  is  a  case  for  its  application. 
If  this  bill  had  been  framed  in  the  alternative,  demanding  of  the 
delendant  what  property  they  derived  from  Doster,  charging  that 
it  was  under  an  illegal  and  void  agreement,  and  asking  that  it 
might  be  set  aside,  or  that,  if  it  should  be  held  valid,  the  residuary 
interest  of  Doster  might  be  subjected  to  his  debt,  it  would  afibrd 
An  example  which  the  defendant  would  be  protected  in  with- 
holding a  disclosure  to  a  part  of  the  bill,  while  he  would  be  bound 
to  answer  the  remainder. 

But  the  mind  of  the  pleader  did  not  embrace  such  an  alternative. 
He  assumed  the  whole  dealings  between  Doster  and  the  society 
were  illegal,  and  sought  to  set  the  whole  aside,  without  making  a 
statement  broad  enough  to  cover  a  case  in  which  the  validity  of 
the  mortgage  to  them  could  be  maintained. 

We  think  his  antagonist  was  warranted  in  believing  that  he 
intended  to  prefer  his  claim  under  no  aspect,  except  on  this  by* 
pothesis,  and  is  justified  in  withholding  his  answer. 

Demurrer  sustained. 
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S99]    ^Stephen  Slipheb  v.  Isaac  Fisher  and  Lowen  B.  Oooch* 

In  a  suit  against  principal  and  surety,  a  plea,  by  tbe  surety,  that  the  time  was 
extended  -without  his  consent,  is  bad,  not  being  an  answer  to  the  whole 
cause  of  action. 

Proceedings  may  be  arrested  at  any  stage  of  the  case,  when  it  is  discoyered 
that  judgment  would  be  arrested  after  verdict. 

This  is  a  motion  for  a  new  trial,  in  an  action  of  assumpsit,  fVom 
the  countv  of  Butler. 

The  declaration  in  this  case  is  founded  on  a  promissory  note, 
bearing  date  Angnst  12,  1838,  for  $770,  payable  twelve  months 
after  date,  to  the  order  of  the  plaintiff. 

The  defendant,  Fisher,  filed  the  plea  of  the  general  issne;  the 
defendant,  Cooch,  a  like  plea;  and  also  a  plea  in  bar  of  the  ac- 
tion, that  after  the  note  fell  due  the  plaintiff  contracted  with  the 
defendant,  Fisher,  to  extend  the  time  for  the  payment  of  the  note 
one  year,  in  consideration  of  the  payment  of  ten  per  centum  in- 
terest, which  was  paid  and  indorsed  on  the  note.  The  plea  then 
avers  that  Cooch  was  only  a  surety  for  Fisher,  and  that  such  agree- 
ment was  without  his  knowledsre  or  consent. 

On  this  plea  issue  was  joined,  and  the  cause  came  on  to  be  tried 
before  a  jury  at  the  last  term  of  the  Supreme  Court,  when  the 
defendant,  Cooch,  ofTored  evidence  of  the  facts  set  up  in  his  special 
plea;  but  the  court  decided,  and  so  instructed  the  jury,  that  such 
defense  could  not  be  made  at  law,  but  only  in  chancery.  On  this 
instruction  Of  the  court  the  jury  found  a  verdict  for  the  plaintiff, 
and  the  defendant,  Cooch,  filed  his  motion  for  a  new  trial  on  the 
ground  that  the  court  mistook  the  law,  and  erred  in  their  in- 
fltruction  to  the  jury. 

Elijah  Yange,  for  plaintiff: 

The  first  question  which  presents  itself  is,  whether  the  defend- 
ant, Cooch,  when  sued  by  Fisher,  at  law,  can  be  permitted 
900]  *to  set  up  the  defense  made  by  his  special  pleas ;  and,  upon 
this  question,  it  has  been  decided,  in  the  case  of  Farrington  v, 
Galloway,  10  Ohio,  543,  that  where  the  suit  is  brought  against  the 
defendants  jointly,  and  the  matter  offered  in  evidence  was  not  a 
good  defense  as  to  all  the  defendants,  one  of  them  could  nut  take 
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advantage  of  it  to  defeat  the  action  at  law,  bat  bis  remedy  is  in 
equity.  The  antborities  cited  by  the  defendants'  coansel,  to  wit, 
5  Ohio,  214  and  6  Ohio,  18,  do  not  come  in  conflict  with  the  de- 
cision of  this  court  above  quoted,  for  the  reason  that  in  the  last 
mentioned  cases  the  security,  in  the  one  case,  and  the  reprosenta 
tives  of  the  security,  in  the  other,  were  sued  alone ;  and,  as  a  mat- 
ter of  course,  had  a  right  to  set  up  this  matter  of  defense  at  law. 

The  next  question  presented,  by  the  motion  now  pending  for  a 
new  trial,  involves  the  inquiry  as  to  whether  the  defendant  has 
gained  the  right  thus  to  defend  himself  at  law,  in  consequence  of 
an  issue  of  fact  having  been  taken  upon  his  special  pleas,  instead 
of  an  issue  at  law.  In  the  case  of  Thornton  v.  Sprague,  Wright, 
645,  which  was  an  action  of  replevin,  the  court  decided  that  a 
plea,  non  cepit,  is  an  immaterial  plea,  and,  therefore,  the  issue  be- 
ing of  no  moment,  the  finding  upon  it  secures  no  legal  conse- 
quences, etc.  See  also  5  Ohio,  108.  In  Bates  v.  Cooper,  5  Ohio, 
115,  the  court  have  said  that,  after  a  verdict,  an  objection  to  the 
form  of  the  plea,  either  for  the  purpose  of  obtaining  a  new  trial 
or  a  repleader,  will  not  be  received,  etc.,  particularly  if  it  appear 
not  to  be  in  furtherance  of  justice,  etc. 

But  there  is  another  principle  of  law  which,  it  is  believed,  may 
be  properly  called  in  aid  of  the  settling  of  this  point.  A  new 
trial  will  not  be  granted  for  a  defect  in  pleading  (5  Ohio,  108; 
1  Johns.  510 ;  15  Johns.  212),  and,  most  certainly,  not  in  aid  of  the 
party  who  pleads  an  immaterial  plea.  Neither  can  a  repleader 
be  granted  in  favor  of  the  person  who  is  gnilty  of  the  first  fault 
in  pleading.  1  Chitty,  694;  1  Ld.  Raym.  170 ;  Doug.  396,  747 ;  2 
Strange,  994 ;  9  Bing.  532 ;  3  Hen.  &  Manf.  388.  See  also  5  Ohio, 
108,  115. 

*Take,  therefore,  the  ground  assumed  by  the  defendants'  [301 
counsel,  that  the  pleas  filed  by  him  are  immaterial,  making  an  im- 
material issue;  still,  when  he  has  committed  the.first  fault,  ho  can 
neither  insist  upon  a  new  trial,  nor  for  the  granting  of  a  repleader.. 

It  is  scarcely  presumable*  that  the  defendant  will  inaist  that  a 
new  trial  should  be  granted  him  for  the  cause  that  he  may  have 
matters  of  defense,  other  than  those  disclosed  by  his  pleadings. 

Ko  argument  for  defendants  came  to  the  reporter's  hands. 

.   Wood,  J.    To  sustain  this  motion,  the  cx)unsel  for  the  defendant 

have  cited  the  Bank  of  Steubenville  v.  Leavitt  et  al.,  &Ohio,  20Z, 
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and  the  Bank  of  Stoabenville  v.  Hoge  et  al.,  6  Ohio,  18.  In  tho 
fir^t,  the  qnestioa  was  distinctly  made,  and  appears  to  have  been 
well  considered ;  numerous  authorities  cited  on  which  the  decision 
is  predicated,  and  the  doctrine  unequivocally  maintained  that  such 
defense  may  be  made  at  law. 

In  the  latter  case,  the  same  point  was  again  before  the  court, 
and  it  is  there  asserted  that  when,  by  tho  ibrms  of  pleading,  the 
evidence  is  admissible,  the  defense  may  as  well  bo  made  at  law  as 
in  equity;  and  delay  should  not  be  increased,  and  the  expenses  of 
litigation  maitipliod,  by  sending  parties  into  another  forum.  These 
decisions,  however,  are  inapplicable  to  tho  case  at  bar.  There,  the 
sureties  only  were  before  the  court,  and  it  would  have  been  strange, 
indeed,  that  any  other  rule  should  have  been  maintained.  The  pleas 
were  full  and  perfect  answers  to  the  whole  declaration. 

In  the  case  now  before  the  court,  no  analogy  is  perceived.  The 
suit  is  on  a  joint  obligation.  The  writ  issued  against  both  prin- 
cipal and  surety,  was  served  upon  both,  and  the  declaration  follows 
the  process. 

In  such  a  case,  at  common  law,  judgment  must  be  against  both, 
803]  or  neither,  except  in  the  isolated  case  of  personal  privilege,  *as 
infancy,  when  judgment  may  be  rendered  against  tho  adult  alone. 

This  being  the  common  law,  and  modified  by  no  statute,  where 
the  suit  is  against  all,  it  follows  that  whether  the  plea  be  joint  or 
several,  it  must  be  an  answer  to  the  entire  cause  of  action. 

If  bad  in  part,  it  is  bad  for  the  whole.  The  plea  in  this  case  is 
A  bar  for  Couch  only^  while  it  leaves  the  cause  of  action  unanswered 
as  to  Fisher;  and,  upon  the  principle  before  stated,  as  it  is  bad  for 
jpart,  it  is  bad  for  the  whole. 

This  question  was  distinctly  presented  to  the  court  at  the  last 
term,  on  an  application  for  the  allowance  of  a  writ  of  error.  The 
.action  was  instituted  on  a  note  in  hose  verba : 

<*  $1,040.  Six  months  after  date,  we,  or  either  of  us,  promise  to 
pay  E.  Farrington,  or  order,  (1,040,  for  value  received."  Signed 
'*  Gal  way  &  Myers,  Galway,  Jr.,  George  Myers."  Plea,  the  gen- 
eral is6ue. 

On  the  trials  the  defendant,  George  Myers,  offered  to  prove  that 
he  executed  the  note  as  security  for  the  other  defendants ;  that  the 
plaintiff,  at  the  time,  knew  it;  that  when  the  note  became  due, 
the  plaintiff,  in  consideration  of  the  payment  by  the  principals  of 
a  large  sum  of  money  for  usurious  interest,  agreed  with  them  to 
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give  further  time  to  pay  the  note,  lintil,  etc.  This  evidence  was 
rejected  by  the  conrt,  and  a  bill  of  exceptions  taken.  On  the  ap- 
plication being  made  for  a  writ  of  error,  a  non  allocatur  was  in- 
dorsed by  all  the  judges,  on  the  ground  that  as  the  suit  was  joint, 
and  the  matter  offered  in  evidence  was  not  a  good  defense  as  to  all 
of  the  defendants,  one  of  them  could  not  take  advantage  of  it  to 
defeat  the  action  at  law,  but  his  remedy  was  in^equity.  On  this  ap- 
plication, it  is  true,  we  had  not  the  aid  of  learned  counsel  to  assist 
us  in  our  conclusion,  but  it  was,  nevertheless,  believed  to  have 
been  well  considered. 

It  is,  however,  argued  by  counsel  that  if  the  issue  were  immate- 
rial, and  the  evidence  offered  is  relevant,  the  court  are  bound  to 
receive  it,  and  after  verdict  award  a  repleader. 

This  court  never  hesitates  to  arrest  the  trial  at  any  stage  of  the 
proceedings,  when  it  is  discovered,  if  a  verdict  is  taken,  *the  [308 
judgment  must  be  arrested.  Any  other  course  would  be  a  useless 
delay  of  time,  which  the  technical  forms  of  proceeding  should  not 
be  suffered  to  produce,  unless  in  very  special  cases. 

We  think  the  court  did  not  err,  and  that  judgment  should  be 
entered  on  the  verdict.    Judgment  for  plaintiff. 


Jakes  Bowman  t;.  Bbiob  Hilton. 

A  common  carrier,  recoiling  goods  in  the  ordinary  coarse  of  business,  and  in 
the  proper  line  of  transit,  has  a  lien  for  the  freight  and  charges  paid, 
although  the  goods  may  have  suffered  damage  before  they  reached  him 
while  in  the  bands  of  some  preceding  carrier. 

This  is  a  motion  for  a  new  trial,  in  an  action  of  replevin,  re- 
served from  Williams  county. 

On  the  trial,  it  appeared,  in  evidence,  that  the  plaintiff  shipped 
a  lot  of  goods  from  Cleveland,  marked  *<  Jacob  Bowman,  Williams 
Centre,  care  of  Porsyth  &  Hall,  Maumee  City,  Ohio."  Forsyth  & 
Hall  having  relinquished  the  business,  the  goods  were  lefc  with 
Smith,  Howe  &  Co.,  of  the  same  place,  and  by  them  sent  to  P.  B. 
Brown  A  Co.,  Providence,  and  by  him  shipped  by  boat,  Eber  Hil- 
ton^  master,  to  Brice  Hilton,  Brunersburg,  Williams  county,  Ohio, 
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who  paid  the  charges  thereoa  from  Clevelaod  to  Branerabar^. 
The  goods,  when  taken  from  the  warehouse  of  Hilton,  at  Branera- 
burg,  upon  the  writ  of  replevin,  were  damaged  to  the  amount  of 
one-quarter  or  one-third  of  their  value,  which  was  about  $900; 
said  Hilton  claiming  a  right  to  retain  the  goods  for  the  charges 
by  him  paid. 
Upon  this  state  of  facts,  the  plaintiff  asked  the  court : 

1.  To  instruct  the  jury  that  Brice  Hilton,  by  receiving  said 
301]  goods,  made  himself  liable  for  any  damage  done  to  them  *in 
the  course  of  their  transportation  from  Cleveland  to  Brunersburg, 
whether  done  by  him,  his  agents  or  servants,  or  any  other  per- 
son ;  and, 

2.  That  if  such  damage  amounted  to  a  sum  greater  than  tho 
freight  and  charges,  that  they  must  return  a  verdict  for  the  plaint- 
iff for  nominal  damages. 

The  court  thereupon  instructed  the  jury,  that  they  should  make 
the  deduction  in  case  they  found  that  the  damage  to  the  goods  oc- 
curred by  the  negligence  of  the  defendant,  or  some  one  with  whom 
he  was  in  partnership;  but  not  if  they  found  that  the  damage  was 
occasioned  by  any  person  other  than  Hilton,  or  his  partners, 
although  they  were  engaged  in  transporting  the  same  goods. 

For  this  direction  to  the  jury,  the  counsel  for  the  plaintiff  ask 
the  court  to  grant  a  new  trial. 

Leland  &  Spink,  for  the  plaintiff. 

D.  HioaiNS,  for  the  defendant. 

BiBCHARD,  J.  A  correct  determination  of  this  motion  requires, 
to  some  extent,  a  consideration  of  the  responsibilities  which  the  law 
casts  upon  common  carriers.  The  general  rule  is,  that  t^iey  are 
bound  to  cariy  sately,  and  deliver  in  good  order,  at  the  place  of 
destination,  the  goods  which  they  contract  to  carry.  That  for  the 
acts  of  commission  or  omission,  of  agents  or  servants,  occasioning 
damage,  the  principal  is  equally  liable  as  for  acts  of  bis  own. 
And  in  case  of  loss  or  damage,  the  presumption  of  law  is  against 
the  bailee,  unless  he  shows  it  was  occasioned  by  the  public  enemies, 
or  such  acts  as  could  not  happen  by  the  intervention  of  man. 
That  when  a  responsibility  has  begun,  it  continues  until  there  has 
been  a  proper  delivery,  or  the  party  has,  in  some  way,  been  dis- 
charged of  his  peculiar  relation  to  the  property.  A  question 
arises  incidentally,  in  this  case,  concerQing  the  commencement 
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and  termination  of  the  relation  of  carrier,  by  the  several  persons 
engaged  in  transporting  these  goods. 

The  owner  shipped  them  *from  Cleveland  to  Williams  [305 
Centre,  to  the  care  of  Forsyth  &  Hall,  Maamee  City,  which  was 
an  intermediate  point.  On  their  arrival  at  this  place  they  were 
delivered  to  Smith  and  Howe;  Forsyth  and  Hall,  to  whom  they 
were  consigned,  were  not  in  business.  Conformably  to  the  usages 
of  trade,  the  carrier  for  the  first  stage  did  his  duty  under  the  cir- 
cumstances, by  depositing  with  a  responsible  warehouseman. 
This  would  determine  his  duty,  entitle  him  to  receive  his  freight, 
and  impose  upon  the  warehouseman  the  duty  of  forwarding  the 
goods  in  accordance  with  the  original  design  of  the  owner.  Smith 
and  Howe  gave  the  goods  such  direction,  and  they  ultimately 
came  to  the  defendant's  possession,  within  the  originally  designed 
line  of  transit,  from  the  place  of  shipment  to  the  point  of  ultimate 
destination.  They  were  received  in  the  ordinary  course  of  busi- 
ness, in  good  faith,  in  apparent  good  order,  by  the  defendant,  who 
paid  the  costs  and  charges.  Had  he  been,  in  any  legitimate  sense, 
the  agent  of  the  bailee,  in  whose  hands  they  received  the  injury, 
the  jury  could  not  have  allowed  the  lien  set  up  by  him  under  the 
charge  of  the  court.  Such  was  not,  however,  the  defendants  po- 
sition. By  the  usages  of  the  trade,  he  became,  for  the  purposes 
of  paying  charges,  and  receiving  and  forwarding  from  Bruners- 
burg  to  Williams  Centre,  the  agent  of  the  plaintiff,  and  his  lien 
attached  for  the  moneys  expended  in  an  honest  endeavor  to  dis- 
charge his  duty.  Liens  of  this  kind  are  said  to  be  favored  in  law, 
and  are  not  subject  to  the  objections  against  general  liens.  From 
the  general  course  of  business,  and  the  directions  upon  the  goods, 
the  defendant  had  a  right  to  receive  them  from  his  immediate 
consignor,  and  to  presume  that  the  owner  had  duly  authorized 
the  consignment.  To  entitle  him  to  claim  his  lien  for  commission 
and  advances,  the  law  imposed  upon  him  nothing  beyond  what  a 
prudent  man  would,  under  like  circumstances,  have  done  in  the 
discreet  management  of  his  own  business.  Nothing  appears  in 
this  case  which  should  deprive  him  of  his  lien,  or  that  required 
different  instructions  to  the  jury.    Motion  overruled. 
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^Nblson  J.  Elliott  and  Siohabd  S.  Elliott  v.  Gboboi 
H.  Ellert. 

A  general  and  standing  order  of  the  court  of  common  pleas,  direoticg  tli« 
clerk  to  issue  execution  for  his  own  benefit,  and  at  the  instance  of  any 
person  entitled  to  costs,  will  authori£e  the  clerk,  without  an/  special  order, 
to  issue  such  execution. 

This  is  a  certiorari^  from  the  coart  of  commoD  pleas  of  Caya- 
hoga  county,  to  reverse  certain  proceedings  in  that  court,  on  a 
motion  to  retaz  costs. 

Judgment  had  been  rendered  against  the  defendant  in  a  suit 
pending  in  said  court,  wherein  Nelson  J.  Elliott  and  Bichard  S. 
Elliott  were  plaintiffs.  The  clerk's  and*  sheriff's  costs,  made  by 
the  plaintiff,  were  tazed  at  nine  dollars  and  seventy-two  cents, 
for  which  the  clerk  issued  execution  against  the  plaintiffs,  on  Au- 
gust 16,  1841.  The  writ  followed  the  form  prescribed  by  the  act 
to  regulate  the  taxation  and  collection  of  costs.    Swan's  Stat.  405. 

The  execution  was  returned,  at  the  November  term,  satisfied, 
and,  on  its  return,  a  motion  was  made  to  relax  the  costs,  because 
the  clerk  had,  for  his  own  benefit,  issued  the  execution  without 
any  order  of  the  court,  and  because  the  costs  of  issuing  the  exe- 
cution, and  the  costs  made  thereon,  were  .taxed  against  the 
plaintiff. 

On  this  motion  the  following  order  was  made: 

"The  court,  being  fully  advised  in  the  premises,  are  of  opinion 
that  the  execution  set  forth  in  said  motion  was  illegally  issued 
by  the  clerk,  and  order  that  said  execution,  and  the  proceedings 
under  it,  be  and  the  same  are  hereby  set  aside  and  held  for  naught, 
and  that  the  cost  accruing  under,  and  by  virtue  of  said  execution, 
be  retaxed,  and  taxed  to  the  clerk,  at  whose  instance  said  execu- 
tion issued." 

A  bill  of  exceptions  was  taken  by  the  clerk.  The  bill  showed 
a  standing  order,  entered  on  the  journal  of  the  court,  at  the  Oc- 
tober term,  1835,  and  in  force  at  the  time  the  execution  was  issued. 
The  order  was  as  follows : 

307]    *"  Ordered  by  the  court  that,  in  all  cases  where  the  party 
recovering  judgment  in  this  court  shall  neglect  to  sue  oatexeca- 
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tioD  imraediatelj;  or,  after  ezeoution  shall  have  been  returned 
withoat  satisfaction  of  costs ;  or,  where  costs  are  adjudged  against 
either  party  on  continuances,  amendments,  or  any  special  rnle; 
the  clerk  may,  for  his  own  benefit,  or  at  the  instance  of  any  per- 
son entitled  to  foes  in  the  bill  of  costs,  issue  execution  against  the 
party  indebted  to  such  clerk  or  other  person,  for  such  fees,  whether 
plaintiff  or  defendant,  at  any  time  after  the  expiration  of  the 
time  given  for  the  payment  of  the  same,  agreeably  to  the  act  reg- 
ulating the  taxation  and  collection  of  costs;  and  this  is  made  a 
standing  order  of  this  court." 

It  was  agreed  that  execution  had  been  first  issued  against  the 
defendant,  without  satisfaction  of  costs.  In  these  proceedings,  it 
was  assigned  for  error,  that  the  court  hold  the  standing  order  of 
the  common  pleas  inoperative;  had  set  aside  the  execution,  and 
taxed  the  costs  made  thereon  against  the  clerk. 

H.  Bice  argued : 

That,  upon  a  proper  construction  of  the  statute,  the  clerk 
was  authorized,  at  his  own  instance,  to  issue  execution  for  costs, 
without  any  order  of  the  court  That  the  words  of  the  act,  "by 
order  of  the  court,"  referred  only  to  such  costs  as  might  be  taxed 
by  order  of  the  court.  But  that,  if  any  order  were  necessary,  the 
general  and  standing  order  was  sufficient,  without  direction  for 
execution  in  each  case;  and,  that  execution  having  boon  issued 
and  returned  nnsatisfied,  the  clerk  was  fully  authorized  to  issue 
against  the  plaintiffs  in  the  suit  below  for  the  costs  made  by 
them. 

BoLioN  &  Kellt,  contra. 

RsAD,  J.  The  dcterminatioQ  of  the  question,  in  this  case,  de- 
pends upon  the  construction  of  section  4  of  the  act  regulating 
the  taxation  and  collection  of  costs.  Swan's  Stat.  ^405.  [SOS 
The  execution  issued  by  the  clerk  included  the  plaintiffs'  costs  and 
costs  of  the  execution,  and  such  costs  as  might  accrue  under  it. 
Had  the  clerk  the  right  to  issue  such  execution?  Section  4 
of  the  act  above  cited  is  as  follows : 

"That  when  the  party  recovering  judgment  shall  neglect  to 
sue  out  execution  immediately,  or  after  such  execution  shall  have 
been  returned  without  satisfaction  of  costs,  the  clerk  may,  for  his 
own  benefit,  or  shall,  at  the  instance  of  any  person  entitled  to 
fees,  in  a  bill  of  costs,  taxed  against  either  party,  and  by  order 
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of  coart,  issae  against  the  party  indebted  to  each  clerk  or  other 
person,  for  each  fees,  whether  plaintiff  or  defendant,  an  execu- 
tion to  compel  the  party  to  pay  his  own  costs." 

The  form  of  the  writ  prescribed,  commands  the  sheriff  to  make 
not  only  the  original  costs  for  which  the  writ  issued,  bat  also  the 
costs  of  the  writ  itself  so  issued,  and  all  the  costs  that  may  ac- 
crue. Thus,  the  person  against  whom  this  process  under  the  act 
issued,  is  charged  with  the  costs  of  such  process,  as  well  as  the 
original  amount  of  costs  adjudged  against  him. 

The  question  then  is :  May  the  clerk,  at  his  own  instance,  and 
for  his  own  benefit,  or  the  instance  of  any  person  interested  in 
the  costs,  issue  such  process  without  an  order  of  court;  or,  if 
there  must  be  an  order  of  court  authorizing  it,  must  it  be  a  special 
order  in  each  case,  or  may  it  be  upon  a  general  and  standing  order 
of  the  court  for  all  cases? 

Must  there  be  an  order  at  all  to  authorise  the  clerk  to  issue? 
The  object  of  the  statute  is  to  confer  power  upon  the  clerk  to 
issue  execution  for  the  costs  due  himself  and  others,  when  the 
party  having  judgment  fails  to  do  so;  or,  where  doing  so,  the 
execution  is  ceturned  unsatisfied.  It  was  to  enable  the  persons 
to  whom  the  costs  were  due  to  collect  the  same,  without  awaiting 
the  tardy  action  of  the  parties  to  the  suit,  or  from  being  driven 
to  a  distinct  action  to  recover  the  same. 

The  whole  solution  of  this  question  depends  upon  the  fact, 
whether  the  clause,  ''by  order  of  the  court,"  refers  to  the  taxa- 
tion of  costs,  or  to  issuing  the  writ  of  excution.  The  clause  of 
the  act  is  in  these  words :  *'  The  clerk  may,  for  his  own  benefit, 
809]  ^r  shall,  at  the  instance  of  any  person  entitled  to  fees  in 
the  bill  of  costs,  taxed  against  either  party,  and  by  order  of  the 
court,  issue  against  the  party  indebted."  Shall  he  not  then  issue 
for  costs  regularly  taxed,  in  accordance  with  the  fee  bill,  and  such 
costs  as,  by  order  of  court,  may  be  taxed  against  either  party? 
The  court  often  directs  one  party  to  pay  costs  which  he  would 
not,' except  for  such  order,  be  compelled  to  pay,  as  a  condition  to 
some  iavor  which  he  seeks  at  the  hands  of  the  court,  that  delays 
or  is  detrimental  to  the  other  party.  How  can  the  clerk  issue 
immediately  (upon  the  contingency  happening  named  in  the 
statute),  if  he  is  to  await  the  order  of  the  court  to  issue?  Why 
say  he  shall  issue  at  the  instance  of  any  person  entitled,  if  it  can 
only  be  done  by  order  of  the  court  ?  Why  should  it  be  done  by 
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order  of  the  court?  The  amount  of  costs  are  already  asoortained 
by  the  original  judgment. 

It  would  read,  on  this  construction,  "the  clerk  shall  issue,  at  the 
instance  of  the  person  entitled,  and  by  order  of  court."  The  clerk 
Bball  issue  by  order  of  the  court.  This  ho  would  have  been  com- 
pelled to  do  without  this  act.  Whenever  the  court  award  execu- 
tion for  costs,  it  is  the  duty  of  the  clerk  to  issue  it.  What  is 
awarding  execution  but  ordering  execution?  It  then  comes  to 
this:  that,  whenever  the  court  order  execution,  the  clerk  shall 
issue.  Why,  then,  say  he  shall  issue  at  the  instance  of  the  party 
entitled?  It  appears  to  me,  that  the  phrase,  <*by  order  of  the 
court,"  applies  to  taxation  of  costs,  and  embraces  such  costs  as  the 
court  order,  in  the  progress  of  a  suit,  either  party  to  pay. 

We  all  are  of  opinion,  that  a  special  order  is  in  no  case  neces- 
sary ;  but  a  general  order,  directing  the  clerk  to  issue  in  all  cases, 
as  in  the  ord^r  set  out,  is  sufficient  to  authorize  the  clerk  to  issue 
a  writ  of  execution  for  costs.  Upon  the  construction,  that  some 
order  of  the  court  is  necessary  to  authorise  a  clerk  to  issue  execution 
under  the  statute  for  costs,  a  general  order  is  a  full  compliance 
with  the  statute ;  and,  hence,  it  is  not  necessary  to  decide  more 
than  this  point  to  determine  this  case. 

^uch  general  order,  being  in  full  force  at  the  time  that  [310 
the  clerk  issued  the  execution,  the  court  below  erred,  both  in  set- 
ting aside  the  execution,  and  taxing  the  costs  accruing  under  the 
Bame  to  the  clerk.    Proceedings  reversed. 


IbAD  KeLLT  XT  AL.  V.  ALEXANDER  L.   OOLLINS. 

The  omiMion  to  make  the  certificate,  which  Judgment  debtor  is  principal,  and 
which  18  surety,  can  not  be  corrected  by  a  writ  of  error. 

This  is  a  writ  of  error  to  the  Supreme  Court  of  Cuyahoga 
county. 

The  plaintiffs  in  error  gave  a  joint  promissory  note,  which  came 
by  indorsement  into  the  hands  of  Collins.  The  signatures  were 
as  follows:  "  Gay  &  Hubbell,  Irad  Kelly,  surety,  Abraham  Hickox." 

In  the  suit  on  this  note,  the  common  general  judgment  was  ren. 
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dered  againrt  all.  A  writ  of  error  was  proeecoted,  because  the 
court  omitted  to  find,  or  certify  the  fact,  that  Kelly  was  surety.  At 
the  term  of  the  Supreme  Court  of  Cuyahoga,  in  1811,  the  judgment 
of  the  common  pleas  was  affirmed.  This  writ  of  error  is  brought 
to  reverse  both  the  original  judgment  and  the  judgment  of  affirm- 
jice. 
No  arguments  came  to  the  hands  of  the  reporter. 

Lank,  C.  J.  Whenever  it  is  made  to  appear  to  the  oourt  ren- 
dering a  judgment,  that  one  of  the  parties  is  a  surety,  the  court  is 
Sll]  required  to  certify  which  is  principal  and  which  is  ^surety, 
so  that  execution  may  be  first  levied  on  the  property  of  the  former. 
Swan's  Stat  482.  The  plaintiff  in  error  insists,  that  where  this 
fact  appears  of  pleading,  as  in  this  case,  it  is  matter  of  error  to 
omit  the  certificate.  We  think  the  party  has  mistaken  his  remedy. 
The  judgment  in  such  case  is  right,  and  there  is  nothing  to  reverse. 
There  may  be  good  cause  why  the  certificate  is  omitted  by  the 
court.  If  it  were  refused  in  a  proper  case,  and  the  facts  appeared 
in  a  bill  of  exceptions,  we  would  correct  it;  but  bare  omission  can 
be  corrected'only  in  the  oourt  where  the  judgment  was  rendered. 

Judgment  affirmed. 


BoBERT  M.  Lamb  v.  Thomas  0.  Rickbts. 

Where  a  deed  calls  for  an  object  on  the  bank  of  a  stream,  thence  south,  thence 
east,  thence  north  to  the  bank  of  the  stream,  and  with  the  course  of  the 
bank  to  the  place  of  beginning,  the  stream,  at  low-water  mark,  is  the 
boundary. 

Where  the  owner  of  land  is  bounded  by  a  stream,  he  owns  to  The  center  of  the 
stream,  subject  to  the  easement  of  navigation,  etc.,  but  to  calculate  the 
quantity  in  a  survey,  no  reference  is  bad  to  what  lies  between  low-water 
mark  and  the  center  of  the  stream. 

This  is  a  bill  in  chancery  from  Coshocton  county. 

The  bill  sets  forth,  in  substance,  that  on  April  13,  1837,  a  writ- 
ten agreement  was  entered  into,  under  the  hands  and  seals  of  the 
parties,  by  which  the  complainant  bargained  and  sold  to  the  re- 
spondent lot  No.  216,  in  the  town  of  Coshocton,  with  the  improve- 
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merits  tbereoD,  immediate  possession,  rents,  etc.  That,  in  consid- 
eration thereof,  the  respondent  bargained  and  sold  to  the  corn- 
plainant  the  tract  of  land  lying  east  of  the  town  of  Coshocton, 
and  adjoining  the  OQt-lots,  known  as  the  Hamlin  lot,  containing 
forty-two  acres,  more  or  less ;  and  also  oat-lots,  Kos.  22  and  23, 
being  the  same  lots  deeded  by  *Wm.  Cantwel,  to  Joseph  [313 
Rickets,  and  supposed  to  contain  ten  acres. 

That  the  said  agreement  contained  a  proviso,  if  the  Hamlin  lot, 
and  theont-lots,  jointly,  shoald  contain  more  than  fifty-two  acres, 
the  excess  was  reserved  to  the  respondent;  that  the  complainant, 
liamb,  execQted  his  deed,  and  delivered  possession  of  lot  No.  216, 
in  pursuance  of  the  agreement,  on  May  8,  1837 ;  that  Rickets,  the 
respondent,  convoyed  the  Hamlin  lot,  and  described  it  as  con- 
taining iorty-one  acres,  and  being  the  same  tract  deeded  by  James 
Moore  and  wife  to  James  Calder;  that  the  description  in  this 
deed  is  in  these  words:  "Beginning  at  the  south  bank  of  the 
Tuscarawas  river,  where  the  line  between  the  first  and  second 
quarters  of  the  filth  township  intersects  the  same,  where  there  is 
an  old  dogwood,  with  a  notch  and  bluzo  in  it,  and  a  nnmbor  of 
shoots  springing  from  the  roots,  from  which  a  white  oak,  fifteen 
inches  in  diuDoeter,  bears  south  twenty-eight  degrees,  west  filteen 
links;  thence  south,  with  the  division  line,  thence  east,  etc. ;  thence 
north,  etc.,  seventy-two  chains  and  ton  links,  to  the  south  bank  of 
the  Tuscarawas  river,  from  whence  a  maple,  four  inches  in  diam- 
eter, bears  south  thirty-six  degrees,  east  eleven  links;  a  forked 
maple  bears  south,  etc.,  thence  with  the  courses  of  the  south  bank 
of  the  Tuscarawas  river  to  the  place  of  beginning." 

The  bill  also  states,  that  the  respondent.  Rickets,  refuses  to  con- 
vey the  two  oat-lots,  and  prays  for  the  specific  execution  of  the 
oontraot. 

The  respondent,  in  his  answer,  admits  his  refusal  to  convey  the 
two  out-lots,  and  sets  up,  by  way  of  defense,  in  substance,  that  be- 
fore he  conveyed  the  Hamlin  lot,  large  accessions  had  been  made 
to  the  southern  shore  of  the  Tuscarawas  river,  along  where  the 
line  runs,  on  the  bank,  from  the  forked  maple  to  the  place  of  be- 
ginning, and  claims  the  benefit  of  these  alluvial  formations  to 
aiake  up  the  quantity  of  fiity-two  acres,  which  he  obligated  himself 
to  convey,  and  which  he  claims  is  nearly,  if  not  wholly,  sufficient 
for  that  purpose. 

♦Maihjbws  and  Humjuokhousb,  for  complainant,  cited    [313 
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Stoner  v.  Freeman,  6  Mass.  439 ;  Hopkins  t;.  Kent,  9  Ohio,  15 ;  Sibley 
r.  Holden,  10  Pick.  249 ;  4  Pet.  Cond.  694;  7  N.  H.  241 ;  17  Pick. 
357;  3  Pick.  356;  10  Mass.  149;  11  Pick.  193;  5  N.  H.  520;  10 
Pet.  Cond.  716;  3  Ohio,  495;  2  Ohio,  309;  6  Ohio,  507;  17  Mass. 
289;  3Samn.  178,179. 

Spangleb,  for  defendant,  relied  on  Lessee  ofMcCnlloch  v.  Aten, 
2  Ohio,  307 ;  Oavit  v.  Chambers  et  al.,  3  Ohio,  495 ;  Beoner's  Les* 
see  V,  Platter  .et  al.,  6  Ohio,  504;  New  Orleans  v.  The  United 
States,  10  Pet.  717 ;  4  Pick.  268 ;  2  N.  H.  369. 

Wood,  J.  It  is  verj  clear  if  the  Hamlin  lot  contained  fifly-two 
acres,  when  conveyed  to  the  complainant  in  exchange  for  lot  No. 
216,  the  contract  is  satisfied  by  merger  in  the  deed,  and  the  com- 
plainant has  no  rights  to  enforce  in  the  case  at  bar. 

It  was  the  manifest  intention  of  the  parties,  as  arising  upon  the 
face  of  the  agreement,  that  no  more  than  the  quantity,  yf/^^fioo 
acres,  wsts,  in  any  event,  to  be  conveyed  by  the  respondent,  unless 
contained  in  the  Hamlin  lot;  but  it  was  supposed  by  the  parties 
there  was  not  so  much  in  that  tract,  and  the  deficiency  not  being 
ascertained,  the  proviso  was  inserted  in  their  agreement,  '^  that  if 
there  should  be  more  than  fifly-two  acres  in  the  Hamlin  lot  and 
out- lots,  the  excess  was  reserved  to  the  respondent." 

It  is  admitted  that  if  the  line  of  the  Hamlin  lot,  on  its  northern 
boundary,  is  extended  so  as  to  cover  the  alluvial  formation  to  low- 
water  mark,  the  complainant  has  his  fifty-two  acres  in  that  lot.  By 
a  survey  made  under  an  order  of  court,  the  lot,  without  the  allu- 
vion, contains  42.68  acres;  with  it,  52.25. 

It  is  a  well-established  principle  that  formations,  by  slow  and 
gradual  accretion,  belong  to  the  owner  of  land,  when  made  by  a 
stream  forming  his  boundary,  and  opposite  thereto;  and  whether 
314]  those  slow  and  gradual  accretions  were  those  of  the  *re- 
spondent,  when  he  conveyed  the  Hamlin  lot,  depend  entirely  on 
the  fact  whether  the  Tuscarawas  river  was  his  boundary,  where 
these  deposits  were  made.  This  question  must,  therefore,  be  as- 
certained. The  deed  of  Moore  and  wife  to  Joseph  Bickets  is  the 
oldest  deed,  and  the  one  on  which  both  the  parties  rely,  and  it 
describes  the  tract  by  motes  and  bounds  as  follows:  "Beginning 
on  the  south  bank  of  the  Tuscarawas  river,  where  the  line  between 
the  first  and  second  quarters  of  said  fifth  township  intersects  the 
same,  etc. ;  thence  south,  with  the  division  line  of  the  first  and 
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second  quarters,  etc. ;  thence  east,  etc. ;  thence  north,  etc. ;  to  the 
south  bank  of  the  Tuscarawas  river,  from  which  a  maple,  four 
inches  in  diameter,  bears  south,  etc. ;  thence,  with  the  eaursee  of  the 
south  bank  of  the  Tuscarawas  rivers  to  the  beginning.'*  As  counsel 
suggest,  in  argument,  it  commences  with  the  bank,  returns  to  the 
bank,  and  thence,  with  the  courses  of  the  bank,  to  the  "beginning. 
Kot  from,  to,  or  with  the  bank,  as  it  was  twenty-five  or  thirty 
years  ago,  but  as  it  was  when  the  Hamlin  tract  was  conveyed  to 
the  complainant;  to  the  bank,  with  it,  and  from  it,  as  the  lines  of 
the  survey  must  now  be  extended,  so  as  to  include  the  alluvion  to 
low- water  mark. 

The  counsel  for  the  defendant  contend  that /rom,  tOy  and  with  the 
bank  of  a  stream,  as  here  expressed,  does  not  extend  to  low-water 
mark,  but  leaves  a  narrow  strip  between  low-water  mark  and  the 
break  of  the  bank,  not  covered  by  the  deed,  to  which  the  alluvion 
attaches,  and  therefore  belongs  to  Moore,  or  the  original  owner. 
If  so,  it  is  not  probable  the  parties  had  any  such  intention.  The 
Tuscarawas,  around  the  north  end  of  the  Hamlin  lot,  is  a  curve, 
and  a  curved  line,  with  the  coarse  of  the  river,  would  be  incon- 
venient in  other  respects,  as  well  as  by  depriving  Hamlin  of  ac- 
cess to  the  river,  while  the  strip  not  conveyed,  as  it  then  was,  if 
the  counsel  for  the  defendant  is  right  in  his  conclusion,  could  have 
been  of  no  use  to  any  other  person.  We  need  not,  however,  elab- 
orate this  principle.  It  has  been  done  by  those  who  have  gone 
before  us,  and,  as  we  think,  the  rule,  as  there  laid  down,  ought  to 
be  adhered  to. 

*In  the  case  of  the. Lessee  of  McGulloch  t;.  Aten,  cited  by  [315 
counsel,  2  Ohio,  307,  the  court  say:  "When  a  deed  calls  for  a 
corner  standing  on  the  bank  of  a  creek,  thence  down  said  creek 
with  the  several  meanders  thereof,  the  boundary  is  the  water's 
edge  at  low-water  mark.  In  this  case  a  white  oak  called  for  by 
the  deeds  was  found  on  the  ground,  about  four  rods  from  the 
channel  of  the  creek,  and  about  one  rod  from  the  top  of  the 
bank." 

This  authority  settles  this  case  so  far  that  it  is  dear  the  alluvion 
attaches  to  and  forms  a  part  of  the  Hamlin  lot  j  but  the  west  line 
of  this  tract  of  Hamlin  divides  the  quarter  township,  and  cuts  off 
a  part  of  this  alluvion,  which,  it  is  admitted  by  counsel,  does  not 
belong  to  this  tract;  the  quantity  is  3.97  acres.  The  plaintiff's 
counsel  claim,  however,  that  the  line  of  the  Hamlin  lot  should  be 
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extended  to  the  center  of  the  river,  and,  compating  the  quantity 
of  land  between  low-water  mark  and  the  center  of  the  rivor,  there 
18  then  more  than  snfSciont  to  make  np  the  number  of  acres 
called  for  by  the  agreement.  In  the  case  of  Gavit  v.  Chambers,  3 
Ohio,  495,  it  is  said:  '<In  Ohio,  owners  of  land  sitaated  on  the 
banks  of  navigable  streams,  running  through  the  state,  are  also 
owners  of  the  beds  of  the  river  to  the  middle  of  the  stream,  as  at 
common  law,  subject  only  to  the  easement  of  navigation."  This 
is  undoubtedly  correct;  and  in  Benner's  Lessee  v.  Platter  eta!., 
6  Ohio,  504,  it  is  said  a  call  for  a  stream,  not  navigable,  is  a  call  for 
the  main  branch  of  such  stream,  and  the  boundary  is  the  middle 
of  the  stream.  But,  nevertheless,  it  is  certain,  in  the  computation 
of  the  number  of  acres  in  a  survey,  for  that  purpose,  the  stream, 
at  low-water  mark,  is  the  boundary.  This  result  requires  of  the 
respondent,  to  satisfy  the  terms  of  his  agreement,  to  convey  to 
the  complainant,  from  the  two  out-lots,  sufficient  to  make  up  the 
deficiency  in  the  alluvion^  and  a  decree  may  be  so  entered. 
Decree  for  complainant. 


*Sabdi8  Buroha&d  v.  Plint  Hubbabd,  GBOBas  P.  Whita- 
KEB,  AND  Benedict  Bbooks. 

A  tax  title  is  invalid  when  the  land  baa  been  listed,  forfeited,  and  aold,  *'  as 
one  hundred  and  twenty  acres  in  the  Whitaker  reserve,"  there  being  one 
thousand  two  hundred  and  eighty  acres  in  the  reserve. 

Where  a  person,  without  title,  conveys  by  deed  of  warranty,  and  afterward 
receives  title  as  trustee  from  the  rightful  owner,  for  the  purpose  of  trans- 
mitting it  to  a  bona  fide  purchaser,  the  doctrine  of  estoppel  does  not  de- 
feat the  trust  estate. 

This  was  a  bill  in  chancery  from  the  county  of  Sandusky. 

In  November,  1822,  a  patent  issued  to  Blizabeth  Whitaker  for 
1,280  acres  of  land,  being  the  <'  Whitaker  reserve,"  in  Sandusky 
county. 

On  June  3,   1823,  Elizabeth  Whitaker  conveyed  the  entire 
reserve  to  George  P.  Whitaker,  in  fee ;  and  on  October  10, 1823, 
Oeorgo  F.  conveyed  in  fee  190  acres,  in  which  was  included  th« 
land  here  in  controversy,  to  Isaac  Whitaker. 
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On  October  12,  1823,  Isaac  mortgaged  his  tract  of  190  acres  to 
Jamee  Whitaker,  to  secare  the  payment,  on  August  12,  1832,  of 
$400,  with  annual  interest. 

The  taxes  being  unpaid  in  December,  1831,  part  of  the  land  waa 
sold  at  a  tax  sale  to  R.  Dickinson,  who  received  a  tax  deed.  The 
auditor's  deed  recites  a  sale  of  120  acres,  and  purports  to  convey 
"  140  acres  of  land  in  the  Whitaker  reserve,'*  without  any  other  de- 
scription. Shortly  after  his  purchase,  Dickinson  as^reod  to  hold 
the  land  for  the  benefit  of  Isaac,  and  reconvoy  to  him  upon  reim- 
bursement  of  the  amount  paid  and  expenses.  But  Dickinson, 
having  some  transactions  by  which,  on  settlement,  ho  fell  in  debt 
to  George  F.  Whitaker,  transferred  to  George  F.  this  tax  title,  by 
deed  dated  January  15,  1834,  to  be  held  upon  the  same  terms  as  it 
bad  been  by  Dickinson. 

^In  June,  1834,  the  complainant,  Burcbard,  talked  of  pur-  [317 
chasing  the  tract  of  190  acres,  and  with  a  view  to  effect  a  sale  of 
the  property  to  satisfy  the  mortgage,  and  the  tax  incumbrance, 
and  to  secure  the  residue  to  the  benefit  of  Isaac,  James  executed 
and  deposited  with  his  agent,  Dickinson,  a  release  of  the  mort- 
gage, leaving  a  blank  for  the  name  of  the  grantee,  to  be  filled  up 
when  an  arrangement  should  be  effected. 

In  March,  1835,  Burchard  agreed  to  purchase  this  tract  of  190 
acres,  of  George  F.  Whitaker,  for  f800,  with  Dickinson's  assent^ 
but  upon  condition  that  the  sale  should  be  approved  by  James 
and  Isaac.  It  was  approved  of,  with  the  understanding  that  S200 
should  be  invested  in  wild  lands  for  Isaac's  benefit.  Dickinson, 
being  a  lawyer,  was  consulted  as.  to  the  best  mode  of  transferring 
the  title.  Ho  advised  that,  instead  of  conveying  directly  to  the 
complainant  Borchard,  Isaac  should  riake  a  deed  to  George  F., 
in  whom  it  was  supposed  the  tax  title  was  already  vested,  and 
that  George  F.  Whitaker  should  then  convey  to  Burchard,  who 
would  thus  derive  a  perfect  and  unincumbered  title. 

On  April  12, 1835,  a  deed  to  George  F.  was  made  by  Isaac,  and 
left  in  Dickinson's  hands,  by  whom  it  was  retained  until  July, 
1835,  when  it,  together  with  a  release  of  the  mortgage  by  James, 
was  delivered  to  the  complainant  Burchard,  and  they  were  by 
him,  on  the  14th  of  August,  handed  over  for  record.  On  the  3d  of 
November  following,  George  F.  Whitaker  executed  a  deed,  in  fee, 
for  the  land,  to  the  complainant. 

Bat,  in  the  meantime^  George  F.  Whitaker,  on  July  15,  1834| 
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had  sold  this  same  tract  of  land,  for  f700,  to  the  defendant,  Pliny 
Habbard,  to  whom,  on  June  24,  1835,  having  received  the  whole 
purchase  monej,  he  made  a  deed  in  fee  for  150  acres  off  the  west 
part  of  the  190  acres.  This  deed  was  recorded,  June  26,  1835. 
In  1838,  Hubbard  sold  and  conveyed  to  Brooks. 
818]  *Neithor  Hubbard  nor  Brooks  had  any  actual  notice  of 
the  transactions  of  George  F.  Whitaker  with  the  complainant,  but 
they  were  informed  and  believed  that  George  F.  had  a  perfect 
title.  The  complainant  had  no  notice  of  the  transaction  between 
George  F.  and  Hubbard. 

This  bill  is  filed  by  Burehard,  setting  forth  his  title,  and  pray- 
ing to  be  quieted  therein.  The  defendants,  Hubbard  and  Brooks, 
answer,  denying  all  notice  of  Burchard's  interest,  and  claim  that 
they  are  bona  fide  purchasers,  and  have  an  equity  prior  to  the 
complainant*s,  for  which  they  claim  protection. 

C.  L.  BoALT,  for  complainant: 

Under  the  pleadings  in  this  case,  the  defendant  can  not  rely  on 
being  a  bona  fide  purchaser,  without  notice  for  a  full  consideration. 
If  the  defendant  would  rely  on  this  character  to  protect  a  dis- 
closure, he  should  mako  his  defense  by  plea.  Story's  Eq.  PU  463, 
465  ;  and  if  he  answers,  at  all,  he  must  answer  fully  every  allega- 
tion that  bears  upon  the  question  of  notice;  and  a  general  answer 
is  not  sufficient.     Id  654. 

The  tax  title,  which  is  the  only  one  that  connects  George  F. 
with  the  legal  estate,  prior  to  the  conveyance  by  George  F.  to 
Hubbard,  is  defective,  and  can  not  be  relied  on  for  any  purpose. 

There  are  several  adjudged  cases,  in  our  reports,  in  point.  5 
Ohio,  458;  2  Ohio,  287  ;  6  Ohio,  391 ;  10  Ohio,  556. 

The  subsequent  passing  of  the  title  through  George  F.  Whit- 
aker, will  not  inure  to  invest  Hubbard  with  any  better  title  than 
George  F.  then  had.     * 

The  law  of  estoppel  could  only  apply  between  George  F.  and 
Hubbard,  in  a  court  of  law.  It  could  not  be  extended  to  the  com- 
plainant. No  one  is  bound  by  an  estoppel  who  can  not  take  ad- 
vantage of  it.  It  is  mutual  in  its  application.  Here  Hubbard 
and  Burehard  derived  their  titles  from  different  sources.  The 
assertion  of  title  by  George  F.  Whitaker  was  adverse  to  the  inter- 
319]  ests  of  James  and  Isaac.  They  could  not  ^istand  together. 
Neither  is  the  complainant's  conscience  bound  in  equity.  If  the 
act  of  George  F.,  in  attempting  to  convey  without  title,  could 
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hare  any  effect  on  him,  it  was  equally  a  fraud  on  him  as  on  Hub- 
bard ;  and  how  can  an  equity  arise  against  him  out  of  such  a  state 
of  facts? 

'  In  the  coarse  of  transmitting  this  title  to  effect  another  object^ 
it  was  passed  through  George  F.,  but  Hubbard  was  not  affected 
by  it,  or  misled  as  to  G^eorge  F.'s  rights.  The  mischief  which  af- 
fected him  was  already  done.  Had  he  been  injured  by  that  act, 
he  might  have  some  reason  to  complain ;  but  such  was  not  the 
case. 

Here  Greorge  P.  was  made  use  of  as  a  mere  conductor,  to  transmit 
the  title  to  another;  and  as  dower  will  not  attach  in  favor  of  the 
wife,  where  the  estate  is  passed  through  the  husband,  and  a 
mortgage  taken  back  to  secure  the  purchase  money,  on  the  com- 
pleting a  purchase,  so,  here,  it  will  not  inure  to  vest  any  better 
estate  in  the  grantee  than  G-eorge  F.  had. 

The  complainant  had  the  better  equity  in  the  estate,  and  Hub- 
bard was  chargeable  with  notice. 

If  Hubbard  had  no  legal  estate  by  virtue  of  the  tax  title,  he  can 
not  rely  on  the  plea  of  b(ma  fide  purchaser.  If  he  had,  he  was 
chargeable  with  notice  by  the  record,  and  by  the  adverse  possession, 
OT  both.  If  chargeable  with  notice  by  the  record,  he  must  be 
taken  to  be  advised  of  all  they  contain ;  but  the  records  do  not. 
disclose  the  fact  that  George  F.  held  the  tax  title  as  a  lien  for  his 
advances  only,  and  if  that  title  is  valid  to  convey  a  legal  estate, 
he  would  still  be  without  notice  of  the  latent  equity.  This  is  not 
the  case,  however,  in  respect  to  his  negligence  to  prosecute  in- 
quiries of  the  person  in  possession.  As  an  inquiry,  in  that 
quarter,  would  have  led  to  a  knowledge  of  all  the  rights  of  Isaac 
and  complainant,  the  notice  will  operate  commensurate  with  the 
right,  both  as  to  the  trust  attaching  to  the  tax  title,  and  also  aa 
to  the  outstanding  recorded  title.  We  rely,  also  with  confidence, 
on  our  objections  to  the  tax  title;  and,  in  either  case,  if  notice  was 
'conveyed,  Hubbard  will,  himself,  stand  in  no  better  position,  in 
respect  to  the  rights  of  the  complainant  than  if  the  estate  had 
passed  through  HcHubbard,  instead  of  Greorge  F.  Such  [320 
being  the  case,  as  the  trust  had  attached  in  favor  of  the  complain- 
ant, from  whom  the  consideration  moved,  before  the  deed  was 
executed  to  George  F.,  Hubbard  would  be  held,  in  equity,  subject 
to  the  same  remedies  with  George  F.  In  order  for  Hubbard, 
being  himself  chargeable  with  notice,  to  set  up  title  by  virtue  of 
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the  deed  from  George  F.,  he  is  compelled  to  take  the  positioii,  thai 
George  himself  was  a  bona  fide  purchaser  for  a  fall  consideration. 
The  DOtice  that  affected  Habbard,  at  the  time  of  his  purchase  aod 
advance  of  consideration,  takes  away  all  the  merit  which  he 
might  otherwise  claim,  in  respect  to  his  own  conduct.  It  is  sack 
as  places  him  along  side  of  Greorge  F.  himself;  as  a  participator  in 
his  attempt  to  commit  a  fraud  on  the  complainant,  or,  rather,  he  is 
flceking  to  avail  himself  of  an  advantage  as  the  conseqaence  of 
that  fraud,  fint  the  complainant's  superior  equity  must  prevail. 
I  can  not  understand  how  the  doctrine  of  estoppel,  as  admitted  in 
a  court  of  law,  can  have  any  effect  in  a  court  of  chancery,  under 
circumstances  like  these.  What  equity  is  there,  in  Hubbard,  to 
claim  an  estate  that  he  purchased  (and  paid  for)  of  a  person  who 
had  no  title,  being  chargeable  with  notice  that  the  title  to  that 
•estate  was  outstanding  in  a  third  person,  of  whom  the  complain- 
ant purchased  it,  and  to  whom  he  paid  the  consideration?  The 
mere  fact  that  it  became  convenient,  afterward,  in  transmitting 
the  title  to  the  complainant,  to  pass  it  through  the  person  of  whom 
Hubbard  purchased,  can  not  affect  the  merits  of  the  question,  one 
way  or  the  other. 

This  view  of  the  case  is  strongly  fortified,  and  we  are  willing  to 
(rust  the  decision  of  the  case  upon  it. 

We  have  the  right  of  being  substituted  in  the  place  of  the 
holder  of  the  mortgage,  which  was  then  a  lien  on  the  land,  and 
which  we  have  paid  off. 

Here,  the  mortgage  being  a  subsisting  lien  when  Hubbard  pur- 
<$hased,  he  is  no'worso  off  than  he  was  at  the  date  of  his  purchase, 
if  we,  who  have  paid  it  off,  are  allowed  to  assert  it. 

It  would  be  unjust  to  allow  Hubbard  to  have  the  benefit  of  that 
payment,  for  he  was  chargeable  with  notice  that  it  was  a  valid 
incumbrance  on  the  land  when  he  bought. 

^1]  *This  equity  is  but  the  claim  of  a  familiar  principle  in 
favor  of  the  complainant. 

Peter  Hitchcock,  on  the  same  side : 

In  the  consideration  of  the  case  I  shall  treat  it  as  if  the  contro- 
versy was  between  Burchard,  the  complainant,  and  Hubbard,  one 
of  the  defendants ;  for  although  the  defendant.  Brooks,  has  pur- 
chased of  Hubbard  and  paid  the  consideration  money  for  the  land, 
he  can  not  claim  under  his  purchase  any  better  right  than  was 
vested  in  his  vendor.  And  it  may  be  further  remarked,  that  at  the 
274 


Digitized  by  VjOOQ IC 


DECE&IBER  TBBM,  1842.  322 

Burchard  v.  Habbard  et  al. 

time  of  bis  purchase  all  the  title  papers  now  given  in  evidence 
were  of  record,  so  that  he  had  full  notice  of  the  state  of  the  title. 

Neither  Hubbard  nor  Brooks  have  interposed  the  plea  of  bona 
Jide  purchaser,  without  notice ;  and  if  they  had,  such  plea  could 
not,  under  the  circumstances  of  the  case,  have  availed  them. 
Neither  do  they  rely  upon  such  defense  in  their  answer. 

I  take  this  to  bo  an  incontrovertible  principle,  that  the  purchaser 
of  real  or  personal  property  acquires  no  greater  interest  in  the 
property  purchased  than  was  vested  in  his  vendor.  If  the  vendor 
has  no  interest,  the  purchaser  acquires  none.  In  the  case  under 
consideration,  we  admit  that  Hubbard  contracted  with  G-eorge  F* 
Whitaker  for  the  land  in  controversy,  that  he  paid  him  for  it,  and 
received  from  him  a  deed  ot  conveyance  ]  but  we  insist  that,  by 
this  purchase,  he  acquired  no  interest,  either  legal  or  equitable,  la 
the  land  itself,  because  his  vendor  had  no  interest,  or  if  he  did 
acquire  any  interest,  it  was  only  the  interest  previously  vested  in 
<jreorge.  By  this  purchase  the  interest  of  third  persons  could  not 
be  affected.  Burchard  has  also  paid  for  the  land ;  and  by  this  pay- 
ment he  acquired  an  equitable  interest  in  the  land,  because  he  con- 
tracted with,  and  paid  to,  the  rightful  owner.  Both  parties  have 
paid  for  the  land,  but  there  is  this  difference  between  them:  Bur- 
chard paid  to  the  rightful  owner,  Hubbard  to  a  stranger. 

*This  principle  that  the  purchaser  acquires  no  greater  in-  [322 
terest  by  his  purchase  than  was  vested  in  his  vendee,  is  one  which 
it  is  necessary  to  bear  in  mind  in  the  farther  consideration  of  this 
case.  In  such  further  consideration  I  shall  avoid,  as  much  as 
possible,  the  repetition  of  the  arguments  urged  by  my  associate 
counsel. 

It  will  be  seen  that  Dickson,  in  January,  1834,  conveyed  to 
George  his  taz  title;  in  June,  1834,  Greorge  contracted  to  sell  150 
acres  of  the  land  to  Hubbard;  in  March  or  April,  1835,  Burchard 
purchased,  and  paid  to  and  for  the  use  of  Isaac  the  purchase  money, 
the  entire  190  acres;  in  July,  of  the  same  year,  George  conveyed 
the  land  in  controversy  to  Hubbard ;  in  August,  Isaac  conveyed 
to  George,  and  in  November,  George  conveyed  to  Burchard. 

Now  the  inquiry  arises  as  to  the  interest  which  Hubbard  ac- 
quired by  his  contract  of  June,  1834.  He  acquired  an  equitable 
claim  to  whatever  interest  George  then  had  in  the  land.  He  cer- 
tainly acquired  no  other  equity ;  no  equitable  claim  to  any  interest 
«vhich  Isaac  might  have.    The  interests  of  George,  so  far  as  he 
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bad  any  interest,  and  the  interest  of  Isaac,  were  adverse  one  to  the 
other.  The  only  claim  of  George  to  the  land  was  in  virtue  of  a 
sale  for  taxes,  while  Isaac  had  an  interest  in  fee  simple,  unless  that 
interest  was  defeated  by  the  tax  sale.  If  this  sale  was  valid,  then 
Hubbard  acquired  an  equity  in  the  land,  because  George  had  title. 
But  if  this  sale  was  void,  then  George  had  no  title,  and  Hubbard 
acquired  no  equity  in  it,  although  he  may  have  acquired  a  right 
of  action  against  George  upon  the  contract. 

Payment  having  been  made  upon  this  contract,  George,  on  June- 
24,  1835,  conveyed  by  deed,  with  covenant  of  warranty,  the  160 
acres  of  land  included  in  the  contract  to  Hubbard;  and  this  deed 
was  recorded  two  days  aiter  its  date.  By  this  conveyance  Hub- 
bard acquired  all  the  legal  title  of  George  to  the  land,  as  he  had, 
by  his  contract,  acquired  all  his  equitable  title.  As  we  have  before 
seen,  this  legal  title  was  nothing  but  the  tax  title.  If  that  was 
valid,  then  Hubbard  by  this  conveyance  became  vested  with  a  title 
823]  in  fee  simple  to  *the  land ;  but  if  it  was  invalid,  he  acquired 
no  more  interest  by  the  deed  than  he  did  by  the  contract,  that  is, 
just  no  interest  at  all. 

Before  this  conveyance,  however,  to  wit,  in  March  or  April 
preceding,  Burchard  had  become  interested  in  the  land  by  pur-^ 
chase,  and  payment  of  the  purchase  money  to  the  rightful  owner; 
that  is,  unless  Isaac  had  been  divested  of  his  ownership  by  the  tax 
sale.  But,  it  may  be  said,  that  Hubbard  knew  nothing  of  this  in* 
terest  of  Burchard.  By  an  examination  of  the  record  of  deeds  of 
the  county,  he  must  have  known  the  state  of  the  title,  and  that 
George  had  no  other  title  than  that  acquired  by  the  tax  sale.  The^ 
deeds  previously  executed  were  all  of  record,  and  he  was  bound 
to  take  notice  of  them.  Besides,  Burchard  was  in  possession,  by 
his  tenant,  Isaac  Whitaker.  True,  Hubbard,  in  his  answer,  says 
that  George  represented  the  person  in  possession  to  be  his  tenant 
But  he  was  not  the  person  of  whom  to  inquire ;  he  should  hav& 
inquired  of  the  tenant  himself. 

Subsequently,  in  order  to  carry  into  effect  the  contract  of  Bur- 
chard, and  to  vest  the  legal  title  in  him,  the  deed  of  April  12, 1835, 
was  delivered  to  him,  although  made,  upon  its  face,  to  George^ 
8  nd  on  the  3d  of  November  following,  George  conveyed  to  Bur- 
chard. Should  any  suspicion  of  unfairness  arise  from  the  circum- 
stance, that  this  deed  bears  date  on  April  12, 1835,  and  was  not  de- 
livered until  the  August  following;  or,  should  it  be  suspected  that 
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it  was  actaally  delivered  at  an  earlier  period  than  we  say  it  was, 
these  suspicions  mast  be  removed  when  the  eoart  see,  as  they  will 
see  npon  inspection,  that  it  was  not  acknowledged  antil  the  10th 
•of  August.  Before  this  acknowledgment  it  could  not,  under  our 
statute,  operate  as  a  conveyance.  Besides  this,  Dickinson,  in  his 
testimony,  explains  the  reason  why  the  deed  was  not  sooner  deliv- 
ered. He  says  that  the  whole  business  would  have  been  com- 
pleted on  the  12th  of  April,  but  on  account  of  the  absence  of  some 
person  whose  presence  was  necessary;  and  that  he,  having  the 
charge  of  the  business  for  *James  and  Isaac,  did  not  find  [324 
time  to  attend  to  its  final  XK)mpletion  until  the  August  following. 

How,  then,  stands  the  case  in  this  aspect  of  it?  Burchard  has 
4i  legal  title  derived  from  Isaac,  the  rightful  owner,  through  George. 
Hubbard,  if  he  has  any  title,  has  a  legal  title  derived  from  the  sale 
for  taxes.  And  here  it  must  be  noticed,  that  the  titles  of  Isaac  and 
Dickinson  did,  at  no  one  time,  center  in  Greorge.  They  were  al- 
ways adverse.  Before  the  title  of  Isaac  was  vested  in  George,  he 
had  parted  with  the  title  derived  from  Dickinson.  In  this  state 
•of  the  case,  it  is  manifest  that  Burchard  has  a  perfect  legal  title, 
unless  that  title  is  defeated  by  the  tax  sale.  And  this  leads  to  the 
inquiry  as  to  the  validity  of  that  sale. 

Were  we  to  look  only  at  the  deed  from  the  auditor,  it  would 
«eem  to  me  that  nothing  could  pass  by  that  deed,  on  account  of  the 
uncertainty  of  the  description.  The  court  will  see  that  the  deed 
arecites,  that  Dickinson  had  purchased  120  acres  of  land  in  the 
'  Whitaker  Reserve,"  in  township  5,  range  15.  This  is  all  the  de- 
scription we  have  of  the  land.  Now,  the  Whitaker  reserve  con- 
tains 1,280  acres  of  land.  Which  of  these  1,280  acres  was  for- 
feited— which  part  was  sold — which  part  was  conveyed?  This 
^eed,if  available  at  all,  would  aathorize  the  purchaser  to  claim  as 
well  in  one  part  as  another.  There  is  that  uncertainty  about  it, 
that  the  deed  itself  must  be  held  to  be  void,  unless  some  new  rule 
is  established. 

Further,  this  deed  is  inoperative,  because  it  purports  to  convey 
more  land  than  was  sold.  The  quantity  sold  was,  according  to  the 
recital,  120  acres;  the  quantity  conveyed  is  140  acres.  If  this 
<ieed  shall  be  held  to  convey  anything,  it  is  impossible  for  me  to  see 
by  what  rule  of  construction  it  shall  be  held  to  convey  that  part,  or 
any  portion  of  that  part  of  the  reserve,  which  had  been  conveyed 
to  Isaac.    There  is  nothing  in  it  to  point  to  that  part.    The  land 
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forfeited  was  not  listed  in  his  name,  but  in  the  name  of  his  mother* 
The  quantity  listed  is  fifty  acres  less  than  what  belonged  to  him;, 
and  there  is  nothing  in  the  description  de8i;^oating  his  land. 
325]  *But  if  the  court  can  get  over  this  difficutiy,  there  is  still  an- 
other, growing  out  of  the  deed  from  Dickinson  to  George.  In  thi& 
deed,  the  land  conveyed  is  described  as  being  the  land  of  Isaac,  bat 
is  described  as  being  sold  to  Dickinson  on  December  14,1831; 
whereas,  the  land  conveyed  by  the  auditor's  deed,  which  we  have 
in  evidence,  was  sold  on  the  12th  day  of  December,  and  the  deed 
executed  on  the  15th.  There  is,  then,  no  evidence,  except  from 
the  deed  of  Dickinson  himself,  that  the  land  by  him  conveyed  to 
Greorge  was  ever  sold  for  taxes. 

Again,  it  will  be  found  upon  reference  to  the  papers  from  the 
auditor's  office,  now  on  file,  that  there  is  the  same  uncertainty  in 
the  description  of  the  land  in  the  duplicate  and  list  of  sales,  that 
there  is  in  the  auditor'^  deed.  The  only  description  is  150  or  140 
acres  in  the  Whitaker  reserve.  There  is  nothing,  however,  to 
show  that  this  particular  tract  of  land  was  over  in  default  for  the 
non-payment  of  taxes ;  140  acres  was  forfeited  and  sold  in  some^ 
part  of  the  reserve,  but  in  what  part  is  not  shown.  Under  the- 
authority  of  the  cases  heretofore  decided  by  this  court,  and  re- 
ferred to  by  my  associate  counsel,  this  sale  must  be  held  to  be  de- 
fective, if  not  absolutely  void. 

Such  being  the  case,  it  follows  that,  inasmuch  as  the  complain* 
ant  has  the  legal  title,  and  is  in  possession,  he  is  entitled  to  a  decree 
to  quiet  him  in  that  possession. 

I  am  here,  however,  met  by  the  objection  that,  inasmuch  as 
George  conveyed  to  Burchard,  with  covenant  of  warranty,  and, 
inasmuch  as  we  claim  under  or  through  George,  we  are  estopped 
from  denying  that  he  had  title.  It  is  a  familiar  principle,  and  one 
which  I  am  not  disposed  to  controvert,  that  where  one  man,  hav- 
ing no  title,  makes  a  deed  of  conveyance  to  another  with  cove- 
nant 'of  warranty,  and  subsequently  acquires  title,  this  after  ac- 
quired title  inures  to  the  benefit  of  the  purchaser,  and  the  vendor, 
and  those  claiming  under  him,  are  estopped  from  saying  he  had 
no  title.  In  such  case,  the  right  or  title  of  the  vendee  commences, 
not  from  the  date  of  his  deed  from  the  vendor,  for  by  that  he  took 
826]  nothing,  but  from  *the  date  of  the  acquisition  of  title  by 
the  vendor.  This  estoppel  works  an  interest  in  the  land,  and  the 
Tendoe  may,  without  impropriety,  be  said  to  have  a  title  by  estop- 
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peL  The  object  of  this  rule,  ib  to  do  justice,  and  prevent  multi- 
plicity of  suits.  But  It  must  be  observed,  that  the  principle  or 
rule  applies  only  in  cases  where  the  grantor  has  no  title  or  inter- 
est in  the  thing  granted,  so  that  there  is  nothing  upon  which  the 
deed  can  operate.  If,  however,  there  is  any  interest  in  the  grantor, 
although  defective,  or  although  less  than  is  granted,  the  deed  will 
operate  to  convey  this  interest,  and  can  not  operate  as  an  estoppel. 
Thus,  if  tenant  for  life  convey  in  fee  simple,  with  covenant  of 
warranty,  the  estate  for  life  passes.  But  if  the  grantor  subse- 
quently acquire  the  reversionary  interest,  this  will  not  inure  to 
the  benefit  of  his  vendee. 

In  speaking  upon  this  subject,  Chancellor  Kent  says,  4  Eent*s 
Com.  98:  "If  any  interest,  however  small,  passes  by  a  deed,  it 
creates  no  estoppel.  The  deed  which  creates  an  estoppel  to  the 
party  undertaking  to  convey  or  demise  real  estate,  when  he  has 
nothing  in  the  estate  at  the  time  of  conveyance,  passes  an  interest 
or  title  to  the  grantee  or  his  assignee,  by  way  of  estoppel,  from 
the  moment  the  estate  comes  to  the  grantor."  So  it  is  said.  Id  Co. 
liit.  45,  a,  "wheresoever  any  interest  passeth  from  the  party, 
there  can  be  no  estoppel  against  him;  and  so  it  was  adjudged." 
Again  Co.  Lit.  47,  i,  it  is  said:  "A.,  lessee  for  the  life  of  B., 
makes  a  lease  for  years  by  deed  indented,  and  after,  purchases  the 
reversion  in  fee.  B.  dieth.  A.  shall  avoid  his  own  lease;  for  he 
may  confess  and  avoid  the  lease  which  took  eflFect,  in  point  of  in- 
terest, and  determined  by  the  death  of  B.  But  if  A.  had  nothing 
in  the  land,  and  made  a  lease  for  years,  by  deed  inde'n ted,  audi 
after  purchase  the  land,  the  lessor  is  as  well  concluded,  as  the 
lessee,  to  say  that  the  lessor  had  nothing  in  the  land."  This  doc* 
trine  is  fully  sustained  in  3  Bac.  Abr.,  tit.  Leases,  O. 

Let  us  apply  this  principle  to  the  case  under  consideration.  If, 
at  the  time  George  F.  conveyed  ta  Hubbard,  he  had  no  interest, 
but  afterward  acquired  a  title,  this  would  inure  to  the  *bene-  [337 
fit  of  Hubbard  ;  and  George,  and  those  claiming  under  him,  would 
be  estopped  to  say  he  had  nothing  in  the  land,  at  the  time  of  con- 
veyance. As  the  deed  would  operate  in  no  other  way,  it  must 
operate  by  way  of  estoppel.  But  if  George  had  any  interest  in 
the  land,  no  matter  how  small,  that  interest  would  pass  by  the 
deed,  and  there  could  be  no  estoppel.  He  had  an  interest,  such  as 
it  was,  by  the  tax  title,  and  this  passed,  although  defective  in  form 
and  substance ;  still,  there  was  an  interest. 
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If  I  am  right  in  this  position,  there  is  an  end  to  the  case.  But 
if  the  court  shoo  id  be  of  opinion  that  this  tax  title  was  Toid,  and 
that  the  deed  from  Dickinson,  of  January,  1834,  conveyed  no  in- 
terest to  George,  still  I  insist  that  the  equity  of  the  case  is  with 
the  complainant,  and  he  is  entitled  to  a  decree. 

If  the  conveyance  of  Dickinson  vested  in  George  no  interest  in 
the  land,  then,  in  July,  1834,  when  he  contracted  to  sell  to  Hub- 
bard, he  had  no  interest,  and  Hubbard  acquired  none.  Neither 
did  the  conveyance  of  George  to  Hubbard,  of  June  24, 1835/ vest 
any  interest  in  Hubbard.  Until  and  after  this  time  the  title,  in 
fee  simple,  was  in  Isaac,  subject  to  the  mortgage  to  James.  Hub- 
bard, by  his  contract,  acquired  no  equity  in  the  land;  by  his  deed 
he  acquired  no  legal  interest  in  it.  It  must  be  so  unless  the  court 
should  hold  that  a  stranger,  by  contracting  to  sell  my  land,  con- 
fers upon  his  vendee  an  equity  in  that  land,  or,  by  conveying  it, 
vests  in  the  vendee  a  legal  title. 

Previous  to  the  date  of  the  deed  of  George  io  Hubbard, 
Burchard  had  acquired  a  perfect  equity  in  the  land,  by  purchas- 
ing the  same,  and  paying  to  and  for  the  use  of  the  rightful  owner 
the  purchase  money.  At  any  moment  he  could,  by  a  proceeding 
in  chancery,  have  compelled  a  conveyance  from  Isaac.  In  faot, 
Isaac  was  his  trustee,  holding  for  him  the  naked,  legal  title. 
This,  then,  was  the  situation  of  the  respective  parties.  The  legal 
title  was  in  Isaac,  the  equity  in  Burchard,  and  neither  George  nor 
Hubbard  had  any  claim,  either  in  law  or  equity,  unless  derived 
from  the  sale  for  taxes. 

328]  *Thus  the  matter  remained  until  August  10,  1835,  when 
the  deed  of  the  12tb  of  April,  of  the  same  year,  was  perfected  by 
acknowledgment  and  delivery. 

I  admit,  in  the  view  now  taken  of  the  case,  if  this  deed  had 
been  delivered  to  George  with  a  view  of  vesting  in  him  the  own- 
ership of  the  land,  or  if  the  design  had  been  to  vest  the  title  in  fee 
simple  absolutely  and  unconditionally  in  him,  or  if,  by  the  deliv* 
ery  of  this  deed,  he  had  become  the  owner  of  the  property,  both 
in  law  and  equity,  then  the  title  by  him  acquired  would  have 
inured  to  the  benefit  of  Hubbard;  and  George,  and  those  claiming 
under  him,  would  be  estopped  to  say  he  had  no  title  on  the  24th. 
of  June,  when  he  conveyed  to  Hubbard.  Hubbard's  title,  how- 
ever, would  not  have  commenced  with  the  date  of  his  deed,  bat  at 
the  time  George  acquired  title.  The  title  would,  in  faot^  haF« 
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been  cast  apon  Hubbard  by  the  operation  of  law.  Bat  it  would 
be  absurd  to  suppose  that  auy  greater  interest  could  vest  in  Hub- 
'bard,  by  this  estoppel,  than  was  vested  in  Greorge  by  the  deed  of 
Isaac. 

What,  then,  was  this  interest?  We  have  already  seen  that 
Isaac  had  nothing  in  the  land  but  the  naked  legal  title,  which  he 
held  in  trust  for  Burchard,  in  whom  was  the  equity.  This  naked 
legal  interest,  then,  was  all  he  could  convey,  and  all  Qeorge  could 
take  by  the  conveyance,  h^  knowing,  as  the  case  shows  he  did 
know,  all  the  facts.  And  by  this  conveyance  he  became,  as  his 
grantor  had  been  before,  the  trustee  of  Burchard,  holding  th^ 
legal  title  for  him.  The  fact  that  the  deed  was  absolute  upon  its 
face  could  make  no  diffSerence  as  to  him.  The  testimony  of  Dick* 
inson  shows  conclusively  that  the  conveyance  was  made  to  George^ 
not  to  vest  the  property  in  him,  but  for  the  purpose  of  trans- 
mitting the  title  through  him  to  Burchard.  George  had  paid 
nothing  for  the  land,  and  had  no  claim  to  it,  derived  from  Isaac. 
Upon  this  subject  there  can  be  no  doubt,  if  Dickinson  tells  the 
truth.  It  was  the  intention  that  George  should  take  the  naked 
legal  title  alone,  in  trust  for  Burchard,  who  had  the  equity.  Such 
was  the  understanding  of  all  concerned.  This  statement  of  Dick- 
inson is  corroborated  by  the  fact  that  this  deed  never  was,  in 
truth,  delivered  *to  George,  but  was  delivered  to  Burchard,  [329 
the  equitable  owner  of  the  land.  Under  this  state  of  facts,  had 
the  title  remained  in  George,  after  the  delivery  of  this  deed,  and 
bad  he  refused  to  convey  to  Burchard,  a  court  of  equity  would 
have  compelled  him,  on  the  ground  that  he  was  a  mere  trustee. 
George,  then,  did  not  acquire  such  a  title  as  would  inure  to  the 
benefit  of  Hubbard,  and  Burchard  can  not  be  estopped  from  show- 
ing the  real  nature  of  the  whole  transaction.  If  this  title  could 
inure  at  all  to  Hubbard,  it  would  only  inure  to  him  as  it  existed 
in  George,  and  he  must  hold,  as  George  did,  the  mere  naked  l^gal 
title»in  trust  lor  Burc  hard. 

I  admit  that  if,  while  the  title  was  thus  vested  in  George,  Hub- 
bard had  taken  a  conveyance  from  him,  without  notice,  either  ac- 
tual or  constructive,  of  Burchard's  equity,  he  would  have  held  the 
land.  In  such  state  of  things,  however^  the  question  would  arise, 
whether  the  actual  possession  of  Burchard,  by  his  tenant,  was  not 
eufficient  notice.  But  such  is  not  the  state  of  the  case.  The  con- 
▼eyanoe  of  Gtoorge,  to  Hubbard,  was  before  George  acquired  evea 
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ibis  naked  legal  title,  and  before  be  had  any  interest ;  therefore 
the  doctrine  of  notice  has  no  application.  Situated  as  this  case  is,. 
to  hold  that  a  title  inured  to  Hubbard  in  oonseqnence  of  the  con- 
veyance of  Isaac  to  George,  and  that  Barchard  was  estopped, 
wonld  be  to  apply  a  principle,  which  was  intended  for  the  farther- 
ancd  of  justice,  to  defeat  justice. 

The  mode  of  transmitting  title  in  this  case  was,  it  may  be  ad- 
mitted,  somewhat  singular,  but  it  was  the  mode  advised  by  Dick- 
inson, a  lawyer  by  profession,  acting  as  the  agent  of  Isaac,  and 
the  mutual  friend  of  the  parties.  It  was  probably  adopted  in 
consequence  of  the  circumstance  that  the  tax  title  had  before  been 
conveyed  by  Dickinson  to  George,  with  an  understanding  that  he 
should  be  indemnified  when  the  property  should  be  sold,  and  it 
does  not  seem  to  have  been  known  to  any  of  the  parties  that 
George  had  conveyed  to  Hubbard,  except  to  George  himself. 

Should  it  be  objected  that,  inasmuch  as  this  deed  was  abso- 
lute upon  its  face,  we  have  no  right,  under  the  statute  of  frauds,. 
330]  *to  introduce  parol  evidence  to  prove  the  trust,  I  reply  that 
it  18  a  clear  case  of  resulting  trust,  which  may  always  be  explained 
by  parol,  the  statute  notwithstanding.  Burchard  actually  paid 
the  money  for  the  land,  and  paid  it  to  and  for  the  use  of  the  right* 
ful  owner,  and  in  consequence  of  this  payment  the  conveyance 
was  made,  not  to  Barchard,  but  to  George;  and  in  consequence 
of  the  previous  payment  of  the  money  a  trust  resulted.  It  does 
not  differ  from  the  common  case  of  the  payment  of  money  for  land, 
by  one  individual  who  takes  the  deed  in  the  name  of  another,  in 
which  case  there  is  always  a  resulting  trust. 

Under  all  these  circumstances  it  seems  to  me  to  be  clear  that 
the  complainant  has  a  perfect  equity  in  this  land,  while  the  de« 
tendant  has  no  equity  at  all.  It  he  has  any  interest  at  all,  it  is  the 
mere  naked  le^^al  title  which  he  holds  as  the  trustee  of  Burchard. 
He  has  no  equity  in  the  land,  because,  although  he  has  paid  a  price 
for  it,  that  price  was  paid  to  a  stranger,  not  to  the  rightful  owner. 
And  if  the  court  should  hold  that  the  title  was  in  the  defendants, 
or  either  of  them,  Isaac  Whitaker  is  entirely  cheated  out  of  his 
land.  For,  upon  such  holding,  it  follows  that  the  consideration 
for  which. Burchard  paid  his  money,  will  have  failed,  and  the 
money  paid  may  be  recovered  back. 

It  may  be  thought  that  it  will  be  equally  hard  for  Hubbard 
should  it  be  held  that  he  had  no  title.    It  is  true  he  also  has  paid 
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bis  money,  but  he  paid  it  with  his  eyes  open.  The  state  of  the 
title  appeared  upon  the  records,  and  these  records  showed  that  hi» 
vendor  had  no  other  than  the  tax  title.  This  he  acquired,  and 
nothing  more.  No  other  title,  not  even  the  naked  legal  title,  would 
ever  have  been  conveyed  to  Isaac,  but  for  the  payment  made  by 
Barchard.  Hubbard,  if  he  loses  anything,  loses  it,  not  for  any 
default,  deception,  or  misconduct  of  the  complainant,  but  on  ac- 
count of  his  own  negligence.  Besides,  it  must  be  remembered  that 
he  has  received  back  $300  of  the  purchase  money,  so  that,  at  th& 
worst,  he  is  but  $400  out  of  pocket,  which  he  may  recover  in  an 
action  upon  the  covenants  of  his  deed,  ^against  George,  the  [331 
man  in  whom  he  trusted  and  confided.  He  can  be  placed  in  no 
worse  situation  than  he  would  have  been  had  Burchard  not  pur- 
chased the  land,  for,  in  that  event,  he  must  have  rested  entirely 
upon  his  tax  title. 

The  defendant,  Brooks,  purchased  in  1838,  long  alter  all  the 
deeds  of  conveyance,  prior  in  time  to  his,  had  been  "placed  on 
record.  Of  course  he  must  be  held  to  have  had  notice  of  the 
exact  state  of  the  title,  and  can  be  in  no  better  situation  than 
Hubbard. 

Upon  the  whole  case,  it  seems  to  me  that  the  plaintiff  is  en- 
titled to  a  decree,  both  upon  the  ground  that  he  has  the  legal 
title,  and  is  in  possession,  and  upon  the  ground  that  he  alone,  of 
all  the  parties,  has  any  equity  in  the  land. 

The  reporter  was  furnished  with  no  argument  for  the  de- 
fendants. 

BiBCHASD,  J.  The  first  question  in  this  case  grows  out  of  a  tax 
sale,  and  the  decision  of  it  will  settle  the  merits  of  this  contro- 
versy. 

A  tax  deed  was  the  only  title  held  by  George  F.  Whitaker 
when  he  conveyed  to  Hubbard,  and  the  only  interest  in  the  land, 
which  Hubbard  acquired  from  him,  was  the  tax  title.  Unless  it 
was  valid,  no  legal  estate  was  conveyed  to  Hubbard,  and  the  re- 
spondents have  no  rights  except  such  as  flow  from  the  covenants 
contained  in  George  F.  Whi taker's  deed.  Whether  these  covenants 
operate  to  their  benefit,  so  as  to  secure  a  title  by  reason  of  the 
deed  subsequently  made  to  George  F.  Whitaker,  will  be  considered 
hereafter.  The  tax  deed  recites  a  sale  of  ^^  120  acres  in  the  Whit- 
aker reserve,  in  township  five,  range  fifteen.*'    The  whole  reserve 
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contained  1,280  acres.  The  deed  does  not  inform  as  what  part  of 
the  tract  of  1,280  acres  was  delinquent,  forfeited,  or  sold.  And, 
if  :t  was  available,  it  would  entitle  the  grantee  to  claim  as  well 
one  portion  of  the  tract  as  any  other.  It  also  recites  a  sale 
332]    ^f  120  acres,  and  purports  to  convey  140  acres. 

The  lands  were  listed  in  the  name  of  Elizabeth  Whitaker.  The 
portion  of  the  tract  in  question  had  been  previously  conveyed  to 
Isaac  Whitaker.  How  do  we  know  that  it  was  Isaac's  portion  of 
the  tract,  and  not  the  part  belonging  to  Elisabeth,  which  was 
eolU?  Certainly  not  from  anything  connected  with  the  tax  sale. 
The  defects  run  through  the  proceedings  in  the  auditors's  office, 
and  the  tax  title  may  be  laid  out  of  view,  so  far  as  its  validity  is 
in  question.  The  cases  cited  by  complainant,  in  2  Ohio,  287;  5 
Ohio,  458;  6  Ohio,  391,  and  10  Ohio,  556,  are  in  point. 

Whether  the  subsequent  passing  of  the  legal  title,  through 
George  F.  Whitaker,  will  inure  to  the  benefit  of  Hubbard,  by 
reason  of  the  covenants  contained  in  Whitaker's  deed,  is  the  ma- 
terial and  remaining  question  in  the  case.  It  will  be  ol^served 
that  a  mere  naked  legal  title  was  all  that  ever  passed  through  him. 
Burchard  was  the  purchaser,  and  the  title  was  conveyed  to  George 
F.  Whitaker,  as  a  matter  of  convenience.  Taking  the  title,  then, 
as  between  the  two,  the  law  constituted  George  F.  a  mere  trustee 
of  the  naked  legal  title.  A  trust  resulted  to  Burchard,  whose 
money  was  paid  to  the  bona  fide  owner.  Had  George  F.  Whita- 
ker acquired  for  himself  the  legal  and  equitable  title,  he  would, 
by  reason  of  the  warranty  contained  in  his  deed,  have  been  es- 
topped at  law  from  denying  the  title  of  Hubbard,  and,  in  chan- 
cery, his  conveyance  to  Hubbard  would  have  been  held  binding 
on  his  conscience. 

We  are  asked  to  extend  and  apply  this  rule,  as  against  the  com- 
plainant. To  do  so,  in  the  state  of  facts  here  existing,  would  be 
pushing  it  beyond  reason.  The  equity  of  the  complainant  is 
equal  to  that  of  the  respondents.  He  had  no  notice  of  their 
rights;  his  purchase  did  the  respondents  no  harm;  it  did  not  mis- 
lead them.  The  deed,  in  fact,  was  not  delivered  to  George  F. 
Whitaker,  but  went  into  the  hands  of  Dickinson,  the  agent  and 
attorney  of  the  complainant,  who  received  it,  and  delivered  it  to 
the  complainant,  by  whom  it  was  put  on  record.  If  the  doctrine 
of  estoppel  oould  apply,  it  would  vest  *no  better  title  in 
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Hubbard  than  Gtoorge  F.  Whitaker  himself  acquired,  that  is,  a 
trust,  estate. 

In  equity,  he  who  is  prior  in  time,  other  things  being  equal, 
hath  the  better  right.  Tried  by  this  rule,  complainant  has  the 
better  equity  in  the  lands.  He  purchased  of  the  rightftil  owner, 
and  paid  his  money.  Hubbard  bought  of  a  stranger  to  the  title. 
His  payments  were  completed  on  June  24,  1835,  at  which  time  be 
took  his  deed  from  a  stranger,  who  had  nothing  but  a  void  tax 
title.  This  created  no  equity  to  the  lands  then  owned  by  Isaac 
Whitaker.  Before  this  time,  complainant  had  become  interested 
in  the  land  by  purchase,  and  payment  of  the  money  to  Isaac,  the 
real  owner. 

'  True,  the  deed  from  Isaac  to  G^eorge  F.  Whitaker  bears  date 
April  12,  1835,  but  it  was  not  delivered  until  the  August  follow- 
ing. The  acknowledgment  bears  date  the  10th  of  August,  and 
Hubbard,  in  his  answer,  says  he  had  no  knowledge  of  it  Hub- 
bard's equity  in  the  land,  if  he  have  any,  can  only  date  from 
the  time  George  F.  Whitaker  received  a  legal  title.  It  com- 
menced with  the  delivery  of  Isaac's  deed  to  George  F.  Whitaker  ; 
not  with  the  delivery  of  George's  deed  to  Hubbard.  Before  this, 
Burchard  had  acquired  an  equity  which  chancery  would  have  en- 
forced as  against  Isaac,  the  real  owner.  And  it  would  be  strange, 
if  Isaac's  subsequent  deed,  given  without  consideration  on  the 
part  of  George  F.,  could,  by  operation  of  law,  vest  a  title  that 
would  defeat  him. 

Is  it  doubted,  if  George  F.  had  refused  to  convey,  under  these 
circumstances,  that  equity  would  have  compelled  him  ?  He  hav- 
ing made  such  conveyance,  it  must  be  held  operative,  and  Burch< 
ard's  equity  being  prior  in  time,  his  title  should  be  quieted. 

Decree  for  complainant. 


*Adaii  Moobe  v.  The  Lessee  of  Isaac  G.  Burnet.    [334 

The  legal  title  of  a  trustee  under  a  deed  of  trust,  with  a  power  to  sell  for  the 
payment  of  the  debts  of  the  cestui  que  trust,  is  not  divested  by  the  dis- 
charge of  the  debts,  but  the  trustee  may  maintain  ejectment. 

This  is  a  writ  of  error  to  the  Supreme  Court  of  HamiltoD 

county. 
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The  plaintiff,  in  the  trial  below,  offered  in  evidence  as  the  foan- 
dation  of  his  recovery,  a  deed  for  the  land  in  question,  bearing 
date  November  18,  1826,  from  William  H.  Harrison  and  wife, 
Jacob  Burnet  and  wife,  and  Lewis  Whiteman  and  wife,  to  Isaac 
O.  Burnet  This  deed  contained  the  following  recital :  ^*  Whereas, 
the  parties  of  the  first  part  are  indebted  to  the  estate  of  Dr. 
Elias  Boudinot,  late  of  the  State  of  New  Jersey,  deceased,  in  the 
sum  of  about  $4,000,  on  account  of  the  purchase  of  the  premises 
hereinafter  mentioned,  and  have  agreed  to  convey  the  said  prem- 
ises to  the  party  of  the  second  part,  with  power  to  sell  and  con- 
vey the  same  and  apply  the  proceeds  to  the  payment  of  the  said 
debt,  the  amoant  of  which  will  be  ascertained  by  reference  to  a 
bond  now  in  the  hands  of  the  executors  of  the  said  Elias,  and 
which  is  considered  as  a  lien  on  said  land.  Now  this  indenture 
witnesseth,  that  the  parties  of  the  first  part,  for  and  in  considera- 
tion of  the  premises,  and  for  the  further  consideration  of  one 
dollar  to  them  in  hand,  well  and  truly  paid,  etc,  have  granted, 
bargained,  and  sold,  etc. 

The  deed  then  proceeds,  in  the  usual  form,  with  covenants  of 
warranty.  Both  parties  claiming  under  William  H.  Harrison, 
there  was  no  question  raised  by  either  party  as  to  his  title. 
The  defendant  claimed  the  land  in  controversy  by  virtue  of  a 
deed  made  by  the  sheriff  of  Hamil^ton  county,  on  a  sale  of  the 
premises  as  the  property  of  William  H.  Harrison,  upon  a  decree 
335]  against  him  in  1828;  under  which  sale,  the  defendant  *went 
into  possession.  The  defendant  then  offered  evidence  tending  to 
show  that  the  debt,  mentioned  in  the  deed  to  Isaac  G.  Burnet, 
was  paid  before  the  sale  under  which  defendant  claimed,  and 
asked  the  court  to  charge  the  jury  that  if  they  were  satisfied  that 
said  debt  was  so  paid,  the  plaintiff's  title  was  extinguished^  and  he 
had  no  right  to  recover.  The  court  refused  to  charge  as  re- 
quested, but  charged  that,  if  the  debt  was  paid  it  would  not  de- 
feat the  plaintiff's  title.  To  this  opinion  of  the  court  exceptions 
were  taken,  and  they  are  now  assigned  for  error. 

Charles  Fox,  for  plaintiff  in  error  : 

It  will  be  observed  that  Isaac  G.  Burnet  never  had  any  bene- 
ficial interest  in  this  land.  It  was  merely  conveyed  to  him  to 
secure  payment  of  the  debt  due  to  Boudinot*s  estate,  and  the  con- 
veyance, it  is  said,  gave  him  a  power  to  sell  if  he  should  think 
proper  to  exercise  it,  in  order  more  fully  to  secure  the  payment 
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of  the  debt.  This  inBtrament,  as  I  understand  it,  is  nothing  bat 
A  mortgage;  and  if  so,  it  will  not  be  pretended  the  judgment  is 
correct.  Now^  to  oonstitate  a  valid  mortgage,  there  mast  be  a 
person  capable  of  granting,  a  person  capable  of  receiving  the  es- 
tate, an  estate  to  be  conveyed,  and  a  debt  to  be  secured.  But,  I 
insist,  it  makes  no  difference,  whether  the  creditor,  or  a  third  per- 
son, is  the  mortgagee.  The  object  of  the  mortgage  is  to  secare 
the  debt,  and  whether  the  title  is  vested  in  the  creditor  or  some 
third  person,  for  his  benefit,  is  immaterial.  It  may  be  to  the  cred- 
itor, or  to  one  of  many  creditors,  for  the  benefit  of  himself  and 
others.    7  Cow.  13 ;  13  Wend.  485. 

The  case  in  13  Wend,  was  a  case  where  a  mortgage  was  made 
And  conditioned  to  be  void  if  cei*tain  legacies  were  paid.  These 
legacies  were  not  due  to  the  mortgagee. 

The  mortgage,  in  7  Cowen,  13,  was  to  securepaymentof  a  debt, 
on  which  the  mortgagees  and  two  other  persons  were  liable. 

'i'ln  15  Johns.  205,  and  3  Wend.  209,  the  deed  was  abso-  [336 
lute  on  its  face,  but  a  written  defeasance  showed  the  intention  of 
the  parties  was  to  secure  payment  of  a  debt ;  therefore,  the  deed 
was  held  to  be  a  mortgage.     So  in  15  Johns.  555. 

That  a  deed  absolute  on  the  face  of  it  may  be  shown  by  parol, 
to  have  been  intended  only  to  secure  the  payment  of  a  sum  of 
money,  and  therefore  is  only  a  mortgage,  is  now  well  settled.  1 
Cow.  122;  18  Johns.  7,  110. 

The  essence  of  a  mortgage,  I  suppose  to  be  the  securiiy  for  the 
payment  of  a  debt,  or  for  the  -performance  of  some  other  lawful 
act.  It  is  immaterial  whether  it  is  the  grantor's  debt,  or  the  debt 
of  some  other  person,  or  whether  it  is  to  pay  a  debt  due  to  the 
grantee  or  some  other  person,  or  for  the  performance  of  an  act 
beneficial  to  the  mortgagee  or  some  other  person. 

Now,  in  the  present  case,  the  object  of  the  conveyance  is  de- 
clared in  the  first  part  of  the  deed,  and  that  object  is  to  secure 
payment  of  a  debt.  We  have,  then,  the  existence  of  a  debt  ad- 
mitted; the  object  declared  to  secure  the  debt;  and  the  deed  also 
contains  the  power  to  sell  the  premises,  to  pay  the  debt.  Surely 
the  deed  does  not  cease  to  be  a  mortgage,  because  a  power  of  salo 
is  contained  in  the  deed.  18  Yes.  Ch.  343.  All  mortgages  con- 
tain that  power  in  New  York,  and  a  statutory  foreclosure  is  pro- 
vided for  under  such  power,  without  going  i.^to  chancery.  1 
Johns.  Ch.  50;  2  Cow.  195.     If  the  whole  of  this  debt  had  boon 
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paidi  would  it  be  pretended  that  the  power  to  sell  would  not 
have  ceased  from  that  time  ?  The  power  to  sell  was  only  a  mean» 
provided  for  enforcing  payment;  and  if  the  object  of  the  parties 
(the  payment  of  the  debt)  had  been  accomplished^lt  is  very  clear 
the  power  to  sell  censed  at  that  moment.  The  addition  of  such  a 
power  IS  contained  in  all  the  modern  English  mortgages.  3  Pow» 
Mort  1122,  contains  a  form  of  mortgage  with  power  of  sale.  1 
Pow.  Mort.  110,  9  a,  note. 

The  fact,  then,  that  this  deed  authorizes  Burnet  to  sell  to  pay 
337]  the  debt,  can  not  affect  the  matter  one  way  or  another  ;  *and 
leaving  the  power  to  sell  out  of  the  question,  we  have  a  simpl6 
conveyance  to  secure  the  payment  of  a  debt;  and  the  amount  ia 
to  be  ascertained  by  reference  to  the  bond  referred  to.  If  this  is 
not  a  mortgage  I  do  not  know  what  is.  It  is  not  necessary  that 
there  should  be  any  defeasance,  in  fact,  to  constitute  a  mortgage* 
2  Sumn.  487. 

The  case  of  Stratton  v»  Warren,  Sabin,  and  others,  9  Ohio,  30, 
has  no  application,  because,  in  that  case,  there  was  no  evidence  of 
any  debt  due. 

Nor  does  the  case  of  Baird  v.  Kirtland  et  al.,  8  Ohio,  23,  affect 
this  cad^e,  because  the  nature  of  the  transaction  did  not  appear  on 
the  deed,  nor  was  the  money  paid,  although  the  court  say  in  that 
case  the  transaction  would  only  amount  to  a  mortgage  in  equity* 

If,  ihen,  this  is  a  mortgage,  Harrison  had  an  interest  which  could 
be  taken  and  sold  on  execution,  and  the  purchaser  took  subject  to 
the  mortgage.  5  Paige's  Oh.  9;  10  Ohio,  71 ;  3  Ohio,  21.  And  it 
is  now  well  settled  that  payment  of  a  mortgage  debt  is  a  dis- 
charge of  the  mortgage,  and  that  a  reconveyance  is  unnecessary* 
But  the  fact  of  payment  is,  of  itself,  in  effect,  a  transfer  of  the 
title.  1  Cow.  122;  18.  Johns.  113;  11  lb.  634;  iMai-sh.  53;  1  J. 
J*  Marsh.  257;  8  Oliio,  23;  1  Pow.  on  Mort  110,  note;  3  Ma- 
son, 520. 

So  a  tender,  of  the  money  due,  is  held  to  divest  the  mortgage 
of  the  legal  title.     18  Johns.  114,  115. 

It  is  said,  however,  this  is  a  deed  of  trust,  and  therefore  the  title 
was  not  in  Harrison.  In  one  sense,  every  mortgage  is  a  deed  of 
trust;  but  if  it  is  intended  to  say  this  is  a  technical  deed  of  trust, 
I  deny  that  it  can  be  so  construed.  There  is  no  trust  declared  in 
the  deed  itself^  and  if  any  trust  exists,  it  is  only  by  implication, 
and  such  a  trust  exists  in  all  mortgages.  If  I  transfer,  by  deed, 
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absolute  on  its  face,  althoagh  really  to  secure  payment  of  a  debt, 
undoubtedly  the  mortgagee  may  be  considered  a  trustee.  Bat 
we  have  seen  that  it  makes  no  difference  as  to  the  character  of  the 
instrument,  whether  the  deed,  absolute  on  its  face,  is  turned  into 
a  mortgage  by  parol,  *or  by  a  written  defeasance.  The  fact  [838 
of  its  being  to  secure  a  debt,  and  that  the  debt  is  paid,  may  be 
shown  at  law  or  in  equity,  and  when  phown,  defeats  the  title  of 
the  mortgagee.  1  Cow.  122 ;  18  Johns.  7, 110. 
I  claim,  therefore : 

1.  That,  as  between  Moore  and  Harrison,  we  showed  a  judgment, 
execution,  and  sale,  and  hence  Harrison  could  not  say  we  had  no 
title,,  as  against  him. 

2.  That  the  deed  from  Harrison  to  Burnet  is,  in  truth  and  in 
&et,  a  mortgage,  and  not  a  deed  of  trust. 

3.  That  if  it  could  be  considered  a  deed  of  trust,  af^er  the  pay- 
ment of  the  debt,  it  was  a  trust  for  the  benefit  of  the  grantor,  and 
therefore  void,  and  could  not  operate  against  the  levy  made  after 
such  payment,  and  that  the  court  ought  so  to  have  instructed 
the  jury;  but  not  having  done  so,  the  judgment  ought  to  be  re- 
versed. 

WaiOHT,  Coffin  &  Miner,  for  defendant  in  error: 
The  argument,  on  the  part  of  the  plaintiff  in  error,  is  directly 
to  establish  the  fact  that  the  deed  to  the  lessor  of  the  plaintiff  was 
but  a  mortgage,  and  that  being  such,  the  payment  of  the  money 
extinguished  the  mortgagee's  right,  and  reinvested  him  with  the 
estate.  This  court,  in  St.  Clair  v.  Morris,  9  Ohio,  15,  say  that  a 
mortgage  in  fee,  is,  in  reality,  a  fee  simple  conditional,  which  is  as 
large  and  ample  estate  as  a  fee  simple  absolute,  though  it  may 
not  be  so  durable ;  and  a  transfer  of  such  an  estate  can  not  be  af- 
fected by  a  mere  assignment  of  the  debt.  It  would  seem,  then, 
that  if  the  estate  was  so  ample  that  a  transfer  of  the  debt,  which 
is  claimed  to  be  the  principal  ingredient  of  the  mortgage,  will 
'  not  transfer  the  estate,  that  payment,  or  any  other  matter,  evi- 
denced by  less  solemn  act  than  the  mortgage,  can  not  be  held  to 
effect  that  end.  But  a  mortgagor,  before  condition  forfeited,  is 
only  regarded  the  owner  of  the  mortgaged  premises,  against  all 
but  the  mortgagee;  and  if  his  right  of  possession  be  levied  upon 
and  sold,  he  only  acquires  that  right,  and  upon  it  can  not  defend 
himsell  in  possession  against  the  mortgagee.  2  Ohio,  *224,  [33& 
and  mortgaged  lands,  in  the  hands  of  the  mortgagee,  can  not  '<  be 
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eold  on  execution  nntil  the  equity  of  redemption  is  foreolosed/' 
Hill  V.  West,  8  Ohio,  224. 

The  general  assembly,  in  1836  (Swan's  Stat.  270),  finding  doabto 
and  inconvenience  to  exist  as  to  making  releases  of  mortgaged 
property,  provided,  for  the  first  time  in  this  state,  that  the  entry 
of  Hatisfaction,  on  the  mortgage,  or  on  the  record,  should  "  oper- 
ate, and  bo  taken,  to  release  the  said  mortgage  to  whoever  might  be 
entitled  to  a  release."  In  the  case  before  the  court,  no  evidence  ex- 
ists on  the  deed,  or  upon  the  record  of  it,  of  any  satisfaction.  The 
logiRiativo  provision  is  a  good  one..  This  court  will  not  extend  it. 
Before  this  act  we  contend  the^estate,  vested  in  the  mortgagee,  could 
only  be  legally  divested,  a.*^d  vested  in  the  mortgagor,  by  deed  of 
release,  an  instrument  of  eqial  dignity  with  the  conveyance. 

It  is  not  necessary,  we  think,  to  inquire  how  far  courts  of  equity 
may  go,  to  ascertain  whether  a  conveyance,  absolute  on  its  face, 
was,  in  fact,  a  mortgage,  because  our  case  bears  no  analogy  to  such. 

Our  titie  is  a  deed  of  trust,  absolute  on  its  face,  and  in  fact.  It 
is  true,  the  recital  in  the  deed,  in  setting  forth  the  reason  for  the 
conveyance,  speaks  of  a  debt  due  by  the  grantors  to  a  third  per- 
son, the  intention  of  paying  that  debt,  and  to  confer  power  to  sell 
the  estate  conveyed,  to  effect  that  end ;  but,  having  recited  these 
facts,  it  conveys  the  land  in  fee  absolute,  without  any  condition  of 
defeasance,  in  form,  on  its  face,  or,  in  fact,  in  any  way.  If,  then,  it 
were  to  be  held,  which  we  think  it  can  not  be,  that  the  perform- 
ance, in  fact,  of  the  condition  of  a  fee  conditional,  saves  the  estate 
from  becoming  absolute,  and  ipso  factOy  worked  a  reconveyance, 
still  that  is  not  our  case,  simply  because  there  is  no  condition  of 
defeasance  connected  with  our  deed,  evidenced  by  it,  or  otherwise. 
If,  also,  in  such  fees  conditional,  the  grantor  is  held  the  owner 
until  the  condition  of  the  grant  which  is  to  render  it  absolute  has 
happened,  and,  until  then,  may  be  sold  as  his,  yet,  again,  that  is 
not  this  case.  We  have  now  to  do  with  the  grant  actually  made, 
not  with  any  other  the  parties  ought,  or  may  have  intended,  to 
MO]  make.  *If  the  deed  does  not  convey  the  estate  the  parties 
intended,  this  court  can  not,  in  this  way,  correct  it,  and  make  it 
conform  to  their  intention.  Can  any  one  say  this  deed  is  a  mort- 
gage in  form  or  fact?  We  think  not.  And  though  a  mortgage 
may,  to  some  extent,  be  regarded  as  a  trust,  it  does  not  follow  that 
a  deed  of  trust  proper,  as  familiar  to  the  law  as  a  mortgage,  is  to 
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be  taken  and  held  to  be  a  mortgage,  to  let  in  a  technical  adverse 
claimant. 

In  any  view  in  which  we  may  look  at  this  case,  it  appears  cleac 
that  the  court  did  not  err  in  either  of  the  particalars  named,  6ven 
if  the  court  suppose  the  evidence  offered  received,  which  does  not 
appear;  and  if  rejected,  this  court  can  not  notice  that,  because  no 
exception  appears  to  have  been  taken  to  that.  The  practice  in 
New  York  is  peculiar  to  the  laws  of  that  state, and  not  well  adapted 
to  our  law  on  this  subject. 

Bead,  J.  William  H.  Harrison,  Jacob  Bnrnet,  and  Lewis 
Whiteman  had,  by  deed,  with  full  warranty,  conveyed  this  prop- 
erty to  Isaac  €r.  Burnet,  with  power  to  sell  and  pay  to  Elias  Boudi- 
not  (4,000. 

This  deed  places  the  legal  title  in  Isaac  G.  Burnet,  the  lessor  of 
the  plaintiff  in  ejectment.  Whilst  the  legal  title  was  thus  in  Isaac 
<7.  Burnet,  one-third  of  the  estate  was  sold  under  a  decree,  as  the 
property  of  William  H.  Harrison.  The  purchaser  then,  of  course, 
takes  but  Harrison's  interest,  whatever  it  may  be. 

Having  but  the  equity,  at  most,  by  the  sheriff's  deed,  he  is  here 
in  court,  urging  it  as  a  bar  to  a  recovery  in  an  action  of  eject- 
ment. 

Counsel  perceive  that  this  is  an  end  of  their  case,  and  seek  to 
avoid  it,  by  contending  that  the  payment  of  the  $4,000  to  Boudi- 
not,  ipstofactOy  destroyed  the  deed  to  Isaac  €r.  Burnet,  and  rein- 
vested the  cestui  que  trust,  William  H.  Harrison,  with  the  legal 
title,  and  that  it  has  passed  to  the  purchaser  under  the  decree. 

To  make  out  this  conclusion,  it  is  contended  that  this  is  a  case 
of  a  satisfied  mortgage. 

^o  place  it  upon  the  most  favorable  footing  for  the  defend-  [341 
ant  in  ejectment,  it  is  not  a  satisfied  mortgage,  but  a  satisfied  trust. 
A  cestui  que  trust  having  the  legal  title,  may  maintain  ejectment 
after  the  trust  is  satisfied.  Hopkins  et  al.  t;.  Stephens  et  al.,  2 
Band.  422;  Hopkins  et  al.  v.  Ward  et  al.,  6  Munf.  38.  From 
anything  that  appears  inr  the  record,  Isaac  G.  Burnet  may  be  more 
than  a  mere  naked  trustee;  he  may  have  an  interest. 

There  is  nothing  in  this  deed  to  distinguish  it  from  an  ordinary 
deed  of  trust,  where  a  conveyance  of  the  trustee  to  the  cestui  que 
trust  is  necessary  to  reinvest  him  with  the  legal  title.  It  is  not  at 
all  the  case  of  a  mortgage,  because  a  mortgage  is  a  mere  incident 

291 


Digitized 


by  Google       - 


342  SUPKI5MB  COURT  OP  OHIO. 

Seymour  v.  King  et  al. 

to  a  debt  which  it  is  given  to  secure,  and  never  divests  the  legal 
title  of  the  mortgagor  as  to  the  rest  of  the  world,  nor  even  as  to 
the  mortgagee,  except  to  allow  him  to  obtain  possession  and  apply 
the  rents  and  profits  to  satisfy  his  debt.  A  mortgage  lives  and 
dies  with  the  debt;  satisfaction  destroys  it. 

But  such  is  not  this  case.  The  whole  legal  title  passed  in  trost 
to  the  lessor  of  the  plaintiff,  where  it  remains,  and  entitles  him  to 
recover  in  ejectment. 

The  court  did  not  err  in  their  charge  to  the  jury. 

Judgment  affirmed. 


342]        ^Epaphro  Seymour  v,  Hezekiah  King  bt  al. 

A  BherifTs  return  that  he  could  find  no  goods  or  chattels,  lands  or  tenements 
of  the  principal  debtor,  unincumbered  by  mortgage,  is  sufficient  to 
authorize  suit  on  an  injunction  bond. 

This  is  a  motion  for  a  new  trial,  from  the  county  of  Lake. 

Lane,  C.  J.  This  was  a  suit  on  a  bond  given  to  obtain  an  in- 
junction in  a  suit  in  chancery,  which  has  been  dissolved.  It  was 
reserved  to  determine  whether  the  return  of  the  sheriff,  of  the  ex- 
ecution against  the  principal,  is  sufficient  to  give  the  action  under 
the  statute. 

The  return  is  in  these  words,  ^'  I  have  made  due  and  diligent 
search  for  goods  and  chattels,  lands  and  tenements,  belonging  to 
the  defendant,  and  find  none  in  my  bailiwick  unincumbered  by 
mortgage,  whereon  to  levy  this  execution,  and  the  same  is  returned 
wholly  unsatisfied." 

This  seems  to  us  sufficient.  The  sheriff's  return  is  to  be  taken 
as  good  between  these  parties,  and  can  not  be  falsified  as  between 
them  by  other  evidence;  for  he  is  the  officer  of  the  law,  and  the 
creditor  need  look  to  no  other  source  of  information  than  his  offlciftl 
return.  If  it  be  false,  he  may  be  sued  for  false  return,  and  ite 
falHity  may  be  shown  against  him.  Perhaps,  too,  these  defendants 
have  such  an  interest  in  that  return  that  they  may  correct  it  in 
that  court  by  motion.  But  here,  it, must  be  taken  as  it  stands^ 
land  we  can  look  no  further. 
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To  cToate  a  case  of  election  there  must  be  a  plurality  of  gifts  or  rights,  with 
an  intention,  express  or  implied,  of  the  party  who  has  a  right  to  control 
one  or  both,  that  one  should  be  a  substitute  for  the  other. 

The  party  who  is  to  take  has  a  choice,  but  he  can  not  enjoy  the  benefits  of 
both. 

This  is  a  bill  in  chancery,  from  the  coanty  of  Knox. 
The  object  of  the  bill  is  to  compel  the  defendant,  Abram  Dar- 
ling, to  relinquish  his  claim  to  the  southwest  quarter  of  section 
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It  showed  the  principal  debtor  had  no  property  except  what  ^'^ 

is  incumbered  by  mortf^ages.  What  liens,  or  on  what  property  is 
not  set  forth.  Now  an  execution  may  be  levied  on  the  interest  of 
a  mortgagor  in  possession  of  mortgaged  lands,  because  it  is  a  pos- 
sessory interest  at  least,  which  is  a  legal  estate.  But  since  it  is 
to  be  appraised  at  full  price,  without  regard  to  the  mortgage,  which 
remains  an  incambranco  on  the  lands,  and  may  be  assorted  against 
the  purchaser,  it  is  plain  that  no  fair  sale  can  bo  made  of  lands  so 
situated ;  and  we  *have  held  at  this  term  that  it  affords  a  [34$ 
sound  reason  for  abandoning  such  a  levy.  Commercial  Bank  of 
Lake  Erie  x>.  Western  Bescrve  Bank  et  al. 

A  court  of  equity  is  the  only  proper  tribunal  to  adjust  the  in- 
terests of  all  parties. 

The  most  which  can  be  made  to  favor  the  defendants  from  this 
return  is,  that  there  might  have  been  made  a  levy,  which  the 
plaintiff  was  not  bound  to  pursue,  and  from  which  he  properly 
could  obtain  no  satisfaction  of  his  debt. 

It  seems  to  us  the  return  affords  the  plaintiff  ample  ground  to 
commence  tliis  suit;  that  under  such  circumstances  of  mortgaged 
lands,  the  surety  may  protect  himself  by  paying  the  debt  and 
claiming  the  benefit  of  the  judgment  by  way  of  substitution. 

Motion  for  new  trial  overruled.     Judgment  for  plaintiff. 

Hitchcock  k  Wildbe,  for  plaintiff. 

Wade  k  Hurlbuet,  for  defendants. 
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844]    7,  township  5,  and  range  10,  in  the  county  of  *Eqox,  or  to 
Burrrendor  his  rights  under  the  will  of  William  Darling. 

At  the  date  of  the  will,  the  testator  and  the  defendant  were  ten- 
ants in  common  of  the  quarter  section,  the  patent  having  issued  to 
both.  This  community  of  interest  existed  at  the  time  of  the  death 
of  the  testator. 

The  testator  devises :  1.  To  his  two  grandsons,  Patrick  M.  Dar- 
ling and  Wm.  Darling,  the  form  or  plantation  where  he  then  lived, 
containing  525  acres,  being  in  township  number  six,  etc.,  to  be 
equally  divided  between  them  in  qtuintity  and  quality^  when  they 
arrive  at  the  age  of  twenty-one  years.  In  case  of  the  death  of 
either  of  the  devisees  without  legal  heirs,  the  property  is  to  revert 
to  the  survivor;  and  it  neith'er  live  to  have  legal  heirs,  the  planta- 
tion is  devised  to  his  grandson,  Adam  H.  Darling;  and  if  the  last- 
named  devisee  died  without  a  legal  heir,  the  farm  to  be  equally 
divided  among  the  surviving  sons  of  the  testator's  son,  Abram 
Darling;  but  if  he  had  no  sons,  then  to  be  equally  divided  among 
the  surviving  daughters  of  Abram  Darling,  etc.  2.  The  testator 
devises  to  his  grandson,  William  D.  Beatty,  his  half  of  the  quarter 
section,  entered  in  the  name  of  William  Darling  and  William 
Beatty,  lying  and  being  in  township  5,  range  10.  Also,  he  givea 
to  his  grandson,  Jeremiah  Beatty,  the  southwest  quarter  of  section 
7,  in  township  5,  and  range  10.  Also,  to  his  two  grandsons,  Adam 
D.  Darling  and  William  P.  Darling,  the  northwest  quarter  of  sec- 
tion 7,  in  township  5,  and  range  10. 

A  tract  of  land  in  Virginia  is  also  given  to  the  testator's  son 
and  daughter,  Abram  and  Jane ;  and  his  personal  property 
directed  to  be  equally  divided  among  his  grandchildren,  after  the 
payment  of  his  debts. 

HosMEB  Curtis,  for  complainant : 

The  first  question  between  us  turns  upon  the  right  construotion 
345]  to  be  given  to  the  will.  That  clause  through  which  Com- 
plainant, William  Melick,  derives  title,  is  the  devise  to  Jeremiah 
Beatty,  and  is  expressed  in  these  words : 

"  I  also  give  unto  my  grandson,  Jeremiah  Beatty,  the  southwest 
quarter  of  section  7,  township  5,  of  range  10.*' 

Did  the  testator  intend,  by  this  clause,  to  convey  a  fee  sim- 
ple? 

We  claim  that  he  did ;  and  that  this  interpretation  is  fairly  'n- 
ferable :  1.  From  the  sense  in  which  he  uses  the  word  *'  give,"  as 
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applied  to  the  devises  to  his  grandsons,  Patrick  Morgan  and  Will- 
iam Darling,  in  the  first  part  of  the  will.  Other  clauses  of  the 
will  clearly  show  that  the  testator  understood  these  words  as  con- 
vejins;  a  fee.  2.  The  sitnation  and  circumstances  of  the  testator, 
and  the  circumstances  of  his  property,  go  to  confirm  this  infer- 
ence. There  is  nothing  in  the  will  tending  to  show  that  the  testa- 
tor supposed  he  was  leaving  any  part  of  his  estate  undisposed  of 
by  his  wilt. 

On  this  question  we  refer  the  court  to  Smith  v.  Berry  et  al.,  8 
Ohio,  365.     This  authority  we  think  decisive  of  the  question. 

A  second  question  made  by  defendant  is  this  :  Did  the  testator 
intend  to  invest  Jeremiah  Beatty  with  the  whole,  or  only  the  un- 
divided half  of  the  quarter  section  in  question  ? 

The  defendants  assume  the  latter  alternative  of  this  question  ; 
and,  as  I  believe,  principally  rely  upon  the  circumstance  that 
this  quarter  section  was  the  joint  purchase,  from  the  United  States, 
of  the  testator  in  his  lifetime,  and  the  defendant,  Abram  Darling, 
bis  son  ;  and  the  want  of  any  proof  of  a  sale  and  conveyance  by 
defendant  to  the  testator.  The  facts  are  not  disputed.  But  we 
claim  ior  plaintiffs  that  the  clear  expressions  used  by  the  testator 
comprehend  the  entire  quarter  section,  and  not  the  undivided  half. 
He  could  not  have  found  language  more  definite  to  this  point. 
And  that  he  perfectly  comprehended  the  difference  between  the 
whole  interest  and  the  half,  is  apparent  on  the  face  of  the  instru- 
ment. Because,  in  the  sentence  immediately  preceding  the  gift 
to  Jeremiah,  the  distinction  is  taken  in  a  devise  to  his  grandson, 
William  Beatty;  wherein,  in  express  terms,  he  gives  to  William, 
to  use  *his  own  language,  *^  my  half  of  the  quarter  section  [316 
entered  in  the  names  of  William  Darling  and  William  Beatty," 
etc.  The  evidence  also  shows  this  was  an  undivided  half.  The 
patent  for  the  land  in  question,  adduced  by  defendant  in  evidence, 
shows  that  this  quarter  was  also  the  joint  entry  of  the  testator  and 
Abram  Darling.  This  fact  must  have  been  fully  in  the  mind  of 
the  testator  at  the  same  time.  And  what  sound  reason  can  be 
urged  why  he  did  not,  in  the  devise  to  Jeremiah,  use  the  same  re- 
strictive language  as  in  the  devise  to  William,  if  he  contemplated 
the  gift  to  him  of  the  same  limited  interest? 

The  fair  intierence,  as  we  believe,  is,  that  by  some  previous 
transaction  or  present  understanding  between  the  testator  and 
Abram  Darling,  the  lormer,  at  the  time  of  making  his  will,  sup- 
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posed  himself  fully  aothoTized  to  donate  the  entire  quarter  section 
to  this  grandson,  and  that  be  intended  to  do  so.  And  this  infer- 
ence  is  strengthened  foy  the  testator's  circa rnstances,  and  oliier 
parts  of  the  will.  It  seems  the  testator  had  bat  two  children,  a 
son  and  a  daughter,  and,  excepting  his  Virginia  land,  which  he 
gave  to  these  children  in  equal  interests,  and  a  limited  estate  to 
Abram  Darling,  he  <rvf^  all  his  real  estate  to  certain  grandchil- 
dren  named.  In  looking  over  the  several  devises  of  his  real  pn>p- 
erty,  it  will  thus  be  found  that  his  bestowments  upon  Abram  Dar- 
liner's  family,  besides  the  Virginia  land,  embraces  his  home  iarm 
of  525  acres,  and  an  entire  quarter  section  of  160  acres,  making  685 
acres  of  land  to  his  male  progeny,  while,  admitting  our  construe* 
tion  of  the  will,  bis  daughtiar's  family  were  receiving  no  more 
than  one  and  a  half  quarter  section  of  land,  equal  to  240  acres* 
But  if  their  construction  of  the  will  prevails,  this  quantity  is  re- 
duced to  160  acres. 

A  third  question  arising  in  this  case  is,  whether  (admitting  thd 
testator  intended  by  the  will  to  give  the  entire  quarter  section), 
in  point  of  law,  anything  passed  under  the  will  to  Jeremiah  Beatty 
but  the  undivided  half  of  the  quarter  actually  owned  by  the  testa- 
tor at  his  death  ? 

A  solution  of  this  question  involves  the  well-known  doctrine  of 
347]  election.  2  Story's  Bq.  335,  336,  sees.  1075,  1076  ;  Id.  *337, 
338,  note  3;  Id.  357,  sec.  1096.  For  the  plaintiff,  we  claim,  ander 
this  head,  that  Abram  Darling  himself  derived,  under  the  same 
will,  the  undivided  half,  in  fee,  of  the  testator's  Virginia  land— 
of  what  value  does  not  appear  in  evidence — and  that  he  has  also 
received  the  use  and  occupancy  of  the  home  farm,  525  acres  of 
land,  and  is  still  entitled  thereto,  until  the  youngest  of  his  chil- 
dren, then,  or  afterward  born,  shall  marry  or  come- to  the  age  of 
twenty-one  years,  for  the  purpose  of  raising  his  children.  This 
benefit  to  him,  under  the  will,  has  been  worth  $500  a  year,  as  es- 
tablished by  B.  Butler's  deposition.  So  that  having  used  and  oc- 
cupied this  property  already  a  period  of  some  seventeen  years  or 
upward,  he  has  derived  the  full  amount  of  (8,500.  And  we  insist^ 
that,  by  availing  himself  of  these  large  benefits  under  the  will, 
Abram  Darling  has  made  his  election  to  take  under  the  will,  and 
it  does  not  now  lie  in  his  mouth  to  set  up  a  right  to  this  quarter 
section,  or  any  part  of  it,  which  goes  to  defeat  the  will.  Wo  re- 
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fer,  under  this  head,  to  2  Story's  Eq.  358,  see.  1097 ;  Tibbits  v.  Tib- 
bits,  19  Ves.  662 ;  1  Swanst.  Ch.  382,  note. 

But  if  it  be  considered  by  the  court,  that  he  has  still  the  right 
to  make  an  election,  and  chooses  to  adhere  to  his  legal  rights  in 
the  quarter  section  in  controversy,  then  it  belongs  to  equity  to 
exact  from  him  all  the  benefits  be  has,  or  may  be  entitled  to  under 
the  will,  and  to  apply  them  to  make  good  to  complainants  the  fuU 
value  of  the  half  quarter  in  controversy.  2  Story's  Eq.  345,  sees. 
1083,  1084 ;  Lewis  v.  King,  Swanst.  Ch.  438;  note  1,  Id.  441. 

The  defendant  has  further  insisted  that  the  devise  to  Abram 
Darling  of  the  home  farm,  to  raise  children,  etc.,  was  not  a  pe- 
cuniary benefit  to  him ;  but  in  that  he  was  only  made  a  kind  of 
trustee  for  his  children's  benefit. 

By  the  laws  of  the  land,  a  father  is  bound  to  provide  proper 
eustenance  for  his  own  children  ;  and  whoever  supplies  him  with 
the  means  of  performing  this  duty,  necessarily  benefits  the  father 
to  the  extent  of  the  means  supplied.  It  is  as  if  the  will  had  given 
a  man  a  certain  fund  to  maintain  and  support  his  wife,  himself,  or 
to  provide  himself  with  a  *mansion.  The  words  relied  upvon  [348 
are  no  more  than  the  benevolent  expressions  of  a  giver,  wbich 
often  are  communicated  with  the  gift,  but  which  are  never  sup- 
posed to  restrict  or  control  the  interest  of  the  donee  in  the  gift. 

R  C.  HcRD,  with  Kinney  and  McNulty,  for  defendants: 

In  determining  questions  of  intention  arising  upon  wills  gen- 
erally, the  court  is  governed  by  the  slightest  preponderance  of 
probability.  Eecognizing  in  every  man  a  right  to  dispose  of  his 
own  property,  by  will,  according  to  his  own  good  pleasure,  it  is 
content,  notwithstanding  it  may  have  doubts — doubts  almost  in- 
vincible— if  it  can  say  such  was  prob  ibly  the  meaning  of  the  tes- 
tator. . 

But  the  rule  is  difi^erent  where  the  question  is,  whether  the  tes- 
tator intended  to  devise  property  not  his  own. 

And  to  this  efi^ect  are  the  authorities.  ^*It  must  be  clear,  plain, 
and  incontrovertible,  that  the  testator  could  not  possibly  give  what 
he  has  given  consistently  with  this  paramount  claim  of  the  de- 
fendant." 

*'  Before  you  can  prevent  the  legal  right"  (in  this  case,  the  de- 
fendant's right  to  one  moiety),  ''the  intention  must  be  perfectly 
clear."    The  intention  must  be  so  clear  that  a  ''judge  can  say.  It 
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18  impossible  the  testator  ooold  mean  the  defendant  to  have  both." 
French  v.  Davies,  2  Ves.  Jr.  578,  581. 

'*The  clear  deduction  from  all  the  cases  is,  that  the  intent  to 
exdnde  the  right  of  dower  by  a  volantary  gift,  mast  bo  demon- 
((trated  by  express  words,  or  by  a  clear  and  manifest  implication, 
and  this  implication  mast  arise  from  some  provision  in  the  will  in- 
consistent with  the  assertion  of  the  claim.''  Birmingham  v.  Kir- 
wan,  2  Sch.  ft  Lef.  444. 

*'The  intention  to  exclade  dower  (no  express  words  excluding 
it),  is  to  be  collected  by  clear  and  manifest  implication  from  the 
provisions  in  the  will.  To  enable  us  to  deduce  such  an  implied 
intention,  the  claim  of  dower  must  be  inconsistent  with  the  will, 
and  repugnant  to  its  dispositions,  or  some  of  them.  It  must,  in 
349]  fact,  disturb  or  disappoint  the  will.  This  ^appears  to  be  the 
result  of  a  historical  review  of  the  cases  upon  this  greatly  agitated 
subject."     Adsit  v.  Adsit,  2  Johns.  Ch.  451. 

These  principles  have  been  established  in  cases  where  it  was 
attempted  to  put  the  widow  to  an  election  to  abandon  ber  legal 
right  of  dower,  or  relinquish  all  benefits  under  her  husband's  will^ 
and  are,  without  doubt,  applicable  to  the  present.  "It  is  upon 
similar  ground  (alluding  to  dower  cases),  that  the  doctrine  of 
election  has  been  held  not  to  be  applicable  to  eases  where  the 
testator  has  some  present  interest  in  the  estate  disposed  of  by 
him,  although  it  is  not  entirely  his  own.  In  such  a  case,  unless 
there  is  an  intention  clearly  manifested  in  the  will,  or,  as  it  is 
sometimes  called,  a  demonstration  plain,  a  necessary  implication, 
on  his  part,  to  dispose  of  the  whole  estate,  including  the  interest 
of  third  persons,  be  will  be  presumed  to  intend  to  dispose  of 
that  which  he  might  lawfully  dispose  of,  and  no  more.  2  Story's 
Eq.  352,  sec.  1089. 

Lord  Eldon  observes,  in  Randiffe  t^.  Parkyns,  6  Dow,  185 
(cited  in  note  to  Dillon  v.  Parker,  1  Swanst.  394),  that  *<  it  is  diffi- 
cult to  apply  the  doctrine  of  election  where  the  testator  has  some 
present  interest  in  the  estate  disposed  of,  though  not  entirely  his 
own." 

The  following  remarks,  by  an  able  writer,  are  clear,  and  to  the 
point,  and  evidently  sustained  by  the  numerous  authorities  which 
he  cites. 

"The  most  numerous,  as  well  as  the  most  difScult  class  of 
cases,"  says  he,  **  with  which  the  courts  have  had  to  deal,  consists 
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of  those  in  whioh  the  devisor,  and  the  person  against  whom  the 
election  is  sought  to  be  raised,  have  each  an  individual  interest 
in  the  property,  and  in  which  the  question,  therefore,  is  not,  as 
in  the  cases  before  discussed,  simply  whether  the  testator  meant 
to  devise  the  property  generally  (for  such  a  devise  may  be  per- 
fectly consistent  with  an  intention  to  affect  his  own  share  only), 
but  whether  he  intended  to  devise  the  land,  inclusive  of  the  other 
party's  interest.  Of  this  description  are  those  cases,  in  which  the 
question  is,  whether  the  devisor's  widow  is  precladed,  by  a  benefit 
given  to  her  by  the  will,  *from  claiming  dower  out  of  lands  [350 
devised  by  that  will.  This,  at  least,  is  indisputably  clear,  that  a 
mere  devise  of  such  lands  affords  no  indication  of  an  intention  to 
dispose  of  her  dower."  Powell  on  Devises,  442,  note  7  (Law 
Library). 

And,  again:  <*In  order  to  raise  a  case  of  election  against  any 
person  claiming  dower,  or  any  other  interest  in  the  land,  it  must 
be  '^  incontrovertibly  "  manifest,  that  the  testator  intends  to  dis- 
pose of  that  interest,  as  well  as  his  own.  It  i^  admitted  on  all 
hands,  that  this  intention  is  not  evinced  by  a  mere  gift  of  the  land 
itself,  for  it  is  rather  to  be  supposed  that  the  testator  intends  to 
confine  his  disposition  to  that  which  belongs  to  him ;  the  conse- 
quence therefore  is,  that  every  devise  is  first  to  be  read  as  embrac- 
ing the  testator's  own  property  in  the  subject,  and,  if  a  repug- 
nance be  not  thereby  manifestly  produced  in  the  disposition,  there 
is  no  pretense  for  extending  it  to  that  portion  of  interest  in 
which  he  has  no  disposable  property."  Ibid.  Apply  this  sensi- 
ble, practical  test,  plainly  deducible  from  the  authorities,  and 
where  is  the  repugnance?    There  is  none. 

Should,  however,  the  court  be  of  opinion  that  this  is  a  case  for  the 
exercise  of  its  power  to  compel  an  election,  it  is  claimed  that  the 
defendant  still  has  the  right  to  make  his  election.  It  is  not  pre- 
tended that  he  ever  knew,  or  supposed  that  he  was  under  any 
obligation  to  make  any  election,  and  his  acceptance  of  the  bene- 
fits devised  to  him  can  no  t,  therefore,  be  adduced  as  evidence  of 
election.    2  Story's  Bq.  359,  and  cases  cited ;  1  Swanst.  381,  note  a. 

He  is  also  entitled  to  a  reasonable  time  in  which  to  make  his 
election. 

Wood,  J.  The  complainants  claim  that  the  will  of  William 
Darling  creates  a  case  of  election  against  the  defendant. 
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To  create  a  case  of  election,  there  mast  be  a  plurality  of  gifts 
or  rights,  with  an  intention,  express  or  implied,  of  the  party  who 
has  a  right  to  control  one  or  both,  that  one  should  be  a  substitute 
for  the  other.  The  party  who  is  to  take  has  a  choice,  but  he  can 
851]  not  enjoy  the  benefits  of  both.  The  doctrine  of  election,  *8ays 
Jastice  Story,  is  borrowed  from  the  civil  law,  and  by  it  a  testator 
may  bequeath,  not  only  his  own  property  and  that  of  his  heir,  but 
also  the  pro«V5rty  of  other  persons:  so  that  thd  heir  may  be 
obliged  to  purchase  and  deliver  it,  or,  if  he  can  not  purchase  it) 
to  give  the  legatee  its  value.  To  give  effect  to  a  legacy  in  such 
case,  it  is  necessary  the  testator  should  know  the  property  be- 
queathed by  him  was  not  his  own  ;  and  the  devisee,  whose  prop- 
erty has  been  thus  disposed  of,  can  hold,  under  the  will,  only  by 
giving  up  his  own,  by  which  alone  the  will  can  have  effect.  2 
Story's  Eq,  338. 

Is  this,  then,  a  case  of  election  ?  This  must  be  determined  from 
the  whole  provisions  of  the  will.  The  testator  when  he  execoted 
bis  will  was  a  tenant  in  common* only  with  the  defendant.  The 
southwest  quarter  of  section  seven,  etc.,  was  patented  to  both. 
The  testator,  therefore,  it  is  true,  owned  but  a  moiety,  and  in  the 
devise  in  question  he  gives  the  southwest  quarter  of  section  seven, 
etc.,  to  bis  grandson,  Jeremiah  Beatty.  The  language,  it  is  said, 
is  plain,  clear,  and  operative,  and  includes  the  whole  tract. 

The  case  does  not  appear  to  us  to  be  so  clear  ''.that  he  who  runs 
may  read;"  but  nevertheless,  when  we  consider  the  almost  perfect 
<;quality  with  which  the  testator  has  distributed  his  property 
iimong  bis  children  and  grandchildren;  that  when  he  has  given 
do  one,  he  has  likewise  given  to  others,  "  share  and  share  alike," 
a  majority  of  the  court  arrive  at  the  conclusion  that  by  the  devise 
of  the  whole  quarter  to  Jeremiah  Beatty,  the  testator  only  designed 
to  convey  his  own  interest.  This  construction  places  the  devisee 
on  an  equality  with  the  other  grandson,  to  whom  the  half  of  another 
quarter  in  the  same  section  is  given,  and  carries  out  the  general 
design  of  the  testator,  arising  on  the  face  of  the  will,  of  placing 
his  devisees  on  a  perfect  equality  in  the  disposition  of  his  property  j 
sons,  daughters,  grandsons,  and  granddaughters,  with  few  excep- 
tions, ''  share  and  share  alike." 

Wo  think  no  case  of  election  is  created,  and  the  bill  must  be 
dismissed.     Bill  dismissed. 
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al'JOHN  S.  LSWIB  XT  AL.   V.   ChABLSS  B.   BALDWIN  ST  AL.      [352 

A  wife  may  tranBmit  her  separate  estate,  through  the  intervention  of  a  trustee^ 

to  her  husband. 
A  conveyance  to  A.  and  B.,  and  their  heirs,  and  to  the  survivor  of  them,  and 

to  the  heirs  of  such  survivor,  vests  in  the  survivor  an  estate  in  fee. 

This  is  a  bill  in  ohaDcery,  from  the  county  of  Franklin. 

This  bill  seeks  to  set  aside  a  deed  ezocated  by  Charles  B.  Bald« 
win  and  Mary  Jane,  bis  wife,  to  Bobert  O.  Spencer,  in  trust,  and 
a  deed  executed  by  said  Spencer  to  Charles  B.  and  Mary  Jane 
Baldwin,  to  them  jointly,  their  heirs  and  assigns,  and  to  the  sur- 
Tivor  of  them,  his  or  her  separate  heirs  and  assigns.  The  bill  sets 
forth  that  said  Mary  Jane  owned  783  acres  of  land,  lying  in  Frank- 
lin county,  and  that  she  was  young  at  the  time  of  her  marriage 
with  respondent  Baldwin;  was,  shortly  after  her  marriage,  afflicted 
with  a  lingering  sickness  which  terminated  her  life  without  issue, 
and  so  preyed  upon  her  constitution  as  to  reduce  her  to  a  state  of 
debility  bordering  on  infancy,  and  placed  her  under  the  influence 
and  control  of  her  husband,  who  availed  himself  of  his  ascendancy, 
and,  shortly  before  her  death,  caused  her  to  execute  the  deed  in 
question.  The  answer  denies  all  the  charges  of  undue  influence, 
imbecility,  and  all  fraud.  The  substance  of  the  te8tim(M«y,  and 
the  points  made,  are  stated  in  the  opinion  of  the  court* 

T.  EwiNG,  for  complainants. 

Stanbbbt  &  Van  Trump,  for  defendants. 

BiRGHARD,  J.  The  proof  establishes  these  facts:  That  BaHwin 
and  wife  were  an  afl^ectionate  couple;  that  she  reposed  entire  con- 
fldcnce  in  him,  as  her  husband,  friend,  and  spiritual  *guide;  [S53 
and  it  does  not  show  that  be  was  in  any  respect  unworthy  of 
the  affection  and  trust  bestowed  upon  him  by  this  devoted  wife. 
He  was  a  circuit  preacher  of  the  Methodist  Episcopal  church,  de- 
pendent upon  a  limited  annual  stipend  for  his  support.  His  wife 
was  in  ill  health,  and  desirous  to  bestow  upon  him  a  portion  of 
the  fortune  she  bad  inherited  from  her  parents,  in  case  she  should 
be  removed  by  early  death.  To  accomplish  this  object,  the  di*ed 
in  question  was  executed,  as  appears  from  the  deed  and  answer, 
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at  her  own  instance,  three  months  be/b^  her  death,  at  a  time  when 
she  was  able  to  ride  four  miles,  in  company  with  her  sister,  and 
another  young  lady,  to  effect  this  object,  and  when,  for  aught  that 
appears,  she  was  of  sufScient  mental  capacity  to  make  a  contract. 
We  are  of  the  opinion  that  there  is  not  proof,  in  this  case,  sufficient 
to  require  or  justify  the  setting  aside  these  conveyances,  on  the 
ground  of  want  of  capacity  in  Mrs.  Baldwin,  or  for  the  exercise 
of  any  improper  or  undue  influence  over  her,  at  the  time  of  ex- 
ecuting them. 

It  is  objected,  in  the  next  place,  that  a  conveyance  by  a  husband 
and  wife  of  her  separate  estate  to  trustees,  upon  trust  to  reconvey 
to  them  jointly,  is  invalid  in  law  and  equity.  It  is  assumed  that 
the  deed  is  liable  to  the  same  objection  that  exists  to  a  transaction 
of  the  kind  between  guardian  and  ward.  There  does  not  seem  to 
be  much  analogy  between  the  two  cases.  Our  statute  authorisea 
a  wife  to  convey  her  property  by  pursuing  a  given  form,  which, 
in  this  case,  ivas  pursued.  Nor  can  she  be  treated  as  laboring  under 
any  of  the  peculiar  disabilities  incident  to  infancy.  The  law  does 
not  attempt  to  limit  or  control  her  judgment  in  the  disposition  of 
her  property.  It  is  true  she  can  not  convey  directly  to  her  hus- 
band ;  and  the  reason  is  to  be  found,  not  in  the  fact  that  he  is  sup- 
posed to  have  an  undue  influence  over  her — not  that  there  is  any- 
thing unnatural  in  a  wife's  desire  to  make  provision  for  an  affec- 
tionate and  beloved  husband,  out  of  her  more  ample  fortune,  but, 
in  the  legal  fiction,  that,  by  marriage,  her  existence  is  merged  in 
that  of  her  husband,  and  therefore  one  of  the  two  parties  neoes- 
854]  sary  to  make  a  valid  contract  is  wanting.  Hence,  in  a  *con- 
veyance  from  husband  to  wife,  or  e  converso,  the  intervention  of  a 
trustee  is  necessary  to  effect  the  object  i  such  is  the  authority  in  4 
Mason,  45,  where  a  conveyance,  scarcely  distinguishable  in  princi- 
ple from  this,  was  sustained. 

The  next  objection  is  a  want  of  consideration.  The  deed  of 
trust  expresses  the  consideration  of  one  dollar,  and,  in  substance, 
a  desire,  from  love  and  affection,  to  make  provision  for  her  hus- 
band, inasmuch  as  her  brothers  and  sisters  are  otherwise  amply 
provided  for.  Would  it  be  doubtful,  in  a  case  where  other  persons 
than  husband  and  wife  were  parties,  that  this  cohsideration  is  suf- 
ficient? If  not  in  such  a  case,  why  should  it  be  in  this  ?  Counsel 
have  furnished  us  no  satisfactory  reason,  and  none  occurs  to  our 
own  minds. 
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The  remaining  question  is,  as  to  the  nature  of  the  estate  oon- 
Teyed  by  the  deed  from  Spencer,  the  trustee,  to  Baldwin  and  wife. 
The  grant  is  to  them  '^jointly,  their  heirs  and  assigns,  and  to  the 
aurvivor  of  them,  his  or  her  separate  heirs  and  assigns." 

Complainants  contend  that  this  makes  them  tenants  in  common 
with  Baldwin,  because,  otherwise,  the  deed  would  be  considered 
as  creating  a  joint  tenancy.  But  the  respondent,  Baldwin,  has  a 
fee  by  the  terms  of  the  grant,  which  was  to  him  as  survivor,  and 
to  his  heirs  and  assigns.  The  deed  gave  a  joint  estate  to  the  hus» 
band  and  wife,  during  their  lives,  and  a  grant  over  to  him,  as  sur- 
vivor, of  the  entire  estate. 

"No  perpetuity  is  created  by  such  a  grant.  He  holds  title,  not 
upon  the  principle  of  survivorship,  as  an  incident  to  a  joint  ten- 
ancy, but  as  grantee  in  fee,  as  survivor,  by  the  operative  words 
of  the  deed.  The  entire  estate,  by  the  death  of  the  wife,  is  vested 
in  him  and  his  heirs.  This  is  the  effect  of  the  words  of  grant^ 
contained  in  the  instrument  of  conveyance.     Bill  dismissed. 


^David  Loring  v.  John  Mblendy,  E.  W.  Chestbr,  Ed-    [365 
WARD  D.  Mansfield,  Arthur  Elliott,  st  al. 

Where,  prior  to  a  judgment,  a  permanent  leasehold  estate  has  been  conveyed 
by  deed,  absolute  upon  its  face,  though  intended  as  a  security,  there  only 
remained  an  equitable  interest  in  the  judgment  debtor,  to  which  no  judg- 
ment lien  attached ;  and  a  judgment  creditor  who  first  pursued  the  equity 
by  bill,  is  entitled  to  be  first  satisfied. 

A  permanent  leasehold  estate  is  not  a  chattel,  but  is  realty,  subject  to  all  th» 
laws  and  rules  which  attach  to  land. 

This  is  a  bill  in  chancery  from  Hamilton  county. 

The  facts  are  stated  in  the  opinion  of  the  court. 

E.  S.  Haines,  for  complainant,  cited  1  Ohio,  314 ;  5  Mass.  419 ; 
6  Qhio,  162,  163;  4  Johns.  Gh.  690;  3  Ohio,  465,  517;  8  Ohio^ 
22,  23. 

H.  Hall,  for  defendant  Melendy. 

Bead,  J.    This  bill  was  filed  to  subject  an  equity  to  the  satiB- 
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faction  of  a  jadgmeni  at  law,  and  involres  a  question  of  priority  of 
liens. 

Judgment  at  law  had  been  obtained  against  E.  W.  Chester,  in 
favor  of  Loring,  Elliott,  and  the  Lafayette  Bank. 

Chester,  the  judgment  debtor,  had  conveyed  the  premises  in 
question  to  John  Melondy,  by  deed,  absolute  upon  its  face,  thou^^h 
in  fact  a  mortgage,  bearing  date  April  13,  1838,  which  was  re- 
corded on  January  2,  1839.  The  premises  thus  conveyed  were  a 
perpetual  leasehold  estate — a  lease  for  the  term  of  ninety-nine 
years,  renewable  forevor. 

Elliott  had  obtained  two  judgments  against  Chester  and  Mans- 
field, the  latter  as  security,  at  the  October  term  of  the  superior 
court  of  Hamilton  county,  1838,  and  caused  execution  to  be  levied 
upon  said  leasehold  estate  on  March  19,  1839. 
856]  ^David  Loring,  the  complainant,  also  obtained  a  judgment 
against  Chester  at  January  term  of  said  superior  court,  1839,  and 
caused  execution  to  issue,  which  was  returned  nulla  bona.  Loring 
filed  his  bill  to  subject  the  equitable  interest  of  Chester  in  said 
premises,  to  satisfy  his  judgment,  on  April  17,  1839,  subsequent 
to  Elliotts  levy. 

Judgment  was  also  obtained  against  Chester,  in  favor  of  the 
Lafayette  Bank. 

Under  this  state  of  facts,  Melendy  claims  that  his  debt,  secured 
by  mortgage,  shall  bo  first  satisfied. 

Elliott  claims  to  overreach  Melendy's  mortgage,  by  virtue  of  a 
judgment  lien  obtained  prior  to  the  recording  of  the  mortgage. 

Loring  claims  that  Chester's  interest  in  the  premises  is  but  an 
equity,  and  that  having  first  filed  his  bill,  to  subject  it,  he  is  en- 
titled to  have  his  judgment  first  satisfied,  after  Melendy's  mort- 
gage debt,  and  that  the  other  judgment  creditors  are  entitled  but 
pro  rata  to  the  residue. 

These  questions  are  all  disposed  of  by  determining  the  nature 
of  Chester's  estate  in  the  premises. 

By  tlio  execution  of  the  deed  to  Melendy,  which  was  prior  to 
all  the  judgments,  Chester's  whole  legal  estate  passed,  and  left 
with  him  the  bare  equity  to  redeem  on  payment  of  the  debt 
secured.  The  deed  was  absolute  upon  its  face,  and,  for  all 
legal  purposes,  transferred  the  whole  legal  estate.  Judgments 
and  executions  at  law  can  only  affect  and  reach  the  legal  estate. 

In  Baird  v.  Kirtland,  8  Ohio,  23,  the  court  say,  in  order  that  a 
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jodp^ment  may  operate  aB  a  lien,  the  defendant  or  judgment 
debtor  must  have  a  legal   title.    The  fact  that  in  eqaity  the 
grantor  would  have  a  right  to  treat  the  deed  as  a  mortgage,  will 
in  no  sense  authorize  it  to  be  treated  as  a  legal  estate.    The  dis 
Unction  is  between  an  equitable  and  legal  mortgage. 

In  case  of  a  legal  mortgage,  which  the  court,  in  Baird  v.  Kirt- 
land,  define  to  be  a  mortgage,  where  the  condition  of  defeasance 
constitutes  a  part  of  the  deed,  although  the  mortgagor,  *in  [357 
possession,  is  treated  as  the  real  owner  at  law,  and  possesses  an 
estate  to  which  judgment  liens  attach,  and  which  may  be  sold  on 
execution  at  law,  yet,  in  the  case  just  cited,  it  is  expressly  de« 
clared  that  when  the  deed  is  absolute  upon  its  face,  no  such  legal 
estate  remains  in  the  grantor.  The  express  point  of  the  case  was, 
that  whore  the  deed  was  absolute  upon  its  face,  the  grantor  had 
no  interest  upon  which  a  judgment  lion  could  attach. 

Elliott,  then,  takes  nothing  by  virtue  of  his  judgment  lien  and 
levy,  because  neither  can  reacli  an  equity.  Melendy  having  the 
legal  estate  by  virtue  of  his  deed,  which  in  equity  is  a  mortgage, 
is  entitled  to  have  his  debt  first  satisfied. 

goring,  having  first  subjected  Chester's  equity,  is  entitled,  by 
reason  of  his  superior  diligence,  to  have  his  judgment  first  fully 
satisfied  after  Melendy;  and  Elliott,  and  the  other  judgment 
creditors,  will  come  in^  pro  rata,  tor  the  residue. 

This  disposes  of  the  whole  case,  although  it  was  reserved  to  d6« 
termine  the  question,  whether  a  perpetual  lease  was  to  be  re- 
garded as  a  mere  chattel,  or  as  "lands  and  tenements,''  to  which 
judgment  liens  attach. 

Whether  we  call  it  lands  and  tenements,  or  a  chattel,  we  should 
arrive  at  the  same  result,  respecting  the  rights  of  these  parties, 
which  we  have  above  declared.  For,  although  a  perpetual  lease 
may  be  called  a  chattel,  yet,  for  all  purposes  of  conveyance  or 
sale,  it  has  always  been  treated  as  land  capable  of  being  charged, 
incumbered,  and  disposed  of,  only  in  the  same  manner. 

In  the  case  of  the  Widow  and  Heirs  at  Law  of  William  Rey- 
nolds V.  Tbe  Commissioners  of  Stark  County,  5  Ohio,  204,  the 
court  say:  "A  lease  is  personal  property,  although  it  contains  a 
stipulation  that  it  shall  be  renewable  forever." 

But  it  has  been  the  policy  of  our  law  for  many,  and,  in  fact,  for 
most  purposes,  to  treat  permanent  leases  as  lands ;  such  has  always 
been  the  case  for  purposes  of  sale  and  transier;  and  the  question. 
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18  now,  whether  such  leases  are  not  put  upon  the  footing  of  lands 
for  all  purposes. 

358]  "("By  the  act  of  June  20,  1821,  Chase's  L.  1185,  it  is  de- 
clared that  permanent  leases,  in  cases  of  judgments  and  execu* 
tions  levied  thereon,  shall  be  considered  as  real  estate,  and  shall 
be  governed,in  their  sale,  by  the  laws  applicable  to  the  sale  of  real 
estate  then  in  existence,  or  such  as  may  be  enacted.  By  the  act  of 
March  5,  1839,  Swan's  Stat.  289,  permanent  leasehold  estates,  for 
the  purposes  of  descent  and  distribution,  and  for  sales  on  execu- 
tion, are  subject  to  the  same  laws  that  apply  to  estates  in  fee. 

Since  the  passage  of  this  last  act,  we  may  feel  ourselves  admon- 
ished by  the  uniform  policy  of  our  legislature,  by  calling  things  by 
their  real  names,  to  harmonize  our  whole  system  of  land  jurispru- 
dence. To  withdraw  permanent  leasehold  estates  from  their 
anomalous  position,  between  chattel  and  realty,  and  by  calling 
them  what  in  truth  they  are,  lands,  we  relieve  them  from  all 
doubt  as  to  the  principles  and  laws  which  shall  control  them,  and 
assign  to  them  a  certain  and  fixed  place  in  the  law.  A  permanent 
leasehold  estate  is  not  a  chattel,  but  is,  in  truth,  land,  carrying 
the  fee.  Such  is  the' nature  of  the  estate,  and  so  it  has  been  con- 
sidered and  treated  in  the  legislation  of  our  state.  We  therefore 
declare  that  permanent  leasehold  estates  are  lands  subject  to  all 
the  rules  and  laws  which  attach  to  land  for  all  purposes,  and  that 
judgment  liens  attach  to  them  as  lands. 

In  thus  emancipating  permanent  leasehold  estates  from  a  name 
too  narrow  to  convey  their  idea,  and  rules  too  contracted  for  their 
control,  we  are  only  carrying  out  the  policy  of  our  legislature 
upon  this  subject.  And  although  this  case  might  have  been  dis- 
posed of  without  deciding  this  point,  yet  as  it  fairly  comes  up,  and 
was  the  point  upon  which  the  case  was  reserved,  we  have  thought 
proper  to  put  this  doubtful  question  at  rest. 

Decree  for  complainant. 
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*Thk  Lesssb  of  Thomas  J.  Kobthbop  v.  J  amis  Dsvobe.    [359 

Thb  Lessee  of  Dbmas  Adahs  and  William  L.  Caset  v.  Anubew 

Bainteb. 

When  a  sale  for  taxes  is  made  on  the  10th  day  of  November^  under  the  statute 
of  1822,  and  the  order  of  confirmation  describes  a  sale  made  on  the  10th, 
11th,  and  12th  days  of  December,  no  title  passes. 

These  were  actions  of  ejectment  from  the  county  of  Maskingam, 
and  were  submitted  to  the  court  upon  an  agreed  statement  of 
facts. 

Habpeb,  Adams,  and  Stilwell,  for  plaintiffs. 

GoDDARD  and  Converse,  for  defendants. 

No  arguments  were  furnished  to  the  reporter. 

Lane,  C.  J.  In  these  cases  it  is  necessary  to  notice  but  one 
point.  The  plaintiff  holds  the  title  claimed  from  the  patentee, 
and  is  entitled  to  recover,  unless  his  right  has  been  extinguished 
by  a  tax  sale.  The  sale  was  made  under  a  judgment  rendered 
;inder  the  statute  of  1822,  to  recover  taxes  delinquent  previous  to 
1820.  The  statute  required  a  judgment,  advertisement,  sale,  con* 
firmation,  and  deed.  Chase's  Stat.  1216:  The  judgment  was  ren- 
dered in  the  common  pleas  of  Muskingum,  at  the  August  term, 
1824.  The  land  was  advertised  for  sale,  and  sold  on  November 
10,  1824.  At  the  December  term,  held  on  December  12,  1824,  an 
order  of  confirmation  was  made,  reciting  that  the  sale  was  made 
on  the  10th,  lltb,  and  12th  days  of  December. 

This  mistake  in  the  description  of  the  time  of  sale  appears  to 
ns  a  fatal  defect  in  the  defendant's  title.  Although  it  is  argued 
that  no  other  sale  was  made,  except  that  on  the  10th  of  Novo mbor, 
^nd  the  time  is  probably  misdescribed  through  the  inad-  [360 
vertence  of  the  clerk,  yet,  as  the  order  stands,  it  affords  no  evi- 
dence that  the  sale  of  November  was  ever  acted  upon  by  the  court. 

Judgment  for  plaintiff. 
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Ebenezer  6.  Woodward  v.  Suydam  and  Bltdenbitbo. 

Wbero  a  commission  merchant,  from  time  to  time,  sends  an  account  of  sales 
to  his  principal,  who  malces  no  objection  to  the  sales,  and  draws  for  the 
balance  of  the  account  rendered,  it  is  a  ratification  of  the  sales,  and  the 
principal  can  not  recover  for  any  alleged  violation  of  his  instructions  as 
to  the  terms  of  sale. 

The  value  of  goods  sold  by  a  commission  merchant,  contrary  to  the  instruc- 
tions of  his  principal,  may  be  recovered,  under  the  common  count  for 
goods  sold  and  delivered. 

This  was  an  action  of  assumpsit  from  the  ooanty  of  Enox,  re- 
served on  a  motion  for  a  new  trial  by  the  defendants,  against 
whom  a  verdict  was  rendered  on  the  circait. 

The  case  was  argued,  in  support  of  the  motion,  by  H.  B.  Cttrtis, 
and  GoDDARD  &  Converse,  and  by  C.  Delano  and  H.  Stanbsry, 
contra. 

The  material  facts  and  points  made  are  stated  in  the  opinion  of 
the  court. 

Wood,  J.  The  declaration  contains  four  counts.  In  the  first, 
second,  and  third  counts,  the  defendants  are  charged,  as  factors 
and  commission  merchants,  with  having  received  1,3^2  barrels  of 
flour  of  the  plaintiff,  on  consignment,  with  instructions  not  to  sell 
for  less  than  eight  dollars  per  barrel,  and  with  having  disregarded 
such  instructions,  to  the  damage  of  the  plaintiff. 
861]  *The.  fourth  is  a  common  count,  for  goods,  wares,  etc.,  sold 
paid,  and  delivered,  work  and  labor  done,  money  lent,  had  and 
received,  and  on  an  account  stated.     Plea,  non  assumj^sit. 

The  reasons  filed  for  a  new  trial  are : 

1.  The  verdict  is  contrary  to  the  evidence. 

2.  The  damages  are  excessive. 

3.  The  evidence  was  not  admissible  under  the  declaration. 

On  the  trial  of  the  case,  it  appears  to  have  been  proved,  in  sub- 
stance, that,  on  May  28,  1838,  the  defendants  wore  instructed  by 
the  plaintiff  not  to  sell  his  flour,  when  it  should  arrive,  for  less 
than  eight  dollars  per  barrel  cash.  The  defendant  resided  in 
the  city  of  New  York,  and,  between  the  10th  and  20th  days  of 
June,  the  flour  was  arriving  in  the  city,  and  the  defendants  put- 
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ting  it  ID  store  in  their  upper  lofts.  The  defondant,  Blydenburg, 
about  this  time,  showed  it  to  a  Mr.  Norton,  representing  it  as  a 
superior  article,  saying  he  was  waiting  a  rise  in  the  market,  and 
was  not  at  liberty  to  sell  it  at  less  than  eight  dollars  per  barrel, 
according  to  the  plaintiff's  directions. 

On  June  19,  1838,  the  defendants  wrote  to  the  plaintiff  that  all 
his  flour  was  in  store,  and  they  were  waiting  the  market  and'  his 
orders.  On  the  3d  of  July,  they  again  wrote  to  the  plaintiff, 
advising  him  of  the  market,  and  desiring  his  opinion,  as  to  sales, 
etc.  On  the  16th  of  July,  the  defendants  again  wrote  to  the 
plaintiff  that  his  letter  of  the  10th  of  July  was  received,  and  his 
intention,  in  relation  to  the  flour,  should  be  attended  to.  On  the 
26th  of  July,  they  again  wrote,  they  had  stored  all  the  plaintiff's 
ilour,  and,  of  course,  had  not  offered  any  for  sale,  except  fifty 
barrels  of  Norton's  brand,  which  they  had  sold  on  the  15th, 
with  a  view  to  ascertain  how  it  kept,  and  should  make  no  further 
sales  until  they  heard  from  him. 

On  the  10th  of  July,  the  plaintiff  wrote  to  the  defendants, 
amongst  other  things,  '*I  wish  you  to  hold  on  to  my  flour,  unless 
you  can  obtain  somewhere  in  the  neighborhood  of  eight  dollars  per 
barrel,  etc.;  I  shall  be  in  New  York  in  August."  *0n  the  [362 
19th  of  July,  the  plaintiff  again  wrote  to  the  defendants,  to  hold 
on  to  his  flour  until  August  or  September,  if  it  should  not  advance 
before,  and  again  repeated,  he  would  be  in  New  York  in  August 

The  flour  was  sold  in  New  York,  between  the  10th  of  July  and 
13th  of  September,  for  (9,844.32,  or  a  fraction  more,  on  an  average, 
than  seven  dollars  and  seven  cents  per  barrel.  It  is  pretty 
clearly  shown  that  the  plaintiff  arrived  in  New  York  in  August, 
and,  while  there,  483  barrels  of  this  flour  were  sold  by  the  defend- 
ants; that  the  plaintiff  had  frequent  interviews  with  the  defend- 
ants, while  in  the  city;  that  813  barrels  of  the  flour  had  been  sold  be- 
fore the  plaintiff  arrived,  and  96  after  he  left  the  city.  The  plaintiff 
appears  to  have  received  of  the  defendants,  while  in  New  York, 
$l,50lj;  and  there  is  no  evidence  of  any  dissatisfaction,  expressed 
by  him  to  the  defendants,  whilst  there. 

On  the  17th  of  September,  the  defendants  transmitted  to  the 
plaintiff  an  account  of  all  the  sales  of  the  flour,  and  the  plaintiff 
drew  for  the  balance  in  their  hands,  and  expressed  no  disapproba- 
tion.    The  evidence  also  shows  that,  in  September,  flour  advanced 
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in  tho  market  to  89.50  per  barrel.  This  was  after  the  moat  of  tbe 
plain tifiTB  flour  had  been  sold.    These  are  substantially  the  proofs. 

The  counsel  for  tho  defendants  then  asked  the  court  to  instruct 
tbe  jury  that  the  plaintiff  was  not  entitled  to  recover,  because  of 
the  variance  between  the  proof  and  the  declaration,  The  court 
instructed  the  jury,  that,  as  the  declaration  averred,  the  defend- 
ants received  the  flour  to  sell  at  eight  dollars  per  barrel,  the  aver- 
ment was  not  sustained  by  the  plaintiff's  letter  of  instructions,  of 
the  10th  of  July,  to  hold  on  to  his  flour,  unless  they  could  obtain 
somewhere  in  the  neijghborhood  of  eight  dollars  per  barrel,  and 
that  the  plaintiff  was  not  entitled  to  recover  under  the  special 
counts,  but  that  the  evidence  was  properly  admissible  under  the 
common  count  for  goods  sold  and  delivered;  and  the  rule  of 
damages  would  be,  the  value  of  the  flour  at  the  time  it  was  sold  by 
363]  the  defendants,  in  violation  of  their  ^instructions;  and  it 
was  the  real  value,  at  the  time  of  sale,  which  should  be  ascertained. 

With  these  instructions,  the  court  are  satisfied.  They  are, 
doubtless,  the  law  of  the  case,  as  the  evidence  appeared  on  the 
trial.  As  the  flour  was  sold  by  the  defendants  contrary  to  the 
plaintiff's  directions,  it  appears  to  us  the  plaintiff  is  authorized 
by  the  books  to  treat  them  as  purchasers,  and  to  recover  the  value, 
as  for  goQds  sold.  6  Ohio,  349 ;  7  Johns.  132 ;  12  Wend.  38.  But, 
taking  this  view  of  the  case,  the  damages  are  unquestionably  ex- 
cessive, upon  any  legal  calculation  which  can  be  made.  Wo  shall 
not,  however,  go  into  particulars  upon  this  point,  as  there  is  an- 
other view  of  the  case  upon  which  a  new  trial  should  be  granted, 
and,  from  the  evidence,  as  before  presented,  leaves  it  clear,  in  our 
opinion,  that  the  verdict  should  have  been  for  the  defendants. 

The  evidence  is,  that  the  defendants,  frequently,  from  time  to 
time,  advised  the  plaintiff  of  the  sales  of  the  flour;  a  part  of  it 
was  sold  while  he  was  present  in  New  York ;  he  received  advices 
of  the  last  of  the  sales,  and  drew  lor  the  balance  of  the  money  in 
the  delendant's  hands;  and  at  no  time  disaffirmed,  disapprobated, 
or  censured  their  proceedings,  until  the  institution  of  this  suit. 

The  plaintiff,  therefore,  in  our  opinion,  falls  within  the  princi- 
ple recognized  by  Justice  Story,  in  his  work  on  Agency,  and  which 
is  supported  by  numerous  authorities  cited  by  him,  in  the  mar- 
gin of  the  same  page,  that,  "  If  a  factor  should  sell  goods  for  a 
price  below  his  limits,  and  should  send  an  account  of  his  sales  to 
his  principal,  who  should  make  no  objection,  but  should  draw  for 
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the  balance  admitted  to  be  due  on  the  account,  it  would  amount 
to  a  ratification  of  the  sale."     Story  on  Agency,  262. 

This  seems  to  be  the  identical  ease  before  us.  A  new  trial  must 
be  granted,  at  the  defendants'  costs. 

New  trial  granted. 


♦Abraham  Case  v.  Columbus  Habt  and  James  W.  Hum-    [364 

PHEEY. 

A  landlord  leasing  to  a  cropper  for  one  year,  reserving,  as  rent,  a  part  of 
the  grain,  has  a  lien  upon  the  growing  crop,  and  the  entire  crop  can  not 
be  removed  by  the  tenant,  or  those  acting  under  him,  until  the  rent  la 
provided  for. 

Trover  will  lie  for  the  landlord's  share. 

This  is  a  motion  for  a  new  trial,  in  an  action  of  trover,  from  the 
county  of  Huron. 

It  is  submitted  to  the  court  upon  the  following  agreed  case : 

"  On  February  12,  1839,  the  plaintiflF,  Case,  leased  to  Petty  and 
Brayton  a  portion  of  his  farm,  in  the  township  of  Lyme,  Huron 
county.  The  material  parts  of  the  lease  are  as  follows :  '  Article 
of  agreement,  made  this  February  12,  1839,  between  Abraham 
Case,  of  the  first  part,  and  Charles  Petty  and  Eufas  Brayton,  of 
the  second  part,  witneaseth :  the  said  party  of  the  first  part  agreea 
to  rent  to  said  party  of  the  second  part  the  west  side  of  the  roac\ 
running  through  the  fiarmof  the  party  of  the  first  part,  in  Lyme, 
'  for  one  year.  The  party  of  the  second  part  is  to  till  forty  acres 
of  land,  in  a  good  workmanlike  manner  (twenty-five  acres  of 
corn,  and  the  remainder  of  it  in  oats  and  wheat),  and  to  deliver 
to  said  party  of  the  first  part,  in  the  half-bushel,  one-third  part 
of  all  the  grain  that  is  raised  on  the  above-mentioned  land.' 

"  Shortly  afterward,  Petty  bought  out  Brayton,  and  became  the 
sole  owner  of  the  interest  in  the  lease.  About  November  1,  1839, 
James  Hamilton  and  Bruno  Silva,  two  of  the  creditors  of  Petty, 
recovered  judgments  against  him,  one  in  the  sum  of  S25,  and  the 
other  about  $30 ;  and  on  these  judgments  executions  issued  the 
same  day,  placed  in  the  hands  of  the  defendant,  Humphrey,  who 
was  the  constable  of   the  township,  and  who  afterward   made 

311 


Digitized  by  VjOOQIC 


365  SUPREME  COURT  OF  OHIO. 

Case  V.  Hart  and  Humphrey. 

return  thereon  that  he  had  levied  the  same  on  a  field  of  corn 
(being  a  field  of  corn  then  standing  on  the  leased  promises,  and 
cultivated  under  said  lease  by  Petty),  and,  on  November  12,  1839, 
365]  as  ^appeared  from  the  return,  he  sold  the  corn  to  the  de- 
fendant. Hart.  It  appeared  in  evidence,  that  Hart  was  security 
for  the  defendant,  Petty,  in  the  judgments,  and  that,  in  bidding, 
he  did  so  at  the  instance  of  Hamilton,  who  was  absent  on  the  day 
of  sale,  and  that  the  bid  was  made  to  secure  himself  and  the 
plaintiffs  in  the  judgments;  and  that  this  was  the  arrangement 
by  which  Petty  was  to  go  on  under  the  lease,  harvest  the  corn,  and 
pay  the  judgments. 

'*  Petty  went  on  and  harvested  the  whole  field  of  corn,  and  evi- 
dence was  introduced  by  the  plaintiff,  which  tended  to  prove  that 
Petty  harvested  the  whole,  field  of  corn  by  the  direction  of  the 
defendant,  Hart,  and  as  his  agent;  but  as  to  this  last  point  there 
was  some  coufiicting  testimony.  Petty  removed  all  the  corn  from 
the  field.  A  load  or  two  only  was  taken  to  the  barn  of  Hart  to 
be  thrashed,  and  only  this  ever  came  to  the  possession  of  Hart. 
There  was  evidence  that  the  plaintiff  said  to  Hart,  after  the  pur- 
chase, that  there  was  corn  enough  to  pay  him  and  to  pay  the 
judgments  too.  The  return  on  Silva's  execution  is  in  these  words: 
*Nov.  12.  Sold  the  property  to  Mr.  C.  Hart,  for  which  Hart  had 
not  paid  when  the  proceedings  were  stayed  by  order  of  plaintiff.' 
The  corn  was  husked  out  by  Petty,  and  enough  of  it  to  satisfy 
the  judgments  went  to  pay  them;  but  the  plaintiff,  Case,  never 
got  any  of  it. 

**The  counsel  for  the  defendants  asked  the  court  to  charge  the 
jury,  that,  though  the  return  was  of  a  levy  on  the  whole  field, 
yet,  if  they  believed  that  the  constable,  at  the  sale,  and  Hart,  then 
and  aflerward,  only  intended  to  claim  the  two-thirds  of  the  corn 
which  belonged  to  Petty,  and  that  Petty  was  not  authorized  by 
Hart  to  harvest  or  take  away  any  more  from  the  field,  that  then 
the  plaintiff  ought  not  to  recover. 

"  This  charge  the  court  refused  to  give,  but  did  charge  the  jury 
that,  under  the  above  lease  and  evidence,  neither  the  constable. 
Hart,  nor  the  tenant  would  have  any  right  to  take  away  any  por- 
tion of  the  corn,  until  he  had  first  set  it  out  to  the  plaintiff,  Case, 
the  pai-t  that  belonged  to  him.  To  this  charge  the  defendanti 
objected  and  asked  for  a  new  trial." 
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*No  argament  for  the  plaintiff  came  to  the  hands  of  the  [366 
reporter. 

BoALT  &  Worcester,  for  defendants,  argaed : 

That  the  lease  of  the  plaintiff,  to  Petty  and  Brayton,  passed  an 
interest  in  the  Bdil,  and  was  a  lease  for  a  year,  and  not  a  contract 
which  merely  aathorized  thorn  to  enter  and  cultivate  the  soil  for  a 
single  crop.  4  Kent's  Com.  85,  95;  1  Johns.  267;  Hill.  Abr.  1J3; 
9  Johns.  113 ;  4  Dana's  Abr.  129. 

Thut  no  interest  in  the  corn  or  other  grain  vested  in  the  land- 
lord antil  the  /(^rain  was  harvested  and  his  share  separated  from 
the  mass  by  delivery.  9  Johns.  113;  5  Pick.  522;  1  Hill.  Abr. 
148,  and  cases  there  cited. 

That  no  sach  interest  is  vested  in  the  landlord  by  the  statute. 
Swan's  Stat.  520,  sec.  84.  The  construction  of  th^s  statute  being 
undetermined  by  our  own  courts,  we  may  look  to  similar  statutes 
in  other  states.  In  Kentucky,  a  statu ce. for  like  purpose  is  in  force, 
to  which  the  English  decisions  upon  8  Ann,  ch.  14,  have  been 
held  applicable.  2  Dana,  208;  3  Dana,  211.  So,  also,  have  been 
the  decisions  in  New  York  upon  their  statutes,  in  relation  to  this 
subject.  11  Johns.  186;  17  Wend.  39;  13  Sorg.  &  Rawle,  297. 
Upon  the  construction  of  these  statutes,  and  8  Ann,  ch.  14,  it  has 
been  decided,  that  the  lien  applies  only  to  the  immediate  land- 
lord, and  not  as  between  the  ground  landlord  and  a  sublessee. 
Burnet's  case.  Strange,  787.  That  the  landlord  must  notify  the 
sheriff  of  his  lien  prior  to  a  sale  under  judicial  process  and  de- 
mand his  rent,  otherwise  it  is  not  the  duty  of  the  sheriff  to  retain 
the  rent.  Warring  r.  Duberry,  Strange,  97.  This  notice  is  re- 
quired from  the  nature  of  the  case,  although  the  statute  is  silent. 
1  Strange,  214;  2  Wils.  240;  11  Johns.  186;  17  Wend.  39;  4  Wend. 
476 ;  2  Dana,  209 ;  3  Dana,  211 ;  5  Watt,  139 ;  13  Serg.  &  Rawle,  297. 
If  the  sheriff,  after  demand,  remove  the  goods,  he  is  liable  only 
for  their  value,  deducting  expenses.  *Dodd  v.  Sax  by,  [367 
Strange,  1024.  The  remedy  of  the  landlord  is  by  motion  to  the 
court,  that  the  money  be  paid  to  him,  or  by  a  special  action  on 
the  case.  2  Wils.  140;  17  Wend.  39;  4  Wend.  576.  The  rent 
murtt  bo  that  of  the  year  immediately  preceding  the  execution.  1 
Strange,  214.  A  bill  of  sale  of  the  goods  is  a  removal  of  them, 
and  vests  the  title  in  the  purchaser  unincumbered  by  the  land- 
lord's lien.    1  Atk.  104;  2  Dana,  209.     The  purchaser  under  exe- 

313 


Digitized  by  VjOOQ IC 


368  SUPKBME  COURT  OF  OHIO. 

Oaee  v.  Hart  and  Hamphrej. 

cation  acquires  a  title  discharged  of  the  lien,  and  no  suit  will  be 
against  him  for  the  property.     2  Dana,  212. 

They  contended  that  the  plaintiff  had  not,  either  at  common 
law  or  upon  a  proper  constraction  of  the  statute,  such  property  in 
'  the  crop  as  to  maintain  trover,  and  that  the  facts  did  not  show  a 
conversion  sufficient  to  support  such  action. 

BiBOHARD,  J.  By  the  terms  of  the  agreement,  which  is  a  lease 
to  a  cropper  for  a  year,  the  landlord  was  to  receive  one-third  of 
the  corn  and  oats  raised,  to  be  delivered  in  the  half- bushel.  The 
position  taken  by  the  defendants'  counsel,  upon  which  turn  the 
whole  merits  of  this  motion,  is,  that  until  the  delivery  of  the  third 
part  of  the  crops  reserved  as  rent,  the  landlord  had  no  property 
in  them,  and  that  consequently  trover  does  not  lie.  By  the  usage 
of  the  country,  so  long  continued  as  to  have  become  the  law  of 
the  land,  a  landlord  thus  leasing  has  a  lien  apon  or  property  in 
the  growing  crop  until  the.rent  reserved  is  satisfied.  The  rent  ia 
the  joint  production  of  the  lessor's  land  and  the  labor  of  the 
lessee.  By  section  84  of  Swan's  Stat.  520,  this  lien  or  species  of 
property  in  the  landlord  is  recognized,  and  provision  is  made  by 
which  the  interest  of  landlords  or  tenants,  respectively,  in  the 
growing  crop  may  be  sold,  on  execution,  subject  to  the  interest  or 
claim  of  the  party,  whether  landlord  or  tenant,  against  whom  the 
process  may  not  issue.  To  preserve  this  lien,  therefore,  it  is 
necessary  to  hold  that  the  entire  crop  should  not  bo  removed  by 
iho  tenant,  or  those  acting  in  his  behalf,  or  as  successors  to  his 
rights,  without  first  satisfying  the  landlord's  rent.  But  the  con- 
368]  stable,  occupying  the  place  of  the  ^tenant  in  this  matter, 
seized  and  sold,  and  the  purchaser  carried  away,  the  whole  crop, 
by  which  the  landlord's  interest  in  it  was  lost.  The  sale  wrought 
as  to  him  a  conversion  and  destruction  of  the  whole  property. 
The  instruction  to  the  jury,  that  the  plaintiff  could  not  recover  if 
neither  of  the  defendants  intended  to  take  more  than  two-thirds 
of  the  crop,  was  properly  refused.  The  intention  with  which  the 
act  was  done  could  not  excuse  them  from  responsibility.  Their 
acts  were  an  illegal  violation  of  the  plaintiff's  rights,  and,  if 
arising  in  innocent  mistake,  they  are  responsible  for  the  actual 
injury  committed  by  them  or  their  agent. 

Wo  think  the  action  of  trover  will  lie,  and  that  the  value  of  the 
landlord's  share  of  what  was  taken,  is  the  rule  of  damages. 

Motion  overruled. 
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Th«  Commissioners  of  Teumbull  County  v.  John  Hutchins. 

Tho  county  commissioners  are,  by  law,  required  to  furnish  buildings  and  every- 
thing necessary  to  be  used  and  employed  in  the  public  administration  of 
justice,  and  are  chargeable  with  the  purchase  of  a  press  for  the  seal  of  the 
court. 

The  secretary  of  state  is  requiredi  by  law,  to  furnish  all  seals  for  the  several 
courts,  as  well  in  case  of  loss  as  in  the  first  instance. 

Assumpsit  is  the  proper  form  of  action  against  the  commissioners,  by  the 
clerk,  for  the  price  of  the  press. 

This  is  a  writ  of  error  to  the  court  of  common  pleas  of  Trum- 
bull county. 

The  suit  below  was  an  action  of  assumpsit,  brought  by  John 
Hutchins,  clerk  of  the  court  of  common  pleas  of  the  county  of 
Trumbull,  against  the  commissioners  of  said  county,  to  recover 
the  price  of  a  press  and  seal  purchased  by  said  Hutchins  for  the 
use  of  his  office.  It  was  submitted  to  the  court  upon  an  agreed 
state  of  tacts,  which  were,  in  substance,  as  follows: 

♦The  plaintiffs  demand  was  for  money,  paid  by  him,  for  [369 
a  press  and  seal  for  the  use  of  bis  office,  as  clerk  of  the  court  of 
common  pleas  for  Trumbull  county,  the  old  one  being  broken  and 
unfit  for  use.  The  county  commissioners  had  not  been  consulted, 
nor  had  they  authorized  the  purchase,  or  been  informed  of  the 
fact,  until  after  the  purchase  was  made.  Afler  the  purchase  the 
account  was  presented  to  them,  and  disallowed,  before  the  bring- 
ing of  this  suit. 

The  defendant  moved  for  a  nonsuit,  upon  the  ground  that  the 
commissioners  of  the  county  neither  authorizod  the  purchase  nor 
assented  to  it,  either  before  or  after  it  was  made,  and  for  the  ad- 
ditional reason,  that  if  the  plaintiff  could  recover  at  all,  this  was 
not  the  form  of  action,  but  the  plaintiff  should  have  appealed 
from  the  decision  of  the  county  commissioners  in  rejecting  tho  ac- 
count. The  court  below  refused  such  nonsuit,  but  rendered  judg- 
ment in  favor  of  the  plaintiff  for  the  amount  claimed  as  the  price 
of  the  press  and  seal. 

To  reverse  this  decision,  this  writ  of  error  is  brought. 

Cbowell  &  Abell,  for  plaintiff  in  error,  made  the  following 
points : 

1.  The  present  action  can,  in  no  event,  be  maintained :  1.  £e- 
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canse  the  press  and  seal  are  not  proper  subjects  of  county  ex- 
penditure; they  should  be  furnished  by  the  secretary  of  state. 
2.  The  action  is  barred  by  the  decision  of  the  commissioners,  re- 
jecting the  account  on  which  it  is  broup;ht,  from  which  no  appeal 
was  taken,  as  the  law  provides.  3.  There  is  no  promise,  either 
express  or  implied,  on  the  part  of  the  commissioners,  to  pay  the 
amount,  the  purchase  having  been  made  without  their  knowledge 
or  consent,  and  against  their  will,  and  thou^^b  they  "  may  sue  and 
be  sued/'  it  will  be  seen  that  it  is  only  upon  contracts  to  which 
they  are  parties,  or  have  given  their  assent,  as  officers  of  the 
county,  whose  duties  are  prescribed,  and  whose  powers  are  lim- 
ited by  law. 

2.  The  only  appropriate  remedy,  if  the  commissioners  were 
wrong  in  rejecting  the  account,  is  by  mandamus^  to  compel  them 
370]  to  do  their  duty  and  allow  it.  In  this  proceeding,  the  *whole 
question  could  be  determined;  as  well  the  power  of  the  clerk  to 
bind  the  commissioners  by  contract,  made  without  their  knowl- 
edge or  consent,  as  that  of  the  commissioners,  by  refusing  to  pay 
what  they  deemed  an  unlawful  demand,  to  protect  the  county 
treasury  from  unauthorized  expenditures. 

3.  Ot  all  the  officers  of  the  county,  the  commissioners  alone  are 
empowered  to  levy  taxes  on  the  people,  and  for  this  reason,  among 
others,  it  seems  to  be  the  policy  of  the  law,  and  it  is  certainly  a 
wise  policy,  to  limit  and  confine  the  power  of  incurring  expenses 
for  "county  purposes"  to  them  solely,  who  alone  can  levy  taxes 
to  pay  them. 

They  cited,  in  support  of  their  positions,  the  following  au- 
thorities: Swan's  Slat.  206,  207,  402,  509,  740-742,  849,  850; 
Comraisnionera  of  Brown  County  V.  Butt,  1  Ohio,  446;  5  Ohio, 
490,  542;  Smith  v.  Commissioners  of  Portage  County,  9  Ohio, 
27,  28. 

John  Hutchins,  for  defendant  in  error,  contra : 

Head,  J.  This  record  raises  the  question  simply  whether  the 
county  commissioners  are,  in  law,  bound  to  furnish  the  clerk  with 
the  seal  of  the  court  of  common  pleas  of  the  county,  and  a  press 
neccBHary  to  its  use,  and  if  so,  whether  an  action  of  assumpsit  will 
lie,  for  the  price  of  their  purchase,  by  the  clerk. 

If  it  be  the  legal  duty  of  the  commissioners  to  furnish  the  press 
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and  seal,  the  price  paid  for  their  purchase  by  the  clerk,  is  prop* 
erly  recoverable  in  an  action  of  assumpsit. 

A  press,  of  some  description,  is  necessary  to  the  use  of  the  seal 
of  the  court.  The  seal  is  the  legal  authentication  of  the  process 
and  the  records  of  the  court,  and  it  is  the  duty  of  the  clerk  to 
affix  it.  Thus,  under  our  law,  a  seal  is  incident  to  the  adminis- 
tration of  justice,  and  the  press  a  necessary  incident  to  the  seal. 
Both  are  therefore  connected  with  the  administration  of  justice,  as 
means  or  instruments  necessary  for  the  performance  of  absolute 
legal  requirements.  The  administration  of  justice  *is  a  [371 
public  charge,  and  so  is  everything  necessary  to  its  administration. 

It  is  the  legal  duty  of  the  county  ^commissioners  to  furnish  all 
things  coupled  with  the  administration  of  jastico  within  the  limits 
of  their  own  county.  It  is  their  duty  to  furnish  suitable  and  con- 
venient buildings  for  holding  court,  at  the  expense  of  the  county; 
and  fire-proof  offices  for  the  use  of  the  clerk,  and  for  the  preserva- 
tion  of  the  records  and  papers  connected  with  the  business  of  the 
court.  In  fitting  up  their  court  rooms  and  offices,  it  is  the  duty  of 
the  commissioners  to  fit  them  up  as  court  rooms  and  clerks'  offices, 
and  this  requires  that  they  should  be  supplied  with,  and  contain 
those  things  which  are  necessary  to  enable  the  officers  for  whose 
public  Dse  they  are  fitted  up,  to  perform  their  official  duties.  But 
the  court  in  this  case  conceive  that  a  proper  construction  of  the 
words  of  the  statute,  which  declares  that  'Hhe  clerk  shall  receive 
a  reasonable  allowance  for  blank  books  and  stationery,"  includes 
the  press  necessary  to  the  use  of  the  seal,  and  requires  the  county 
commissioners  either  to  furnish  or  pay  for  it  out  of  the  coauty 
funds.  The  word  **  stationery'*  embraces  all  things  necessarily 
employed  by  the  clerk  for  the  purpose  of  writing  and  authenii- 
cating  every  species  of  writing  which  the  law  requires  the  clerk  to 
write  and  authenticate;  especially  all  such  things  as  are  necessa- 
rily connected  with  the  office  for  such  purpose.  The  press  is  an 
article  of  this  description.  Upon  these  grounds,  so  far  as  the  pres<) 
alluded  to  is  involved,  the  clerk  would  be  entitled  to  recover.  But 
as  to  the  seal  of  the  court  of  common  pleas,  the  county  commis- 
sioners are  not  bound  to  furnish  it.  The  statute  provides  that  the 
secretary  of  state  shall  furnish  the  seal  of  the  several  courts  to 
their  respective  clerks. 

The  words  of  the  statute  are  *'  that  the  secretary  of  state  shall 
procure,  at  the  expense  of  the  statOi  for  each  organized  county, 

317 


Digitized  by  VjOOQ IC 


372  SUPREME  COURT  OF  OHIO. 

Jeffries  v.  Ankeny  et  al. 

where  the  Bame  has  not  been  done,  a  seal  for  the  Supreme  Court 
and  court  of  common  pleas,  of  the  same  description  and  device 
with  those  heretofore  furnished  to  the  clerks  of  the  respective 
counties." 

372]  *It  has  been  supposed  by  some,  that  the  secretary  of  state 
is  only  bound  to  furnish  the  first  seal  to  newly  organized  counties, 
and  not  to  supply  counties  which  have  bad  seals  with  new  seals, 
in  the  place  of  such  as  may  have  been  lost,  worn  out,  or  otherwise 
rendered  unfit  for  use.  Such  is  said  to  have  been  the  constructioo 
put  upo»this  act  by  the  practice  of  the  several  secretaries  of  state. 
Such  construction  the  court  conceive  to  be  erroneous,  and  we  hold 
that  the  secretary  of  state  is-  required  by  the  act  to  furnish  seals 
for  the  courts  of  all  ^iounties  which  have  no  seal,  as  well  to  counties 
that  have  bad  seals,  which  have  been  iost^  worn  out,  or  otherwise 
rendered  useless,  as  to  newly  organized  counties  that  have  never 
had  a  seal.  The  statute  intends  to  secure  similarity  or  likeness 
of  seal  of  the  same  courts.  •  To  furnish  such  devolves  upon  the 
secretary  of  state.  If  called  upon,  it  is  his  duty  to  famish  seals 
to  all  counties  which  have  none. 

The  intention  of  the  legislature  would  be  as  liable  to  be  defeated 
if  the  secretary  of  state  should  not  replace  seals,  as  in  a  neglect  to 
furnish  them  in  the  first  instance.  The  seal  of  the  courts  was  not, 
therefore,  a  county  charge. 

The  court  below  erred  in  rendering  judgment  for  the  price  of 
the  seal  purchased  by  the  clerk.    Judgment  reversed. 


Parker  Jeffries  v,  John  Anksnt  bt  Aim 

A  person,  the  offspring  of  a  ¥^ bite  man  and  a  half-breed  Indian  woman,  U  a 

lawful  voter. 
An  action  on  the  case  lies  against  township  trustees,  for  refusing  a  lawful 

vote,  without  proof  of  express  malice. 


This  is  an  action  on  the  case  from  Greene  county. 

The  suit  was  brought  by  the  plaintiff  against  the  trostees  of 
Zenia  township,  for  refusing  bis  vote.     The  case  was  reserved  to 
determine  the  law  arising  upon  a  special  verdict. 
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*The  jary  find  the  defendants  presiding  as  judges  of  a  [373 
legal  election,  and  that  the  plaintiff  tendered  his  vote,  and  offered 
to  prove  his  qualifications,  but  that  the  defendants  rejected  his 
vote,  because,  they  said,  they  were  of  opinion  the  plaintiff  was 
"a  persou  of  color."  That  the  plaintiff  was  of  the  Indian  race, 
without  more  than  one-fourth  Indian  blood.  If,  upon  the  facts^ 
the  court  should  hold  the  plaintiff  entitled  to  recover,  they  assess 
his  damages  at  six  cents. 

J.  S.  Prescott,  lor  plaintiff  in  error: 

In  this  case  I  shall  trouble  the  court,  on  the  part  of  the  plaintiff, 
with  remarks  only  as  to  one  point  of  the  case.  That  is,  does  the 
action  lie  against  trustees^  for  refusing  the  vote  of  a  citizen 
legally  authorized  to  vote? 

The  only  case  I  shall  cite  the  court,  is  Ashby  v.  White,  2  Ld. 
Baym.  938,  950.  In  that  case  the  action  is  sustained,  and,  as  far  as 
can  be  gathered  from  the  report,  without  regard  to  the  motives 
of  the  officers  refusing  the  vote,  and,  therefore,  probably  from  the 
necessity  of  the  case,  for  otherwise  the  party  would  be  without 
remedy.  I  believe  it  has  been  the  practice  of  the  Supreme  Court 
of  this  state  to  support  similar  actions  against  school  directors.  I 
would  ask  the  court  to  consider  the  following  points: 

1.  The  importance  of  the  right,  and  that  every  citizen,  lawfully 
entitled,  should  be  permitted  to  enjoy  that  right. 

2.  Unless  this  action  can  be  sustained,  the  right  is  at  the  com- 
plete mercy  of  the  trustees,  as  it  must  be  always  easy  for  them 
to  give  an  excuse  for  the  rejection  of  any  vote  opposed  to  them 
politically  or  otherwise. 

3.  There  is  no  other  remedy. 
Ellsberry  and  Howard,  for  defendant : 

By  the  constitution  of  the  State  of  Ohio,  the  right  of  suffrage 
is  conferred  upon  white  persons,  and  them  alone.  Constitution 
of  Ohio,  art.  4,  sec.  1. 

*It  is  a  principle  at  law,  fully  sustained  by  authority,  that  [374 
no  action  can  be  maintained  against  a  judge  or  justice  of  the 
peace,  acting  judicially,  in  a  matter  within  the  scope  of  his  juris- 
diction, although  he  may  decide  erroneously  in  the  particular 
case.  1  Salk.  306 ;  Ld.  Raym.  466 ;  5  Term,  186;  3  M.  &  S.  411 ; 
6  Bing.  85;  5  Johns.  282;  9  Johns.  395;  10  Mass  356;  nor  can 
an  action  be  maintained  against  a  juryman,  or  the  attorney -gen- 
eral.    1   Term,  513,  514,  535.     Nor  against  a  Bui>erior   mili^ 
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tary  or  naval  oflScer.  1  Term,  493,  510,  784  j  4  Taunt.  67  j  1  Chit. 
PI.  89. 

The  trustees  of  townships  are  judges  of  elections.  Swan's 
Stat.  306. 

The  act  of  passing  upon  the  qualifications  of  an  elector  is  a 
judicial  act.     ' 

Lane,  C.  J.  The  first  question  arising  is,  whether  such  a  suit 
is  maintainable  against  ofScers  like  these,  without  averments  and 
proof  of  malice.  The  negative  is  holden  in  some  of  the  United 
States:  6  Johns.  114;  1  New  Hamp.  88;  6  Serg.  &  Bawle,  35; 
and  such  seems  to  be  the  law  of  England,  1  East,  555.  A  differ- 
ent doctrine  has  obtained  in  Massachusetts,  2  Mass.  236;  11  Mass. 
350;  7  Pick.  485;  and  this  position  conforms  to  the  opinion  of 
Holt,  in  Ashbj  v.  White,  Ld.  Baym.  938.  It  is  generally  true,  that 
no  suit  lies  against  an  officer,  for  a  mistake  in  the  exercise  of  his 
judicial  discretion  ;  but  when  we  reflect  how  highly  the  privilege 
of  voting  is  generally  valued,  and  that  the  legislature  has  provided, 
and  the  forms  of  law  admit  no  other  remedy  than  this  action,  we 
unite  in  the  opinion,  that  a  necessity  exists  for  entertaining 
this  remedy.  In  the  absence  of  malice,  where  the  suit  is  brought 
merely  to  assert  the  right,  the  damages  will  be  nominal  and 
small.  It  is  only  in  cases  of  intentional  injury,  arising  from  cor- 
rupt motives,  that  the  jury  will  be  likely  to  inflict  a  severe  penalty. 

The  other  question  depends  upon  the  construction  of  that 
pasRage  of  the  constitution,  "free  white  citizens,"  whether  it 
375]  ^excludes  from  voting  all  persons  having  the  intermixture 
of  any  other  blood  than  that  of  entirely  white  persons.  There 
have  been,  even  in  this  state,  since  its  organization,  many  persons 
of  the  precise  breed  of  this  plaintiff,  I  mean  the  offspring  of 
whites  and  half-breed  Indians,  who  have  exercised  political  priv- 
ileges and  filled  offices,  and  worthily  discharged  the  duties  of 
officers.  One  such  is  now  a  clerk  of  this  couii)^  and  two  are  now 
members  of  this  bar,  and  disfranchisement,  for  this  cause,  will  be 
equally  unexpected  and  startling. 

We  regard  this  matter  as  clearly  settled  by  the  interpretation 
which  the  expression  in  the  constitution  has  received  by  this  court, 
on  the  circuit  and  in  bank.  In  1831,  in  the  case  of  Polly  Gray  v. 
State  of  Ohio,  4  Ohio,  354,  and  in  1833,  in  the  case  of  William- 
son V,  School  Directors,  etc.,  Wright,  178,  it  was  held  that,  in  the 
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coDBtitation,  and  the  laws  on  this  subject,  there  were  ennmerated 
three  descriptions  of  persons — whites,  blacks,  and  mnlattoes — upon 
the  two  last  of  whom  disabilities  rested  ;  that  the  mulatto  was  the 
I  middle  term  between  the  extremes,  or  the  offspring  of  a  white  and 
a  black  ;  that  all  nearer  white  than  black,  or  of  the  grade  between 
the  mnlattoes  and  the  whites,  were  entitled  to  enjoy  every  political 
and  social  privilege  of  the  white  citizen  ;  that  no  other  rale  coald 
be  adopted,  so  intelligible  and  so  practicable  as  this;  and  that 
farther  refinements  woald  lead  to  inconvenience,  and  to  no  good 
result. 
A  majority  of  the  coart  abide  by  this  constraotion. 
Judgment  for  plaintiff. 

Bkad,  J.,  dissenting.  I  can  not  concur  in  the  opinion  of  a  ma- 
jority of  the  court  in  this  case.  It  is  similar,  in  principle,  to  the 
case  of  Thacker  v.  Hawk  et  aL,  and  was  considered  with  it. 

Section  1  of  the  "  act  for  the  support  and  better  regulation  of 
common  schools,"  etc.,  passed  March  7, 1838,  limits  the  common 
school  fund  to  the  education  *<of  all  white  youth  in  the  state." 

The  words  of  the  statute,  in  my  opinion,  excludes  Indians  and 
part  Indians,  and  all  persons  not  of  the  pure  blood  of  the  white 
♦race.  For  my  views,  fully,  upon  the  meaning  of  the  word  [37ft 
white,  as  applied  to  designate  races  of  men,  I  refer  to  my  dissent- 
ing opinion  to  the  ease  of  Thacker  v.  Hawk  ot  al. 

The  Indians  are  a  distinct  people,  governed  by  their  own  laws 
and  customs.  And  we  can  not  presume  that  a  law  conferring  the 
benefit  of  an  educational  fund  upon  our  own  people  embraces  them, 
UP  less  they  are  expressly  named. 

Indians  are  not  designated  as  white  men.     If  not,  part  Indians 
can  not  be  pure  white ;  and,  to  hold  that  all  persons  less  than  half 
Indian,  are  white,  would  establish  a  principle  that  would  make 
all  persons  less  than  half  black,  or  negro,  white.    This  would  ad- 
mit into  our  common  schools  all  persons  who  were  less  than  half 
'  negro,  or  black.    Now,  it  is  known  that  the  people  of  Ohio  will 
not  permit  their  children  to  be  compelled  to  associate  with  per- 
\  sons  of  part  negro  blood  in  our  schools.     To  prevent  this  matter, 
;  the  phraseology  of  the  statute  was  carefully  worded. 
,      If  it  be  desirable  to  extend  the  benefits  of  the  educational  fund 
of  Ohio  to  Indians,  and  part  Indians,  the  statute  mast  be  altered  -, 
as  it  now  stands,  it  excludes  them.  . 
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Edwill  Thaokbb  v.  John  Hawk  xt  al. 

Where  the  court  of  common  pleas  instructed  the  Jury  that  a  man  who  haa 
any  negro  hlood  whatever  was  not  a  lawful  voter,  it  is  error. 

This  Ib  a  writ  of  error  to  the  court  of  common  pleas  of  Grallia 
couDty. 

The  original  action  was  against  the  defendants,  trastees  of 
Wilkesville  tiownship,  for  refusing  to  receive  the  plaintiff's  vote 
at  an  election  for  justice  of  the  peace.  On  the  trial,  the  following 
bill  of  exceptions  was  taken  : 

377]  *Be  it  remembered,  that,  on  the  trial  of  this  cause  in  the 
court  of  common  pleas  of  Gallia  county,  at  the  April  term  thereof, 
A.  D.  1841,  the  evidence  on  both  sides  being  closed,  some  of  which 
evidence,  offered  by  the  defendants,  tended  to  prove  that  the  plaint- 
iff in  this  case  had  some  negro  blood  in  him,  the  plaintiff  moved 
the  court  to  instruct  the  jury,  that,  if  the  plaintiff  was  nearer 
white  than  a  mulatto,  or  half  blood,  he  was  entitled  to  vote  at  said 
election,  which  instructiou  the  court  refused  to  give  to  the  jury; 
but  the  court  did  instruct  the  jury,  that  if  the  plaintiff  had  in  him 
any  negro  blood  whatever,  he  was  not  entitled  to  vote  at  said  elec- 
tion, and,  thoreupoD,  the  said  plaintiff  excepted  to  such  refusal 
and  instruction,  and  prayed  that  his  bill  of  exceptions  on  that  be- 
half might  be  allowed,  which  is  accordingly  done,  and,  upon  his 
motion,  the  same  is  ordered  to  be  made  a  part  of  the  record  in 
this  case." 

Simeon  Nash,  for  plaintiff  in  error : 
There  are  two  questions  presented  by  this  record: 
1.  Can  an  action  be  sustained  against  the  trustees  of  townships 
for  refusing  to  receive  the  vote  of  one  legally  entitled  to  vote,  un- 
less proof  can   be  adduced  of  their  having  acted  maliciously? 
This  question  was  alno  raised  by  the  demurrer  to  the  second  coant. 
In  Massachusetts,  this  question  has  been  expressly  decided,  afler 
the  gravest  consideration •    Such  actions  are  there  maintained 
upon  great  principles  of  public  policy.    £illman  v.  Ward,  2  Mass. 
236;  Lincoln  v,  Hopgood,  11  Mass,  350;  Hensbawv.  Foster  etal., 
7  Pick.  322 ;  Cassen  v.  Foster  et  al.,  12  Pick.  485.    The  same  doc- 
trine has  been  maintained  in  the  State  of  Maine.    Osgood  v.  Brad* 
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ley,  7  GreenU  421.  In  the  case  of  WilliamB  v.  Directors  of 
School  District,  etc.,  Wright,  578,  a  similar  action  seems  to  have 
been  maintained  against  school  directors,  for  not  permitting  plaint. 
ifTs  children  to  attend  the  public  school.  No  malice  seems  to  have 
been  imputed  to  the  directors. 

*There  is  one  decision  against  this  doctrine — Jenkins  v.  [878 
Waldron,  11  Johns.  114.  In  this  case,  the  court  decided  that  the 
action  could  not  be  maintained,  without  proof  of  malice.  The 
opinion  of  the  court  is  brief,  and  predicated  upon  the  assumption 
that  the  trustees  are  quasi  judges.  The  case  of  Ashby  v.  White, 
Ld.  Baym.  938,  is  cited  and  relied  upon,  as  maintaining  the  same 
principle.  This  same  case  is  relied  upon,  in  the  case  of  Lincoln 
V.  Hopgood,  11  Mass.  350,  for  asserting  a  directly  contrary  doc- 
trine. The  case  is  also  found  in  Smith's  Selection  of  Leading  Gases, 
17  Law  Library,  82.  On  careful  examination,  it  will  be  found  to 
fail  the  New  York  court.  It  is  there  said,  that  the  case  decides 
that  a  man,  having  a  right  to  vote,  can  maintain  an  action  against 
the  returning  officer  for  refusing  his  vote.  If  the  trustees  are  like 
judges,  and  not  ministerial  officers,  then  they  could  not  be  sued 
for  refusing  a  vote  maliciously.  Judges  can  not  be  called  in  ques- 
tion for  their  decisions,  however  maliciously  they  may  have  acted. 
And  this  was  the  opinion  of  the  judges  in  Ashby  v.  White,  who 
were  opposed  to  Lord  Holt. 

2.  As  to  the  instructions  of  the  court.  I  believe  they  are 
wrong.  There  are  but  three  classes  of  persons — blacks,  or  negroes, 
mulattoes,  and  whites,  known  to  our  laws.  A  black,  or  negro,  is 
a  full-blood  African,  or  one  nearer  to  that  than  a  mulatto;  a 
mulatto  is  one  begotten  between  a  white  and  a  negro,  or  one  nearer 
to  that  than  to  a  white;  and  a  white  person  embraces  all  which 
are  neither  blacks  nor  mulattoes.  Our  black  law  speaks  only  of 
blacks,  or  negroes,  and  mulattoes;  these  are  prohibited  from  com- 
ing, into  the  state,  and  from  being  employed,  unless  having  given 
security.  Persons  neither  blacks  nor  mulattoes  can  come  into  the 
state  without  restriction.  The  property  ot  blacks  and  mulattoes 
is  exempted  from  taxation  for  school  purposes;  none  but  white 
children  are  permitted  to  attend  school.  A  person  neither  a  black 
or  mulatto,  but  having  some  negro  blood,  will  then  be  taxed,  and 
his  children  excluded  from  the  school.  The  legislature  never  in- 
tended such  injustice ;  they  designed  to  permit  the  children  of  all 
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879]  to  attond,  ^whose  property  was  subject  to  taxation  to  raise 
the  school  fnnds. 

The  question  has  been  decided  in  Ohio.  Polly  Gray  v.  Ohio,  4 
Ohio,  354.  In  this  case,  it  was  held  that  Polly  Gray,  being  nearer 
a  white  than  a  mulatto,  was  a  white  person,  and  a  negro  could  not 
be  a  witness  against  her.  The  same  question  came  before  this 
court  on  the  circuit,  in  the  case  of  Williams  v.  School  Directors, 
etc.,  Wright,  578.  It  was  there  held,  that  the  children  of  a  white 
mother,  and  a  father  threo«quartors  white,  wore  white  children, 
and  as  such,  were  entitled  to  attend  the  public  schools.  Since 
these  decisions,  such  persons  have  been  considered  white,  and  have 
been  permitted  to  vote,  and  their  votes  were  decided  to  be  legal, 
in  the  contested  election  from  Hamilton  county,  in  the  session  of 
184(M:1.  The  only  question  then  is,  will  the  court  maintain  ita 
own  decisions?  1  Devereux,  336;  Scott  v.  Williams,  1  Hen.  & 
Humf  133;  Hudgins  v.  Wright,  2  Mumf.  379;  2  Halstead,  253; 
3  lb.  375. 

No  argument  for  the  defendants  in  error  came  to  the  hands  of 
the  reporter. 

Lane,  C.  J.  This  case  presents  the  same  question  as  in  Jeffries 
V.  Ankeny  et  al.,  and  must  be  decided  by  the  same  principles. 
The  court  charged  the  jury,  that  if  the  plaintiff  had  any  nogro 
blood  whatever,  he  was  not  a  lawful  elector.  That  charge  was 
wrong,  and  judgment  must  be  reversed. 

Judgment  reversed. 

Read,  J.,  dissenting.  I  can  not  concur  in  the  opinion,  that  any 
person  of  less  than  half  black  or  negro  blood,  has  the  right  of  an 
elector,  under  the  constitution  of  Ohio. 

The  words  of  the  constitution  are  (art.  4,  sec.  1, :  "In  all  elec- 
tions, ail  white  male  inhabitants  above  the  age  of  twenty -one  years 
•hall  enjoy  the  right  of  an  elector." 

Thus,  color  is  a  constitutional  qualification  of  an  elector  in 
Ohio,  and  that  instrument  confers  the  enjoyment  of  the  elective 
880]  ^iranchisc  upon  white  persons  only,  and  by  the  force  of  its 
terms,  excludes  all  persons  who  are  not  white. 

To  hold,  therefore,  that  all  persons,  less  than  half  black,  or  less 
than  half  negro  blood  in  their  veins,  have  the  right  of  electors 
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or  voters,  in  the  State  of  Ohio,  is  in  my  opinion,  a  direct  and 
open  violation,  both  of  the  letter  and  spirit  of  the  constitation. 

The  constitntion,  in  defining  the  oolor*qtialification  of  an 
oleotor,  does  not  employ  the  phrase — partly  white — more  white 
than  black — all  persons  less  than  half  blaok-^4ynt  simply  the 
word  white. 

The  word  <* white"  means  pure  whiter  nnmized.  The  word  ex- 
presses a  simple  idea,  qQality,or  principle,  homogeneous,  not  made 
up  or  compounded  of  two  different  elements  or  qualities,  A  mix- 
ture of  black  and  white  is  not  white;  white  and  black  may  be 
mixed  in  different  proportions — they  may  be  more  white  than 
black,  or  more  black  than  white ;  but  a  preponderance  of  the  one 
or  the  other  color  will  not  make  the  mixture  a  pure  white,  or  a 
pure  black. 

When  the  words  white  and  black  are  employed  to  designate 
different  races  of  men,  they  are  applied  to  men  of  the  same  blood 
or  stock.  When  applied  to  individuals,  to  designate  the  stock  or 
race  to  which  they  belong,  they  mean  that  the  individuals,  thus 
designated,  are  purely  of  the  blood  of  the  white  race  or  the  black 
race.  A  man  of  mixed  blood,  partly  white  and  partly  black,  can 
not  be  called  a  white  man  or  a  black  man,  b^use  those  words 
import,  that  the  person  to  whom  applied  is  of  pure  blood  of  the 
white  or  black  race.  Nor  does  it  matter  about  the  preponderance 
of  blood,  if  there  be  a  mixture;  he  is  of  the  pure  blood  of  neither 
the  one  nor  ot  the  other.  It  is  not  the  shade  of  color,  but  the 
purity  of  the  blood,  which  determines  the  stock  or  race  to  which 
the  individual  belongs. 

The  word  white  has  never  been  applied  to  persons  of  any  shade 
of  black  or  negro  blood,  to  contradistinguish  them  from  the  full 
black.  In  speaking  of  such,  the  language  is,  "  he  is  quarter  black/* 
a  'Might  mulatto,"  "nearly  white;"  always  using  some  qualifying 
term.  To  say  that  a  man  is  a  white  man,  is  to  ^affirm  that  [381 
he  has  no  black  or  negro  blood  in  him ;  that  he  is  of  the  pare,  un- 
mixed blood  of  the  white  race.  Such  is  the  meaning  which  has 
universally,  and  at  all  times,  attached  to  the  term  "  white  man."  It 
is  an  axiom  in  the  construction  of  written  laws  and  constitutions, 
that  words  are  to  be  taken  in  their  ordinary  and  common  accep- 
tation. The  word  whitej  then,  employed  in  the  constitution,  to 
define  the  color-qualification  of  an  elector,  limits  the  rignt  of  vot- 
ing to  white  persons  only,  and  excludes  all  others.    To  hold  that 
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all  persons,  less  than  half  black,  are  voters  under  this  clause  of 
the  constitution,  is  to  bold  that  all  persons,  less  than  half  black, 
are  white.  To  establish  this  proposition,  the  reasoning  would 
stand  thus : 

White  persons  are  voters  under  the  constitution  of  Ohio ;  all 
persons  are  white  who  are  less  than  half  black ;  therefore,  persons 
less  than  half  black,  are  voters  under  the  constitution  of  Ohio. 
Which  reasoning  proceeds  upon  the  affirmation,  that  the  part  is 
equal  to  the  whole;  that  more  than  half  is  all ;  that  three-fourths 
white  is  white ;  that  is,  that  three-fourths  is  equal  to  the  whole. 

But  it  is  contended  that  there  should  be  some^limit— some  cer- 
tain and  fixed  rule  upon  the  subject  of  color.  ^  There  can  be  no 
more  certain  and  definite  rule  upon  the  subject  than  that  which 
the  constitution  lays  down.  To  say  that  no  person  can  vote  who 
is  not  white,  is  as  definite  as  to  say  all  persons  are  voters  who  are 
less  than  half  black,  and  of  far  more  easy  practical  application, 
because,  where  it  would  be  easy  to  determine  whether  a  man  had 
any  black  blood  in  him,  it  might  be  impossible  to  determine  the 
exact  amount,  in  persons  who  were  mixed.  The  whole  difference 
strikes  me  to  be  this:  that  when  the  constitution  has  declared  one 
rule  upon  the  subject  of  color,  a  majority  of  this  court  have  de- 
clared a  totally  different  rule,  destructive  of,  and  repugnant  to, 
the  one  laid  down  in  the  constitution.  Whether  a  man  is  white 
or  black,  is  a  question  of  fact ;  that  the  white  man,  only,  shall 
have  the  right  to  vote,  is  a  rule  of  law ;  and  that  it  may  be  difft- 
cult  to  determine  whether,  in  a  given  case,  the  &ct  comes  withio 
882]  the  law,  does  *not  impeach  the  rule  of  law  as  uncertaio, 
but  only  proves  that  the  question  of  fact  is  involved  in  doubt. 

The  position  that  all  persons,  less  than  half  black,  are  white 
persons,  possessed  of  the  political  rights  of  citizenship,   is  sup 
ported,  neither  by  the  examples  or  authority  of  other  states,  nor 
by  the  policy  or  practice  of  our  own,  nor  by  judicial  decisions. 

It  has  always  been  admitted  that  our  political  institutions  em« 
brace  the  white  population  only.  Persons  of  color  were  not  re- 
cognized as  having  any  political  existence.  They  had  no  agency 
in  our  political  organization,  and  possess  no  political  rights  under 
it.  Two  or  three  of  the  states  form  exceptions.  The  constitutions 
of  fourteen  expressly  exclude  persons  of  color,  by  a  provision 
similar  to  our  own ;  and,  in  the  balance  of  the  states,  they  are  ex- 
cluded upon  the  ground,  that  they  were  never  recognized  as  a  part 
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of  the  body  politic.  This  ezoluBion  extends  to  all  persons  of  any 
degree  of  black  or  negro  blood ;  and,  by  the  practice  of  no  one 
of  tbo  states,  have  persons,  only  less  than  half  black,  been  treated 
as  white.  I  have  not  been  able  to  find  any  judicial  decision  to 
this  effect,  and  presume  there  is  none.  Our  constitution  was 
formed  in  view  of  this  practice  and  prevailing  sentiment;  and 
the  existence  of  a  like  prohibitory  clause,  respecting  color,  with 
our  own,  forces  upon  us  the  conclusion  that,  with  the  prohibitory 
clause,  we  adopted  the  construction  which  it  had  always  received. 
Such  is  the  construction  which,  in  point  of  fact,  we  have  always 
given  our  constitution ;  and,  in  practice,  we  have  always  excluded 
from  the  right  of  voting*  all  persons  of  any  degree  of  negro  blood. 
Indeed,  it  is  matter  of  history,  that  the  very  object  of  introducing 
the  word  white  into  the  constitution,  by  the  convention  framing 
that  instrument,  was  to  put  this  question  beyond  all  cavil  or 
doubt,  by,  in  express  terms,  excluding  all  persons  from  the  enjoy- 
ment of  the  elective  franchise,  except  persons  of  pure  white 
blood. 

During  our  territorial  organization,  although  the  ordinance 
and  the  territorial  act,  designating  the  qualification  of  electors, 
employed  the  phraseology,  '*  all  free  male  inhabitants,"  *etc.,  [383 
yet  no  negro,  or  person  of  any  degree  of  black  blood,  was  ever 
permitted  to  vote.  This  fact  is  familiar  to  the  old  inhabitants, 
who  resided  here  during  our  territorial  organization.  This 
phraseology  might  be  subject  to  doubt;  and,  although  persons  of 
any  portion  of  colored  blood  were  not  considered  a  part  of  the  body 
politic,  it  might  be  construed  to  embrace  them.  Hence,  to  avoid 
the  possibility  of  such  construction,  the  framers  of  our  constitn> 
tion  extend  the  phraseology,  from  ^^free  male  inhabitants,"  to 
^  white  m&W  inhabitants,  and  incorporated  it  into  the  constitu- 
tion. 

In  the  convention  framing  our  constitution  this  question  was 
matter  of  warm,  if  not  bitter,  discussion.  A  motion  was  made, 
on  the  report  of  the  committee  upon  this  clause,  to  strike  out  the 
ward  ^' white"  Amendments  were  proposed  authorizing  blacks 
and  mulattoes  residing  in  the  territory  to  vote  and  to  confer  the 
like  privilege  upon  their  descendants;  and,  finally,  in  some  way 
to  recognize  them  as  citizens  by  introducing  a  clause  into  the  con- 
stitution excluding  blacks  and  mulattoes  from  the  right  of  voting, 
and  prohibiting  them  from  holding  all  office,  either  civil  or  mili- 
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iary,  bat  conferring  apoo  them  ali  the  rights  of  citiBenship  not 
expressly  excepted  in  the  constitntion.  This  last  proposition,  if 
adopted,  would  so  far  have  recognized  persons  of  color  as  citi- 
sons,  that  the  legislature  could  never  have  enacted  laws  to  remove 
them  from  the  state;  and,  employing  the  term  "black  and  ma- 
latto,'*  might  have  been  construed  to  confer  full  political  rights 
upon  all  persons  less  than  half  black  or  mulatto ;  althou^^h  in  Ken- 
tucky, where  blacks  and  mulattoes  are  prohibited  from  political 
rights,  all  persons,  of  any  degree  of  black  blood,  are  held  to  be 
mulattoes.   (  Journal  of  Convention  framing  Constitution  o(  Ohio.) 

Judge  Burnet,  who  is  as  familiar  with  the  early  history  of  Ohio 
as  any  man  in  the  state,  and  was  engaged  in  the  practice  of  law 
in  the  territory,  and  had  been  prominently  connected  with  the 
administration  of  its  public  affairs,  remarks,  in  one  of  his  histor- 
ical letters  upon  this  subject,  published  in  the  transactions  of  the 
Historical  and  Philosopical  Society  of  Ohio,  vol.  1,  pt  2,  p.  Ill : 
884]  *"  The  result  of  those  discussions  was  an  abandonment  of 
all  the  propositions  which  had  been  made,  and  a  general  convic- 
tion that  a  constitntion  should  be  formed  for  the  iree  white  popu- 
lation of  the  district,  who,  alone,  were  represented  in  convention ; 
that  its  phraseology  should  be  so  guarded  as  to  show  that  people 
of  color  were  not  considered  as  parties  to  the  compact ;  and,  aa 
they  had  no  agency  in  its  formation,  so  they  should  have  none  in 
its  administration." 

The  same  writer  further  observes  that  they  were  regarded  in 
the  position  of  the  aborigines  who  remained  in  the  state  after  they 
had  coded  their  land  to  the  general  government ;  that  they  have 
the  moral  right,  whilst  suffered  to  remain,  to  claim  the  protection 
of  our  laws,  and  to  be  treated  with  justice  and  humanity,  but, 
beyond  that,  they  have  no  claim.  Hence,  we  find,  so  early  as  1804, 
followed  up  by  another  act  in  1807,  statutes  discouraging  the  im- 
migration of  blacks  into  our  state,  and  imposing  upon  those  among 
us  such  conditions  and  restrictions  as  would  induce  a  vast  major- 
ity of  them  to  quit  the  state.  Thus  we  have  denied  them  all  con- 
stitutional right  to  remain  even  in  the  state ;  have  passed  laws  to 
induce  them  to  leave  it,  and  carefully  excluded  all  persons  of  any 
degree  of  negro  blood  from  all  participation  in  the  enjoyment  of 
our  political  rights.  Indeed,  the  hope  always  has  been  cherished,! 
that  the  time  would  come  when  this  unfortunate  race  should  be 
removed  from  our  community,  and  placed  in  some  position  where 
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they  oould,  among  tbemBelvea,  enjoy  their  own  government,  and 
adminiBter  its  affairs ;  or,  at  least,  that  Ohio,  which  is  free  from 
slavery,  shoold  be  rid  of  a  population  which,  while  they  remain 
among  as,  must  be  miserable  and  degraded. 

This  exclnsion  of  persons  of  color,  or  of  any  degree  of  colored 
blood,  from  all  political  rights,  is  not  founded  upon  a  mere  naked 
prejudice,  but  upon  natural  differences.  The  two  races  are  placed 
as  wide  apart  by  the  hand  of  nature  as  white  from  black;  and,  to 
break  down  the  barriers,  fixed,  as  it  were,  by  the  Creator  himself^ 
in  a  political  and  social  amalgamation,  shocks  us  as  something 
unnatural  and  wrong.  It  strikes  us  as  a  violation  of  the  laws  of 
nature.  It  would  be  productive  of  no  *good.  It  would  de-  [385 
grade  the  white  if  it  could  be  accomplished  without  elevating  the 
black.  Indeed,  if  we  gather  lessons  of  wisdom  from  the  history 
of  mankind — walk  by  the  light  of  our  experience,  or  consult  the 
principles  of  human  nature — we  shall  bo  convinced  that  the  two 
races  never  can  live  together  upon  terms  of  equality  and  harmony. 
The  distinctions  are  too  marked  to  be  overcome  by  the  power  of 
political  action,  and  the  folly  of  the  attempt  will  probably  be  only 
equaled  by  the  fatal  consequences  of  the  result.  In  view  of  these 
conclusions,  and  in  this  feeling,  our  constitution  was  formed,  and 
such  views  and  feelings  have  always  directed  the  policy  of  the 
Btate.  The  practical  construction  which  we  have  given  our  con- 
stitution for  a  period  of  more  than  forty  years,  has  been  to  ex- 
clude all  persons  of  all  degrees  of  black  or  negro  blood  from  the 
exercise  or  enjoyment  of  all  political  rights ;  and  such  was  the 
practice  under  the  far  broader  phraseology  of  our  territorial  or. 
ganization.  The  fact  that  (under  the  law  excluding  blacks  and 
mulatto  persons  from  giving  testimony  in  all  cases  where  white 
persons  are  parties)  all  persons  less  than  mulatto,  or  half  black, 
have  been  admitted  as  witnesses,  is  no  authority  against  this  uni- 
form construction,  because  all  persons  of  sufficient  intelligence, 
without  some  positive  prohibition,,  are  competent  to  testify ;  the 
Arab,  the  Hottentot,  or  anybody  else,  only  that  such  shall  be  swum 
according  to  the  forms  of  their  own  religious  belief.  Hence,  a 
statute  which  excludes  by  name  a  certain  class,  shall  not  be  con- 
strued to  extend  to  classes  not  named ;  for,  to  carry  out  such  con- 
struction, would  exclude  all  persons. 

The  policy  of  the  state  always  has  been  to  discourage  the  im- 
migration and  settlement  of  persons  of  color  among  us.    The  de- 
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«ision  of  thiB  court,  conforring  political  rights  apon  all  less  than 
half  black,  is  an  indacement  for  such  to  immigrate  to  the  state 
and  remain  here.  It  violates  the  spirit  of  the  constitution,  be- 
cause, in  principle,  I  see  no  difference  in  allowing  a  mulatto  to 
vote,  and  a  person  little  less  than  mulatto,  or  a  full  black,  for  the 
tint  of  black  blood  extends  to  them  all,  and  this  is  the  reason  of 
their  exclusion. 

886]  *Thus,  it  appears  to  me,  for  the  reasons  I  have  assigned, 
that  wo  are  forbidden  to  give  any  other  construction  to  the  word 
^<  white,'*  in  our  constitution,  than  that  it  excludes  all  persons  not 
of  the  pure  blood  of  the  white  >race  from  the  enjoyment  of  the 
elective  franchise,  and  all  participation  in  the  exercise  of  political 
rights. 


Jambs  C.  Chalmers  t?.  Robert  Stewart. 

A  Bchool  BubBcription  in  aid  of  the  common  Bchool  Amd  imposes  no  obligation 
to  pay,  if  black  children  are  admitted  into  the  school,  or  those  who  are 
notoriously  vicious,  corrupt,  immoral,  or  profane. 

This  is  a  writ  of  error  to  the  court  of  common  pleas  of  Greene 
county. 

Wood,  J.  The  declaration  counts  on  a  certain  subscription  pa- 
per, signed  by  the  plaintiff  in  error  and  others,  the  object  of 
which  was  the  employment  of  the  defendant  in  error  to  keep  a 
common  school  in  district  No.  15,  etc.,  and  by  which  the  plaintiff 
agreed  to  pay  the  defendant  two  dollars  per  scholar  for  teachin^^ 
two  scholars  for  sixty  days.  The  declaration  avers  that  the  de- 
fendant in  error  was  ready  and  willing  to  teach,  etc.,  of  which  the 
plaintiff  in  error  had  notice,  and  the  refusal  of  the  plaintiff  in 
error  to  pay,  etc. 

A  plea  of  the  general  issue  was  filed,  the  cause  submitted  to  the 
jury,  a  verdict  found  for  the  defendant  in  error,  and  judgment 
rendered  thereon,  in  the  court  of  common  pleas,  which  is  now 
sought  to  be  reversed  by  the  prosecution  of  this  writ. 

During  the  progress  of  the  trial  a  bill  of  exceptions  was  tAken, 
from  which  it  appears  that  the  plaintiff  in  error  offered  to  prove 
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to  the  jniy  that  the  defendant  in  error  was  employed  by  the  di- 
rectors of  school  district  Ko,  15  to  teach  a  common  School,  [387 
his  salary  to  be  paid  in  part  out  of  the  common  school  fund,  and 
in  part  by  sabscription,  and  that  he  had,  in  violation  of  his  duty 
and  the  laws  of  this  state,  received  into  his  school  divers  yoaths 
who,  he  admitted,  were  colored,  and  not  entitled  to  the  benefits 
of  the  common  schools  of  Ohio,  but  were  prohibited  by  statute, 
in  conseqaence  of  which  the  plaintiff  in  error  withdrew  his  chil- 
dren from  school ;  which  evidence  was  objected  to  by  the  counsel 
for  the  defendant  in  error,  and  the  objection  sustained  by  the 
court,  and  this  decision  is  assigned  for  error. 
.  The  inquiry  presented  is,  did  the  court  of  common  pleas  err  in 
the  rejection  of  this  evidence  ?  In  other  words,  did  it  tend  to  prove 
any  fact  that  would  be  a  bar  to  this  action  ? 

The  school  in  question  was  a  public  school ;  the  subscription  was 
in  aid  of  the  common  school  fund.  The  defendant  in  error  was  em* 
ployed  by  the  directors  of  the  district  to  teach  a  school  organized 
under  the  statute  regulating  common  schools.  Section  51  of  this 
act  provides,  that  all  white  youth  over  four  and  under  twenty-one 
years  of  age  shall  be  entitled  to  equal  privileges  in  all  the  common 
schools  of  this  state.  Swan's  Stat.  841.  Who  white  (Children  are, 
has,  in  principle,  been  determined  by  this  court  at  the  present 
term.     Thacker  v.  Hawk  et  al. 

The  majority,  or  predominance  of  blood,  cither  black  or  white, 
carries  with  it  conclusive  evidence  of  the  qualifications  or  disquali- 
fications conferred  or  imposed  by  our  statutes.  By  law,  white 
children,  only,  have  the  privileges  of  common  schools.  A  teacher, 
therefore,  can  only  admit  such  in  a  public  school,  supported  in 
whole  or  in  part  by  the  public  funds.  If  he  does  admit  blacks, 
he  violates  the  obligation  on  his  part  to  keep  a  legal  school ;  and 
it  would  bo  unjust  to  hold  the  promisor  bound  by  a  contract 
which  the  promisee  disregarded  and  omitted  to  perform. 

The  bill  of  exceptions  shows  that  the  evidence  offered  was  the 
direct  admission  ot  the  detendant  in  error,  that  he  did  receive  into 
the  school  divers  youths,  against  the  provisions  of  the  statute. 
This  evidence  a  majority  of  the  court  think  was  ^competent,  [38S 
and  if  the  fact  was  fully  established  it  would  have  been  a  bar  to  a 
recovery.  The  common  pleas  erred,  therefore,  in  arresting  this 
testimony  trom  the  jury.  In  this  case,  the  obligation  not  to  admit 
blacks  is  imposed  by  statute.    I  have  no  hesitation,  however,  in 
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layinjg:  it  down  as  a  general  principle,  in  all  cases,  that  a  teacher 
of  a  public  school  is  nnder  the  implied  obligation  to  regard  the 
morals  of  the  yonth  intrnsted  to  his  care,  and,  should  he  so  far 
disregard  his  datj  as  to  admit  the  vicious  and  corrupt,  controlled 
by  no  sense  of  moral  obligation ;  should  he  fill  his  school  with 
prostitutes  or  thieves,  or  those  openly  profane  or  licentious,  such 
teacher  would  forfeit  all  claim  to  compensation ;  and  where  the 
statute  imposes  the  prohibition  for  reasons  which  were  satisfactory 
to  the  law-making  power  as  to  whom  the  teacher  may  admit  to 
the  privileges  of  the  school,  its  enactments,  if  disregarded,  must 
be  followed  by  the  same  consequences. 

Judi;ment  reversed  and  cause  remanded. 

Judge  Head  did  not  sit  in  this  case. 

Ellsberry,  for  plaintiff  in  error. 

Harlan,  for  defendant. 


^William  Morgan  v.  Daniel  Staley  et  al. 

The  partitipn  of  lands  incumbered  by  a  dower  estate,  may  be  enforced  in 
equity  by  the  owner  of  the  incumbrance,  he  being  also  tenant  in  common 
of  the  remainder. 

This  Is  a  bill  in  chancery,  for  partition,  from  the  county  of 
€rreene. 

Daniel  Staley  died  in  1829«  intestate^  seized  of  a  tract  of  land, 
in  Greene  county ;  and  left,  surviving  him,  a  widow  and  six  chil- 
dren. Forty -five  acres  of  the  tract  were,  in  1831,  set  off  to  the 
widow  for  her  dower.  In  1839,  the  complainant  purchased  the 
widow's  dower  estate,  and  then  bought  the  interept  in  remainder 
therein  of  one  of  the  heirs  at  law.  He  now  files  this  bill  \n  chan- 
cery against  the  other  tenants  in  remainder  to  compel  partition. 

Howard  &  Smith,  for  complainant,  contended  that  the  com- 
plainant, being  the  owner  of  the  dower  estate,  and  also  of  one 
undivided  sixth  part  of  the  remainder  in  fee,  he  had  such  an  in- 
terest as  entitled  him  to  have  his  sixth  part  set  off  to  him  in  sev> 
craity.  They  cited  Swan's  Stat.  614;  3  Frest.  on  Conveyancing, 
89,  90. 

Gest  &  Hablak,  for  defendants,  insisted  that  the  complainant's 
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interoBt  was  not  such  as  eD titled  him,  in  equity,  to  have  partition. 
They  cited  4  Kent's  Com.  271;  Co.  Lit.  167,  a;  9  Cow.  530; 
Brown  v.  Brown,  8  N.  H.  93;  25  Am.  Jurist,  465;  Swan's  Stat. 
617,  sec.  13;  Thomas'  Co.  Lit.  805,  830. 

BiKOHABD,  J.  The  counsel  of  the  complainant  and  respondent 
seem  to  have  different  views  of  the  nature  of  this  proceeding* 
One  has  treated  it  as  a  proceeding  in  equity,  the  other  as  a  statu- 
tory proceeding.  It  is,  nevertheless,  a  bill  in  Equity,  seek-  [390 
ing  the  exercise  of  the  ordinary  powers  of  a  court  of  chancery ; 
the  distinction  between  which  and  the  powers  of  a  court  at  law,  in 
matters  of  partition,  is  well  defined.  1  Story's  Bq.  605,  610.  The 
equity  jurisdiction,  in  such  cases,  is  founded  in  the  convenience 
of  the  thing,  and  in  the  necessity  of  proceeding,  in  a  tribunal 
competent  to  settle  all  the  interests  of  all  the  parties  with  perfect 
fairness  and  equality.  This  may  frequently  be  done  under  the 
direction  of  a  master,  by  special  commission  issuing  out  of  chan- 
cery, much  better  than  on  a  mere  writ.  If  the  titles  of  parties, 
says  Lord  Bedesdale,  Mitford's  Eq.  PI.  120,  121,  are  in  any  degree 
complicated,  the  difficulties  which  have  occurred  at  law  have  led 
to  applications  to  courts  of  equity  for  partition.  In  this  case  the 
complainant  has  a  dower  estate,  and  is  in  possession  of  the  prem- 
ises ;  and  is  also  a  tenant,  in  common  with  five  others,  of  the 
estate  in  remainder.  If,  on  the  issue  of  a  writ  of  partition,  at 
law,  the  estate  should  be  found  incapable  of  division,  without 
manifest  injury  to  the  whole,  and  the  freeholders  should  return 
an  appraisal  of  the  premises,  under  the  statute,  in  order  to  have 
a  sale  made,  it  is  manifest  that  the  parties  in  interest  would  oc- 
cupy very  unequal  grounds,  if  desirous  of  purchasing. 

The  complainant,  by  a  purchase,  and  uniting  of  the  freehold 
and  remainder,  would  secure  an  unincumbered  estate  of  inherit- 
ance, while  neither  of  the  respondents,  nor  any  other  person, 
could  acquire  anything  but  a  remainder,  incumbered  by  a  dower 
estate,  the  duration  of  which,  and  all  other  contingencies  incident 
to  such  an  interest,  would  be  at  their  hasard.  It  would  be  singu- 
lar, if,  under  such  circumstances,  their  rights  should  happen  to  be 
80  well  protected,  as  to  enable  them,  or  the  public  generally,  to 
enver  into  fiiir  and  equitable  competition  with  the  complainant. 
This  view  of  the  case  presents  an  inequality  which  ought  not  to  bo' 
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overlooked,  and,  in  oar  estimation,  is  sufficient  to  jastify  a  resort 
to  the  eqaity  side  of  the  court. 

Again,  each  of  the  parties  to  this  bill,  owns  one-sixth  part  of 
the  remainder;  and,  if  they  were  all  capable  of  contracting,  it  is 
not  to  be  doubted  that  they  might  have  effected,  by  agree- 
391]  ment,  ^n  amicable  division,  notwithstanding  the  incum- 
brance of  dower,  by  means  of  quitclaims,  or  other  forms  of  con- 
veyance; and  this,  for  the  purpose  of  enabling  the  complainant 
to  erect,  with  safety,  permanent  buildings,  or  other  fixtures,  neces- 
sary to  the  profitable  enjoyment  of  the  freehold  estate  in  his  pos- 
Bession.  The  partition  is  withheld;  and,  so  long  as  this  is  the 
case,  we  feel  no  difficulty  in  entertaining  this  bill  for  the  purpose 
of  compelling  partition.  There  is  still  another  ground  of  equity 
jurisdiction.  Three  of  the  respondents  are  minors,  and  incapa- 
ble  of  contracting  or  protecting  themselves,  by  bidding,  in  the 
event  of  a  sale  at  law. 

In  1  Story's  Eq,  611,  that  learned  commentator  observes: 
''  Courts  of  equity  will  generally  follow  the  analogies  of  law,  bat 
are  not  to  be  understood  as  limiting  their  jurisdiction  to  cases 
cognizable  at  law,  for  there  is  no  doubt  that  they  may  interfere  in 
cases  where  a  writ  of  partition  would  not  lie  at  law."  In  New 
York,  8  Johns.  564,  the  chancellor  held  that  a  tenant  in  common 
ot  the  inheritance  might  maintain  partition,  notwithstanding  a 
dower  estate  was  outstanding.     That  was  a  case  at  law. 

Following  the  analogies  of  that  decision,  and  of  our  statute, 
Swan's  Stat.  612,  the  remainder  may,  in  equity,  be  partitioned 
when  dower  has  been  assigned.    Decroe  for  complainant. 


392]    *Thb  Lessee  of  Presley  Kempek  v.  The   Cincinnati, 
columbtls  and  wooster  turnpike  company. 

An  incorporated  road  company,  which  is  authorised  by  its  charter  to  lay  oat 
and  construct  a  turnpike  road,  not  exceeding  one  hundred  feet  in  width, 
to  erect  gates  and  collect  toll,  has  no  right  to  appropriate,  for  a  toll-house 
land  lying  without  the  line  of  the  road. 

This  is  a  writ  of  error  to  the  Supreme  Court  of  Hamilton 

county. 
334 


Digitized  by  VjOOQ IC 


DBGEMBER  TERM,  1842.  393 

LeBsee  of  Kemper  v.  Cincinnati,  Colambus  A  Woosier  Turnpike  Oo. 

The  defendants  are  anthorused  by  their  charter,  to  lay  ont^ 
earvey,  and  make  a  tarnpike  road,  between  certain  termini,  and 
to  take  from  the  land  occnpied  by  said  road,  when  surveyed  and 
located,  any  stone,  gravel,  timber,  or  other  necessary  materials; 
and  in  case  sufficient  can  not  be  procared  on  the  land  located  for 
the  road,  they  are  ftirther  authorized  to  enter  upon  any  unim- 
proved lands  adjoining,  or  in  its  vicinity,  and  to  take  so  much 
stone,  gravel,  or  other  materials,  as  may  be  necessary  to  construct' 
the  road.  They  are  directed  to  open  the  road,  for  a  width  not 
exceeding  100  feet,  thirty  of  which  shall  be  made  an  artificial 
road.  And  they  are  authorised  to  erect  gates  on  said  road,  and 
collect  toll,  upon  compliance  with  certain  requisitions  in  their 
charter. 

The  premises  in  dispute  consisted  of  a  lot  of  ground,  on  which 
a  toll-house  were  erected,  outside  the  strip  of  ground  100  feet 
wide.  The  defendants  claimed  a  right  to  occupy  the  ground 
for  a  toll -house,  by  virtue  of  the  powers  conferred  by  their  charter. 
The  court  below  instructed  the  jury  that  the  charter  conferred 
npon  the  defendants  authority  to  take  and  hold  the  plaintiffs  land 
for  this  purpose.  And  the  point  is  raised  on  this  reoord,  whether 
the  right  of  the  defendants  to  possess  the  plaintiffs  land,  extended 
beyond  the  land  covered  by  the  survey  of  the  road. 

Charles  Fox,  for  plaintiff  in  error,  insisted  that  the  charter 
Duly  authorized  the  company  to  survey  and  take  so  much 
*land  as  is  necessary  to  construct  the  road  100  feet  wide,  [893 
and  that  no  authority  was  given  for  the  permanent  occupation  of 
the  land  for  any  other  purpose.  That  charters  should  be  strictly 
construed.  He  cited  9  Pick.  110;  2  Mass,  122;  Cooper's  Bq.  77; 
2  Dows.  Pari.  520 ;  2  Maule  &  Selwyn,  32. 

Y.  WoliTHiNGTON,  for  defendants,  maintained  that  they  were 
authorized,  by  their  charter,  to  locate  a  road,  erect  gates,  and  col- 
lect toll.  That,  for  the  exercise  of  these  rights,  toll-houses  were 
necessary.  They  had,  therefore,  the  right  to  appropriate  land  for 
a  toll-house,  as  an  incident  to  the  rights  expressly  granted  by 
their  charter.  He  cited  1  Caine,  179;  10  Johns.  389;  23  Wend. 
193;  8  Ohio,  38;  2  Ohio,  112,  pt.  2;  4  Ohio,  253;  5  Ohio,  118;  18 
Johns.  397;  17  Pick.  434;  12  Conn.  36'4;  10  Conn.  157;  11  Conn. 
467 ;  2  Johns.  190. 

Lams,  0.  J.    A  corporation  created  for  any  lawful  purpose,  is 
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invested  with  such  powers  as  are  directly  conferred,  and  likewise 
with  such  powers  as  are  necessary  to  execute  its  lawful  functions, 
and  no  more.     Beyond  this,  the  grant  is  to  be  taken  strictly. 

A  turnpike  company,  being  an  association  formed  to  accomplish 
a  useful  and  public  object,  may  lawfully  possess  powers  to  occupy 
another*9  land,  on  making  due  compensation,  when  necessary  to 
accomplish  its  end.  5  Ohio,  488;  7  Ohio,  112,  pt.  2,  The  char- 
ter, therefore,  very  properly  confers  authority  to  acquire  a  right 
to  the  land  for  the  road,  and  to  the  materials  lying  upon  it;  and 
where  these  are  insufficient  to  construct  it,  the  authority  is  given 
to  take  them  from  the  adjoining  unoccupied  lands.  The  right  to 
maintain  toll-houses  is  undoubted ;  but  the  right  to  place  them  on 
any  other  land  than  that  devoted  to  the  road,  is  not  conferred  by 
the  express  terms  of  the  charter,  nor  is  any  necessity  shown  oi 
believed  to  exist,  for  subjecting  other  property  to  this  purpose. 

Judgment  reversed. 


39i]  *Edmund  Wiloox  and  Jonathan  Welch  v.  Charles  F. 
Kellogg,  David  Q.  Williams,  Milo  G.  Williams,  and  Rthan 
8.  Williams,  Administrators  of  Jaoob  Williams,  deceased, 

ET   AL. 


m 


fTv" 


A  transfer  by  a  firm  to  one  partner,  bona  flde,  and  by  him  to  a  ^hird  person 
in  like  maimer,  for  valuable  consideration,  passes  both  the  legal  and 
equitable  title  to  the  property,  against  the  creditors  of  the  firm. 

The  equity  of  creditors  upon  partnership  property  for  debts  due  theni,  is  only 
the  equity  of  the  partners  in  the  property,  and  can  only  bo  reached 
through  the  partners. 

An  absolute  transfer  of  property  does  not  come  within  the  proyisions  of  the 
act  of  February  23,  1836,  relating  to  fraudulent  assignments. 

This  is  a  bill  in  chancery,  from  the  county  of  Hamilton. 

The  bill  states  that,  at  the  February  term  of  the  court  of  com- 
mon pleas,  1837,  the  complainants  recovered  a  judgment,  at  law, 
against  Charles  F.  Kellogg  and  David  Gr.  "Williaras,  partners  in 
trade,  under  the  firm  of  Kellogg  &  Williams,  for  the  sum  of  S872.67, 
besides  coats  of  suit,  on  a  promissory  note  made  by  said  Kellogg 
&  Williams,  due  September  4«  A.  D.  1836;  and  also  for  goods  sold 
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by  tho  complainants  to  said  Kellogg  &  Williams.  That  an  execu- 
tion issued  npon  said  judgment,  and  was  returned  by  the  sheriff, 
no  goods,  chattels,  lands,  etc.,  found,  whereon  to  levy,  and  that 
said  Kellogg  &  Williams  have  no  property  within  the  reach  of 
execution  for  the  satisfaction  of  the  aforesaid  judgment. 

The  bill  further  states  that,  in  the  month  of  October,  a.  d.  1836, 
and  about  the  time  the  suit  was  commenced  in  which  their  judg- 
ment was  obtained,  Kellogg  &  Williams  were  in  possession  of  a 
large  stock  of  goods  and  wearing  apparel  of  different  kinds,  in  a 
store  in  Cincinnati,  to  the  value  of  96,000  or  87,000,  debts  due 
them  to  more  than  $2,000,  besides  other  property.  About  that 
time,  by  some  agreement  between  them,  Williams  took  possession 
of  the  *goods,  debts,  and  other  property,  and  exercised  the  [395 
exclusive  control,  and  undertook,  with  the  proceeds  of  the  prop- 
erty, to  pay  the  debts  of  the  firm,  and,  among  others,  that  of  the 
complainants ;  that,  since  that  time,  the  said  Williams  has  con- 
verted the  goods  and  wearing  apparel  into  money,  either  at  public 
or  private  sale,  or  placed  them  in  tho  hands  of  third  persons,  for 
the  purpose  of  covering  and  concealing  them  from  the  complain- 
ants, and  to  prevent  them,  or  the  avails,  from  being  applied  to  the 
satisfaction  of  their  judgment. 

The  bill  further  states  that  Williams  has  paid  none  of  the  debts 
of  Kellogg  and  Williams ;  that  he  has  collected  a  large  portion  of 
the  debts  of  the  firm,  but  applied  no  part  thereof  to  the  payment 
of  complainants*  judgment. 

It  is  also  averred  that  Jacob  Williams,  Albert  Kellogg,  Thomas 
Johnson,  William  Little,  and  Horace  S.  Edwards,  have  in  their 
possession  some  part  of  the  goods,  or  the  proceeds  thereof,  held 
under  some  agreement  with  the  said  David  G.  Williams  and  Jacob 
Willrams,  or  one  of  them  ;  that  after  David  G.  Williams  took  ex- 
clusive possession  of  the  goods,  he  transferred  them,  or  some  part 
thereof,  to  the  said  Jacob  Williams,  who  has  since  controlled  the 
goods,  but  for  the  benefit  of  the  said  David  G.,  and  which  goods 
ought  to  be  subjected  to  the  satisfaction  of  complainants'  judg- 
ment, etc. 

The  bill  prays,  among  other  things,  that  David  G.  Williams  and 
Charles  F.  Kellogg  may  sot  forth,  specifically,  on  oath,  what 
amount  of  goods,  clothing,  and  other  property  they  had  at  the 
time  the  complainants'  note  foil  due,  or  at  any  time  since,  and 
what  disposition  they  have  made  of  it,  and,  if  sold,  U>  whom,  and 
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for  what  consideration ;  and  that  the  other  defendants  may,  in 
like  manner,  answer  all  and  singular  the  premises  charged;  prayer 
for  an  injunction  for  satiBfaction  of  complainants*  judgment,  etc., 
and  for  other  relief. 

To  this  bill  David  6.  Williams  and  Jacob  Williams  have  an- 
swered fully,  and  their  aif^wers  substantially  agree.  All  fraud  is 
denied.  From  these  sources,  it  is  in  proof,  that  when  David  G. 
Williams  went  into  the  firm  with  Eellogg,  he,  Williams,  furnished 
896]  all  the  capital  then  advanced,  except  about  *W00,  which  waa 
advanced  by  Kellogg.  That  in  order  to  raise  the  necessary  funds 
to  commence  business,  by  the  purchase  of  goods,  Jacob  Williams, 
the  father  of  said  David  6.,  and  his  father  in  law,  Phillips,  in- 
dorsed his  note  to  the  Ohio  Life  Insurance  and  Trust  Company, 
for  $550.  He  had  $G00,  and,  with  these  sums,  Kellogg  proceeded 
to  the  east  and  purchased  $3,000  worth  of  goods,  about  one-half 
on  a  credit  of  six  and  twelve  months.  After  five  months  it  be- 
came necessary  to  make  new  purchases ;  the  business  had  not 
been  profitable,  but  the  said  David  G.  Williams  relied  on  the  as- 
surances of  Kellogg  that  it  would  become  so ;  and,  to  keep  up  the 
credit  of  the  firm,  and  to  pay  off  the  bills  given  at  six  months,  the 
said  David  G.  borrowed  of  Jacob  Williams,  his  father,  $1,000,  on 
January  29,  a.  d.  1836.  Kellogg  again  went  east,  bought  $4,000 
worth  of  goods,  at  six  months*  credit.  The  purchases  were  too 
large,  business  dull,  and  the  said  David  G.  was  convinced  the 
debts  could  not  be  paid  from  the  business  of  the  firm.  He  there- 
fore took  the  property  with  the  intention  of  closing  the  concern 
for  the  benefit  of  the  creditors  in  good  faith.  He  received  of  the 
vfirm  $5,000  in  goods,  and  $1,500  in  book  accounts,  and  repaid 
Kellogg  $400,  advanced  by  him,  and  $150  for  his  services.  The 
said  David  G.  then  wrote  to  all  the  creditors  in  the  oast  advising 
rthem  of  his  apprehensions  that  their  debts  would  not  be  met  as 
-soon  as  duo,  and  asking  further  time,  or  offering  to  surrender  the 
goods.  His  offer  was  declined  by  all  except  the  complainants, 
who  did  not  answer  his  letter.  The  said  David  G.  then  formed  a 
partnership  with  Isaac  Stokes,  but  it  was  unsuccessful ;  he  was 
taken  sick,  and,  when  he  recovered,  he  found  the  stock  much  re* 
duced,  and  nothing  on  the  books«  He  then  determined  to  break 
up  the  concern,  and  transfer  the  goods  to  those  who  had  advanced 
almost  the  entire  capital,  and  accordingly  did  so. 

He  was  indebted  te  said  Jacob  Williams,  besides  the  $1,000  bor- 
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rowed  of  him,  for  9224,  ^before  that  time  advanced  to  him,  and  [397 
$400  dae  on  the  note  to  the  Life  Insarance  and  Trnst  Company, 
paid  or  assumed  by  the  said  Jacob,  in  the  whole,  including  inter- 
est, Sl,627  ;  also,  in  the  further  sum  of  $409  on  a  note  discounted 
at  the  Franklin  Bank  of  Cincinnati,  and  used  by  said  David  G.,  and 
paid  by  said  Jacob.  He  therefore  transferred  the  goods  to  said 
Jacob,  on  December  11,  a.  d.  1836,  for  his  benefit,  and,  if  anything 
remained,  for  other  creditors,  with  no  understanding  nor  belief 
that  any  part  of  the  avails  was  to  be  returned  to  him.  The  goods 
were  all  sold  by  auctioneers,  in  Cincinnati,  gradually,  not  forcing 
them  into  the  market;  and,  after  paying  expenses,  there  is  a  bal- 
ance still  due  to  Jacob  Williams  from  the  said  David  G>.,  of  at  least 
fifty  or  sixty  dollars. 

Many  of  the  allegations,  and  much  of  the  proof,  is  omitted,  not 
being,  in  the  opinion  of  the  court,  essential  to  be  considered,  in 
order  to  correctly  dispose  of  the  case. 

The  case  was  argued  by  Wrioht  &  Hodges,  for  the  complain- 
ants, who  cited  Root  v.  French,  13  Wend.  570  j  Coddington  i;.  Bay, 
20  Johns.  661;  Bay  t;.  Coddington,  5  Johns.  Ch.  54;  33  Ohio 
L.  13. 

V.  WoRTHiNGTON,  for  defendants,  cited  Story  on  Part.  608; 
Hoxie  V.  Carr,  1  Sumn.  181;  Phillips  v.  Cook,  25  Wend.  399;  Ex 
partoRuffin,6Ves.  119;  llVes.3;  17Ves.514,  2  Ves.  &  Bea.  172. 

The  discussion  being  chiefiy  as  to  the  question  of  fraud^  is 
omitted. 

Wood,  J.  It  is  contended  by  the  complainants,  that  the  whole 
proofs  disclose  a  frandulent  attempt  to  place  this  property  beyond 
the  reach  of  creditors.  If  so,  the  complainants  are  entitled  to 
relief.  The  law,  says  Mr.  Justice  Wilmot,  breaks  throui^h  all  the 
forms  with  which  fraud  may  surround  itself,  and  exposes  it,  odious 
and  hateful,  to  the  public  (;uze.  *At  law,  however,  it  has  [398 
become  a  truism,  that  fraud  must  be  proved.  In  equity,  it  is  some- 
times said,  the  rule  is  not  so  strict,  but  it  is  nevertheless  certain 
that  the  evidence  of  facts  and  circumstances  must  be  such  that  it 
can  reasonably  be  inferred,  or  else,  in  legal  parlance,  it  does  not 
exist. 

The  substantial  &cttf  relied  upon  in  the  case  at  bar,  by  which 
fraud  is  attempted  to  be  fixed  upon  the  transaction,  are : 

1.  The  ties  of  blood  between  David  G.  and  Jacob  Williams. 
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2.  That  David  G.  tranBferred  the  property,  about  the  time  he 
had  reason  to  suppose  the  debts  of  the  firm  of  Kellogg  &  Will- 
iams would  be  pressed  for  collection. 

3.  That  he  wrote  to  the  eastern  creditors,  requesting  time  for 
payment,  which,  it  may  be  claimed,  was  a  device  to  put  them  off 
their  guard,  until  he  could  dispose  of  the  property. 

4.  That  an  amount  much  larger  than  the  debt  due  to  Jacob 
Williams  was  transferred  to  him. 

5.  That  it  was  sold  at  auction  to  pay  this  debt. 

It  is  recognized  as  a  suspicious  circumstance,  when  a  debtor,  in 
failing  circumstances,  passes  his  whole  property  into  the  posses- 
sion of  his  near  relations ;  but  in  this  case,  the  consideration  is 
proved  to  have  been  bona  fidCy  beyond  dispute,  over  S2,000  cash 
advanced.  This  transfer  was  legal,  if  honest,  at  any  time  before 
the  law  had  taken  the  property  into  its  custody,  whatever  might 
be  the  circumstances  of  David  G.  Williams.  In  writing  to  the 
eastern  creditors  for  time,  the  letters  show  he  offered  to  surrender  the 
property^  if  the  creditors  desired  it,  but  they  declined.  The  amount 
transferred  was  directed  to  be  sold  gradually,  at  auction,  not 
forced,  and  did  not  bring  sufficient  to  pay  the  debt;  and  in  cities, 
the  auctioneer  is  a  convenient  and  proper  channel  through  whom 
property  of  this  descripiton  will  frequently  sell  to  the  best  ad« 
vantage. 

We  do  not,  therefore,  after  the  most  mature  deliberation,  find 
evidence  sufficient  to  declare  this  transaction  fraudulent. 

It  is  contended,  however,  that  the  complainants  being  cred- 
itors of  the  firm  of  Kellogg  &  Williams,  the  debts  of  which 
399]  *firm  Williams  had  assumed  to  pay,  they  had  a  lien  upon 
the  partnership  property,  into  whosoever  hands  it  might  pass, 
which  might  be  enforced  in  equity.  Is  this  so  ?  It  is  laid  down  in 
Story  on  Part,  sec.  358,  that  while  the  partnership  is  solvent  and 
going  on,  creditors  have  no  equity  against  the  effects  of  the  part- 
nership; neither  have  they  any  lien  on  the  partnership  effects  fot 
their  debts.  There  being  no  lien,  and  no  equity  in  favor  of  cred* 
iters  against  partnership  effects,  it  follows  they  are  susceptible  of 
being  legally  transferred  bonafide^  for  a  valuable  consideration,  to 
any  persons  whatever,  and  as  well  to  other  partners  as  mero 
strangers.  The  equity  of  creditors  upon  partnership  property  is, 
when  sifted,  as  laid  down  in  the  books,  only  the  equity  of  the  part* 
'/lerSj  and  can  only  be  reached  or  worked  out,  as  it  is  said,  through 
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them.  It  appears  to  me,  then,  clearly,  if  these  goods  passed,  on 
the  dissolution  of  the  partnership  of  Kellogg  and  Williams,  to 
David  G.  Williams,  bona  fide,  and  for  a  valuable  consideration,  from 
him  again,  to  Williams  and  Stokes,  and  from  them  to  David  G. 
Williams,  and  thence  to  Jacob  Williams,  in  the  same  bona  fide  man- 
ner and  for  a  like  consideration,  they  are  beyond  the  reach  of  the 
complainants. 

But  it  is  said,  the  transfer  to  Jacob  Williams  is  fraudalent,  un- 
der the  act  of  February  23,  A.  d.  1835,  being  an  assignment  in  trust. 
But  this  is  clearly  not  so.  It, is  an  absolute  conveyance  to  pay 
Jacob  Williams  his  debt,  and  is  not,  therefore,  within  the  provis- 
ions of  that  act.    Bill  dismissed. 


♦Robert  S.  Halleok  v.  Thb  State  of  Ohio.        [400 

In  an  indictment  for  perjury  it  is  8u£9cient  to  aver  that  tbe  court  had  power 
to  adminiBter  the  oath,  without  setting  forth  the  facts  necessary  to  give 
Jurisdiction. 

When  it  became  material  to  prove  the  contents  of  a  book  of  accounts,  which 
hud  been  admitted  by  the  accused  to  he  correct  and  true,  the  book  may 
go  to  the  jury  as  evidence  of  the  extent  and  nature  of  the  admission. 

This  is  a  writ  of  error  to  the  court  of  common  pleas  of  Ashta- 
bula county. 

The  case  was  this:  Complaint  had  been  made  by  the  plaintiff 
in  error  before  Crosby,  a  justice  of  the  peace,  against  Abijah  South- 
wick  for  perjury.  On  the  hearing  of  this  complaint,  the  plaintiff 
in  error  was  examined  on  oath  as  a  witness.  In  the  course  of  ex- 
amination, it  became  a  material  question,  whether  a  note  for  $17.38 
had  been  ^nven  by  South  wick  to  Halleck  on  a  settlement  between 
them.  Halleck,  the  plaintiff  in  error,  stated  on  oath,  as  a  witness, 
that  a  note,  for  that  amount,  had  been  given  him  by  South  wick, 
on  a  settlement,  in  June  or  July ;  but  that  the  note  was  mislaid  or 
lost.  Halleck  was  then  indicted  for  perjury  in  the  above  state- 
ment. 

The  indictment  sets  forth  that  complaint  had  been  made  by  the 
plaintiff  in  error,  in  due  form  of  law,  before  Crosby,  a  justice  of 
the  peace,  against  one  South  wick,  for  perjury. 
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After  setting  forth  the  appearance  of  Soathwick  to  answer  this 
complaint,  the  indictment  then  avers,  that,  "thereupon,  the  said 
David  Crosby,  as  such  justice,  as  aforesaid,  proceeded  to  bear  and 
determine  the  matter  of  said  complaint,  in  the  presence  of  said 
Abijah  Southwick,  and  at,  and  npon  the  said  hearing,  of  the  said 
matter  of  said  complaint,  by  the  said  David  Crosby,  as  such  jus- 
tice of  the  peace  as  aforesaid,  the  said  Robert  S.  Halleck,  of  said 
township  of  Say  brook,  in  the  county  of  Ashtabula  aforesaid,  ap- 
peared as  a  witness,  in  support  of  said  complaint,  to,  and  beforo 
the  said  David  Crosby,  Esq.,  such  justice  of  the  peace,  and  then 
4r01]  and  there  as  such  witness,  ^by,  and  before  the  said  David 
Crosby,  Esq.,  such  justice  of  the  peace,  as  aforesaid,  was,  in  due 
form  of  law,  sworn  by  the  said  David  Crosby,  to  testify  the  trath, 
the  whole  truth,  and  nothing  but  the  truth,  relative  to  the  com* 
plaint  aforesaid,  then  and  there  in  hearin£r,  before  the  said  juRtice, 
he,  the  said  David  Crosby,  Esq.,  then  and  there  having  sufficient  and 
competent  authority  to  administer  an  oath  to  the  said  Robert  S.  Hal^ 
lech,  in  that  behalf." 

The  indictment  then  proceeds  to  aver  the  materiality  of  Hal- 
leek's  testimony  relative  to  the  note  given  him  by  Southwick,  on 
settlement,  and,  setting  iorth  bis  statement  in  relation  theretOi 
negatives  his  testimony  with  the  usual  averments. 

The  evidence  on  the  trial  to  which  the  plaintiff  excepted,  is  set 
forth  in  the  opinion  of  the  court. 

Wade  &  Rannet,  for  the  plaintiff  in  error,  contended  : 

That  the  indictment  should  show  a  cause  depending,  in  which 
the  oath  was  administered,  and  that  the  court  had  jurisdiction  of 
the  cause.  2  Russell  on  Crimes,  520;  Bullock  v.  Coon,  9  Cowen, 
31 ;  1  Chitty'sCrim.  Law,  188;  Stevenson  v.  The  State,  6  Yorger 
531;  State  v,  Ammon,  3  Murph.  126;  Shaffer  r,  Kinton,  1  Binn. 
537;  Tansteenburgh  r.  Koriz,  10  Johns.  167;  Rex  v.  Cohen,  1 
Stark.   511  ;  Starkie's  Crim.  Pleading,  124. 

That  to  give  the  magistrate  jurisdiction,  the  complaint  should 
have  been  made  by  affidavit,  in  writing.  Swan's  Stat.  537.  That 
an  the  indictment  does  not  aver  the  complaint  to  have  been  in 
writing,  the  magistrate  does  not  appear  to  have  had  jurisdiction 
of  the  cause  in  which  the  plaintiff  in  error  was  sworn;  but  the 
proceedings,  so  far  as  appears  from  the  indictment,  were,  thereiore, 
coram  nonjudice. 

That  the  averment  of  the  proceedings  being  in  due  form  of  law; 
342 


Digitized  by  VjOOQ IC 


DECEMBER  TERM,  1842.  402,403 

Halleck  v.  State  of  Ohio. 

and  of  the  magistrate  having  sufiScient  and  competent  authority 
to  administer  the  oath,  is  merely  a  conclusion  drawn  by  the  pleader; 
but  the  facts,  to  establish  the  correctness  of  that  conclusion,  should 
be  averred. 

*They  also  insisted  that  the  book  of  accounts,  containins^  [403 
the  settlement  between  Southwick  and  Halleck,  was  improperly 
admitted. 

No  argument  was  submitted  on  the  part  of  the  state. 

BiRGHARD,  J.  This  case  presents  two  questions.  One  of  evi- 
dence, and  the  other  as  to  the  sufficiency  of  the  indictment.  It 
appears  from  the  record  that  the  plaintiff  was  indicted  and  tried 
for  perjury  in  testifying,  before  one  Crosby,  a  justice  of  the  peace, 
on  a  complaint  pending  before  him,  against  one  Southwick; 
that  said  Southwick  had  previously  executed  to  him,  on  a  settle- 
ment of  accounts,  a  promissory  note  for  the  payment  of  $17.38. 
The  bill  of  exception  shows  that  on  the  trial  of  this  cause,  South- 
wick was  introduced  as  a  witneas,  and  produced  his  book  of  ac- 
counts, and  testified  that  it  contained  a  true  and  just  account  of 
his  charges  against  the  plaintiff,  and  also  of  the  credits  which  he 
had  given  him;  that  plaintiff  and  the  witness  had  settled  said  ac- 
count, and  that,  on  such  settlement,  the  witness  read  over  such 
accounts  to  the  plaintiff,  who  acknowledged  them  to  be  just  and 
true:  and  further,  that  he,  the  witness,  had  never  given  to  the 
plaintiff  the  note  of  $17.38  mentioned  in  the  indictment 
The  bill  also  shows  that  another  witness  testified,  that  he  wan 
present  at  said  settlement,  when  Southwick  read  from  his  account 
the  items  of  debt  and  credit,  and  that  the  plaintiff  acknowledged 
the  same  to  be  correct.  After  further  evidence  had  been  intro- 
duced, the  prosecutor,  in  the  progress  of  the  cause,  offered  in  evi- 
dence to  the  jury  the  book  of  accounts,  and  it  was  admitted  by 
the  court,  notwithstanding  the  objections  of  the  plaintiff. 

Was  this  book  of  accounts  improperly  admitted?  Counsel  urge 
that  it  was,  inasmuch  as  it  was  not  within  the  custody  or  control 
of  the  plaintiff,  and,  that  if  it  contained  facts  material  for  the  state 
to  prove,  it  could  only  be  referred  to  by  the  witness,  to  re.'resU  his 
memory.  It  seems  to  us  that  the  court  did  not  err  in  permitting 
the  book  to  go  to  the  jury.  The  material  *question  was,  [403 
whether  or  not,  on  the  settlement  of  that  account,  Southwick  i^avo 
to  the  plaintiff  a  note  of  $17.38.     The  proof,  by  two  witnesses, 
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showed,  that  this  book  contained  evidence  of  the  items  adjusted  at 
that  settlement,  and  that  its  correctness  was,  at  that  time,  ad- 
mitted by  plaintiff.  There  can  be  no  question  but  that  the  admis- 
sions of  the  plaintiff  were  legal  evidence  against  him.  This  book 
of  accounts,  whether  kept  by  him  or  another,  whether  within  or 
bejond  his  control,  was  the  best  evidence  of  its  own  contents,  and 
bettor  evidence  of  the  extent  and  particulars  of  the  items  therein 
contained,  and  admitted  by  plaintiff  to  be  just  and  correct,  than 
the  recollection  of  any  person.  So  far,  then,  as  the  book  of  account 
showed  items  which  had  been  admitted  and  settled  by  the  parties, 
tnd  tended  to  enable  the  jury  to  ascertain  the  actual  debits  and 
i^redits,  and  of  the  sum  then  due  to  either  party,  it  became,  under 
the  state  of  the  proof,  competent  testimony ;  not  merely  because  it 
was  a  book  of  account,  but  because  it  contained  written  evidence 
of  what  the  parties  themselves  had  done,  and  of  what  the  plaint, 
iff  had  then  said  was  just  and  true. 

The  objection  to  the  indictment  is,  that  it  does  not  show  tha^ 
Crosby,  before  whom  the  perjury  is  alle«;ed  to  bave  been  com- 
mitted, had  any  jurisdiction  to  administer  the  oath,  inasmuch  as  it 
does  not  set  forth  that  a  complaint,  in  writing,  on  oath  or  affirmation, 
was  made  before  him.  The  indictment  charges  that  the  plaintiff's 
offence  was  committed  before  David  Crosby,  a  justice  of  the  peace 
for  Saybrook,  in  the  county  of  Ashtabula;  and,  it  avers  that  said 
Crosby  had  full  power  and  authority  to  administer  the  the  oath; 
that  it  was  taken  on  the  hearing  of  a  complaint  against  said 
Southwick,  for  perjury,  which  complaint  had  been  made  in  due 
form  of  law,  and  was  then  on  hearing  before  said  Crosby,  as  such 
justice.  It  may  be  admitted  that  this  general  form  of  allegation 
would  be  bad,  by  the  rules  of  common  law,  without  it  necessarily 
following  that  the  court  oi  common  pleas  erred  in  refusing  to  ar- 
rest judgment  in  this  case,  for,  by  recurring  to  section  11  of  tho 
act  providing  for  the  punishment  of  crimes,  Swan's  Stat.  231, 
it  will  be  seen  that,  in  this  state,  the  common  law  has  been 
404]  ^modified  by  express  legislation.  Section  11  provides  ''that, 
in  un  indictment  for  perjury,  it  shall  be  sufficient  to  set  forth  the 
subHtinceof  the  offepse  charged  upon  the  defendant,  and  befbro 
what  court  or  authority  the  oath  or  affirmation  was.  taken,  averring 
such  court  or  authority  to  have  had  full  power  to  administer  the 
same,  without  setting  forth  any  oart  of  any  record  or  proceeding 
in  IttW  or  equity,"  etc. 
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A  careful  comparison  of  this  indictment  with  the  section  of  this 
statute  (parts  of  which  I  have  ^ivon)  will  convince  the  mind  that 
it  contains  all  the  averments  which  our  statute  requires,  and  that 
the  fourt  of  common  pleas  could  not  have  pronounced  it  defective 
•without  disregarding  the  law,  and  requiring  of  the  prosecutor 
something  beyond  what  it  had  made  sufficient.  Motion  overruled 
and'cause  remanded  for  judgment. 


Isaac  Vanvalkbnburq  v.  The  State  of  Ohio, 

Proof  of  uttering  and  publishing  counterfeit  bank  notes  as  true  and  genuine, 
will  not  sustain  an  indictment  under  section  29  of  the  statute  for  selling 
and  bartering  such  notes. 

This  is  a  writ  of  error  to  the  court  of  common  pleas  of  Cuyahoga 
county. 

The  plaintiff  in  error  was  indicted  under  section  29  of  the  act 
providing  for  the  punishment  of  crimes,  Swan's  Stat.  236,  for 
»* selling,  bartering,  and  disposing  of  two  certain  counterfeit  bank 
notes  to  one  Seth  Goodwin." 

The  proof  was  that  the  counterfeit  notes  were  passed  to  Good- 
win, as  true  and  genuine  bills,  in  exchange  for  other  bank  paper. 
The  exchange  was  made  by  plaintiff,  under  pretense  of  accom- 
modating Goodwin,  as  an  old  customer,  and  without  charge.  On 
the  trial,  the  court  was  asked  to  charge  the  jury,  *that,  if  [405 
they  found,  from  the  testimony,  that  the  notes  were  pasHed, 
uttered,  or  published,  as  true  and  genuine,  with  intent  to  defraud 
Goodwin,  the  prisoner  could  not  be  convicted  under  this  indict- 
ment. The  court  refusing  so  to  charge,  a  bill  of  exceptions  was 
taken,  and  this  refusal  is  assigned  for  error. 

Other  errors  were  assigned  on  the  record,  in  relation  to  the 
jurisdiction  of  the  court,  which,  as  the  case  is  disposed  of  on  other 
grounds,  are  omitted. 

J.  Adams  and  C.  Stetson,  for  plaintiff  in  error. 

F.  T.  Backus,  for  the  state. 

Bead,  J.    It  is  a  clear  principle  of  law  that  you  can  not  indict 
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a  mao  for  one  crime  and  convict  bim  of  an  offense  wholly  differ- 
ent from  that  laid  in  the  indictment.  The  allegations  and  the 
proof  must  correspond  in  criminal  as  well  as  in  civil  cases. 

It  is  a  well-settled  rule  of  criminal  proceedings  that,  in  all  stat- 
utory offenses,  the  indictment  must  pursne  the  words  of  the  stat- 
ute substantially  in  setting  out  the  offense.  With  us  there  is  no 
such  thing  as  common-law  crimes.  The  prisoner  was  indicted 
for  selling  and  bartering  counterfeit  bank  notes,  under  section  29 
of  the  act  punishing  crimes.  The  proof  shows  that  he  uttered  and 
published  them  as  true  and  genuine,  with  intent  to  defraud,  which 
is  an  offense  punishable  under  section  22  of  the  same  act.  Swan's 
Stat.  233. 

A  majority  of  the  court  are  very  clear  in  the  opinion  that  an  in- 
dictment, under  section  29,  for  selling,  bartering,  etc.,  will  not 
warrant  a  conviction  of  the  offense  specified  in  section  22  of 
the  act. 

The  offenses  are  certainly  not  identical,  or  else  the  legislature 
performed  a  work  of  supererogation  in  creating  them  both. 
The  one  embraces  the  case  of  uttering  and  passing,  as  true  and 
genuine,  spurious  and  counterfeit  paper,  knowing  it  to  be  such, 
406]  with  intent  to  defraud.  The  other  is  where  a  person  *8cll8, 
barters,  or  disposes  of  spurious  bills,  as  such,  not  as  true  and  gen- 
uine, and  without  any  intent  to  defraud.  In  the  latter  it  was  de- 
&i<;ned  to  punish  a  person  who  kept  and  sold,  or  disposed  of  coun- 
terfeit bills,  to  willing  purchasers  and  receivers,  who  well  under- 
Btood  the  character  of  the  articles  purchased.  One  section  pun- 
ishes the  person  who  vends  the  counterfeit  bills  to  such  as  wish  to 
purchase  the  article.  The  other  punishes  him  who  passes  them 
as  genuine  money,  or  bank  notes,  with  intent  to  defraud.  Guilty 
traflSc  is  the  essence  of  one,  but  of  the  other,  an  intent  to  de- 
iraud. 

The  words  of  the  statute,  describing  the  offenses,  are  very  dif- 
ferent, being  in  the  one,  "  utter  and  publish,  as  true  and  genuine;** 
in  the  other,  "to  sell,  barter,  or  in  any  manner  to  disp'>se  of;" 
the  legislature  have  thus  defined  different  offenses,  and  in  differ- 
ent words. 

The  rules  of  criminal  pleading  require  the  offense  to  be  set  out 

6iib8tantially  in  the  words  of  the  statute.     The  statute  contains  a 

di  finition  of  the  offense.     Now,  if  under  an  indictment  for  one  of- 

lense,  you  may  convict  of  a  distinct  and  different  offense, 't  would 
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bring  us  to  this  legal  conclasion  :  That  you  could  have  a  common 
indictment  under  which  a  conviction  could  be  had  for  every  va- 
riety of  offense.  But  can  this  conviction  be  sustained  upon  the 
principle  that  the  greater  offense  includes  the  less  ?  It  is  true  that 
where,  to  the  same  act,  the  law  attaches  different  degrees  of  crim* 
inality,  according  to  the  motives  and  circumstances  under  which 
it  was  performed,  an  indictment  for  the  highest  degree  of  crimi- 
nality will  authorize  under  it  a  conviction  for  any  less  degree.  As 
an  indictment  for  murder  in  the  first  degree  will  sustain  a  con. 
viction  for  murder  in  the  second,  or  manslaughter,  so  upon  an  in- 
dictment for  an  assault  with  an  intent  to  murder,  there  may  be  a 
conviction  for  the  assault  only.  But  this  is  not  the  case  whore 
the  offenses  complained  of  are  distinct. 

According  to  the  theory  of  criminal  pleading,  no  one  definition 
of  a  crime,  in  an  indictment,  can  contain  two  distinct  offenses,  so 
as  to  warrant  a  conviction  for  either,  any  more  than  *by  the  [407 
la\^s  of  matter,  two  bodies  can  occupy  tb*3  same  space  at  the  same 
time.    Judgment  reversed. 

BiRCHABD,  J.,  dissenting.  I  am  not  able  to  concur  in  the  de* 
cision  just  announced : 

1.  Because  I  know  of  no  authority  against  the  correctness  of 
the  decision  of  the  court  below,  and,  in  the  limited  research  which 
I  have  been  enabled  to  make  for  such  authority,  I  have  discovered 
well  considered  cases,  which,  in  my  judgment,  will  sustain  it. 
15  Mass.  187 ;  7  Conn.  54 ;  9  Conn.  259,  and  cases  there  cited. 

2.  The  indictment  charged,  upon  the  plaintiff  in  error,  the  of- 
fense of  barterin<^  counterfeit  paper,  knowing  it  to  be  such.  The 
statute  defines  such  an  offense.  The  proof  established  the  facts  of 
the  guilty  knowledge,  and  the  bartering  of  the  paper,  by  swapping 
it  for  Ohio  paper,  worth,  nominally,  a  less  sum  in  market.  This 
fully  made  a  caseoi  crime,  as  defined  by  the  statute,  and  the  proof 
sustained  all  the  allegations  of  the  indictment.  I  can  not,  in  tiio 
absence  of  any  authority,  and  against  strong  authority,  hold  that 
there  is  any  legal  principle  which  would  enable  a  defendant,  on 
trial  for  such  a  crime,  to  defeat  the  state,  by  proving,  in  addition 
to  the  facts  established  against  him,  that  he  also  intended  to  de- 
fraud his  victim.  It  would  have  been  proving  his  innocence  by 
establishing  a  greater  degree  of  moral  turpitude,  on  his  part,  than 
that  which  was  alleged  against  him.    It  would  be  like  allowing 
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ono  iudicted  for  larceny  to  escape  puniehment,  by  proving,  that, 
when  he  stole,  he  also  committed  a  burglary  or  robbery;  or,  ono 
indicted  for  an  attempt  to  commit  a  rape,  to  show  that  he  did  not 
make  any  such  attempt,  by  establishing  the  fact,  that  he  not  only 
made  the  attempt,  but  was  actually  successful  in  the  perpetration 
of  the  crime.  The  case  cited  from  7  Conn.  54,  i.-^  in  point.  The 
statutes  of  that  state  define  a  rape,  and  an  attempt  to  commit  one, 
as  two  distinct  and  separate  offenses;  and,  however  illogical  it 
may  seem  to  others,  the  Supreme  Court  of  Connecticut  held, 
40S]  proof  of  an  actual  rape  committed  ^carried  with  it  proof 
of  the  attempt  to  commit  the  offense;  and  that  conviction  or  ac- 
quittal of  the  latter  was  a  bar  to  any  future  prosecution  for  the 
former.  The  books  appear  to  me  to  sustain  them.  1  Hale  P.  O, 
246;  4  Co.  46,  b ;  15  Mass.  187;  1  Leach  Crown  Law,  36,  88;  2 
East  P.  C.  560  ;  2  Hale  P.  C.  302. 

As  I  understand  the  law,  the  rule  is,  that  in  cases  where  an  in- 
dictment is  fully  sustained  by  the  facts  in  proof,  and  the  facts  also 
disclose  that  the  defendant  might,  with  propriety,  have  been  in- 
dicted for  a  graver  offense,  it  is  discretionary  with  the  court  to 
allow  a  nolL  pros.y  and  to  discharge  the  jury,  in  order  to  prevent 
the  trial  from  barring  a  future  prosecution,  for  the  more  aggra- 
vated offense.     1  Chit.  Crim.  Law,  637. 


John  P.  Pootb  v.  Thb  City  of  Cincinnati. 

The  amendment  to  the  city  charter  of  Cincinnati,  passed  March  12,  1838,  has 

never  been  duly  accepted. 
The  liability  of  a  le.«see  to  pay  rent  BubsistSf  notwithstanding  the  leasehold 

has  been  appropriated  for  a  street,  and  he  is  entitled  to  a  compensation 

from  the  city  for  this  liability. 

Lane,  C.  J.  This  case  presents  a  motion,  by  the  plaintiff,  for 
judgment  on  a  verdict,  and  a  motion,  from  the  defendant,  for  a 
new  trial. 

In  1837,  Foote  leased  certain  tenements  from  Longworth,  for 
five  years,  at  the  annual  ground  rent  of  $300.  In  1838,  the  city 
extended  Pearl  street,  and  occupied  the  whole  land  leased.  Thia 
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Buit  is  brought  by  Foote,  to  recover  damages  for  this  appropria- 
tion of  his  property.  The  jury,  under  the  direction  of  the  court, 
have  assessed  his  damages  at  83,860.10,  if  by  law,  he  is  released 
from  the  payment  of  his  rent;  but  if  his  liability  subsists  to  pay 
rent  for  the  residue  of  his  term,  they  estimate  his  damages  at 
$5,201.76. 

*The  questions  arising  are,  whether  the  plaintiff  shows  a  [409 
right  to  recover  in  a  suit  at  law,  without  averring  by  his  declaration 
that  he  has  attempted  to  get  his  compensation  in  the  form  prescribed 
by  the  charter  and  city  ordinances,  and  if  such  recovery  may  be 
had,  for  what  sum  he  is  permitted  to  take  judgment. 

In  March,  1838,  an  act  was  passed  amending  the  city  charter, 
and  authorizing  the  council  to  open  streets,  ascertain  damages, 
and  provide  for  their  adjustment.  In  May,  1838,  an  ordinance 
was  made  to  carry  this  act  into  effect.  The  defendants  insist  that  the 
plaintiff  must  show,  by  pleading,  an  attempt  to  obtain  his  com 
pensation  by  the  provisions  of  this  ordinance,  before  recovery. 

But  the  amendatory  act  was  to  be  of  no  force  until  adopted  *^by 
a  majority  of  the  voters  of  the  city.''  Section  8  of  the  act  provides 
"  that  the  qualified  voters  of  said  city  are  hereby  authorized,  at 
the  time  and  place  of  holding  their  annual  election  in  April  next, 
to  vote  by  ballot  for  or  against  this  act  becoming  a  part  of  the 
charter  of  said  city;  and  at  such  election  it  shall  be  lawful  for 
said  qualified  voters  to  indorse  on  their  tickets,  *  yea,' or  *  nay,' 
which  tickets  shall  be  received  by  the  trustees  of  said  city,  who 
shall  act  as  judges  of  said  election  and  make  returns  thereof  to  the 
mayor  of  said  city,  at  his  office,  in  the  same  manner  that  returns 
of  the  election  of  city  officers  are  required  to  be  made  by  the  act 
to  which  this  is  an  amendment.''  36  Ohio  L.  242.  To  obtain 
this  acceptance,  the  council  requested  the  qualified  voters  of  the 
city  to  vote  on  this  question  at  the  township  polls.  Now  this  vote 
may  justly  be  held  void,  for  although  the  territorial  limits  of  the 
city  and  the  township  are  the  same,  they  constitute  different  po- 
litical organizations;  the  elections  are  holden  before  different  offi- 
cers, and  the  voters  composing  the  two  corporations  possess  dif- 
ferent qualifications.  The  plain  intention  of  the  legislature  was 
to  present  the  question  of  acceptance  to  the  voters  of  the  city  at 
some  regular  city  election ;  and  a  request  to  vote  at  an  election 
held  for  a  different  purpose,  and  *in  a  different  municipal  [410 
organization,  is  no  fair  compliance  with  the  law. 
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Bat  the  objection  is  capable  of  a  different  and  conclusive  answer. 
Unless  the  law  by  which  the  defendant's  property  is  taken  for  a 
public  use  provides  him  a  compensation,  it  is  void.  McArthar  v. 
KeWy  and  others,  5  Ohio,  143;  2  Rent's  Com.  339. 

This  charter  does  not  attempt  to  afford  compensation  to  any  ex- 
cept to  the  owners  who  hold  freeholds,  or  renewable  leaseholds 
of  ninety-nine  years,  leaving  shorter  itterests,  like  the  plaintiff's, 
entirely  without  protection.  There  can,  therefore,  be  no  obliga- 
tion on  him  to  appeal  to  a  law  which  affords  him  no  remedy;  and 
the  case  of  Hickox  v.  City  of  Cleveland,  8  Ohio,  543,  renders  no 
sach  recurrence  necessary.  His  right,  then,  to  the  common  forms 
of  justice  is  unimpaired,  and  he  may  well  sustain  the  present  suit. 

The  jury  having  found  the  alternative  damages,  it  only  remains 
for  US  to  determine  for  which  sum  he  may  take  judgment  If  his 
liability  to  pay  rent  to  his  landlord  subsists  after  this  appropria- 
tion of  his  property  to  a  public  use,  his  compensation  should  cover 
such  rent;  but  if  his  rent  is  extinguiBhed  by  such  occupation,  he 
is  enti  Lied  to  no  indemnity.  We  are  referred  to  Gillespie  v.  Thomas, 
15  Wend.  464,  as  an  authority  to  show  that  the  rent  is  discharged. 
We  find  the  coo^rt  adjudicatin<j  upon  the  proceedings  of  street  com- 
missioners in  Kew  York,  exercising  special  statutory  powers,  who 
have  all  partJes,  both  landlords  and  tenants,  before  them,  and  who 
adjust  all  interests  and  satisfy  all  damages.  The  proceedings  of 
such  a  tribunal,  by  whom  the  landlord  obtains  a  compensation  for 
his  rent,  involves  a  discharge  of  the  lessee.  But  this  case  does  not 
touch  the  general  principle  that  the  right  of  eminent  domain,  or 
the  right  of  appropriating  land  to  public  uses,  is  no  proper  techni- 
cal incumbrance  oi>  the  land,  and  that  such  appropriation  is  no 
eviction.  Polts  v.  Huntley,  7  Wend.  211;  Blisha  Parks  v.  City 
of  Boston,  15  ?ick.  198.  The  rights  of  the  parties,  therefore,  are 
unaffected  by  th'^se  rights.  The  tenant's  liability  to  pay  rent  to 
411]  his  landlord  ^continues  unimpaired,  and  he  is  entitled  to  a 
compensation  to  include  the  largest  sum. 

Judgmen/  for  plaintiff. 

Charles  Pox,  for  plaintiff. 

Edward  Woodruff,  for  defendant. 
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Ira  Belknap  r.  John  O.  Cram,  Nehemiah  G.  Abbott,  John 
Miser,  John  W.  Thompson,  Georqe  James,  et  al. 

Joint  proper! J  will,  in  equity,  be  subjected  to  the  payment  of  partnership 
debts. 

Kotes  given  by  one  member  of  a  firm  to  his  partners,  on  its  dissolution  be- 
come their  individual  property,  and,  in  the  possession  of  their  assignee* 
can  not  be  subjected  to  pay  the  creditors  of  the  firm. 

This  is  a  bill  in  chancery,  from  Mnskingam  county. 

The  material  facts  npon  which  the  cause  was  decided,  are  set 
forth  in  the  opinion  of  the  court. 

Goddabd  &  Converse,  for  complainant. 

H.  Stanbert  and  Geoboe  James,  for  defendants. 

As  some  important  principles  discussed  by  counsel  were  not  de 
cided,  nor  the  case  finally  disposed  of,  the  arguments  are  omitted 

Wood,  J.  The  facts  in  this  case  appear  to  be  these :  The  com 
plainant  became  the  surety  of  Miser,  Thompson  &  Co.,  wbich 
firm  was  composed  of  Miser,  Thompson,  Abbott,  and  Cram. 
This  firm  was  dissolved,  and  Miser,  who  bought  *out  [412 
Thompson,  gave  Abbott  and  Cram  notes,  secured,  for  $4,000,  and 
became  obligated  to  pay  the  partnership  debts,  and  all  the  part- 
nership effects  were  transferred  to  him.  At  the  date  of  the  dis- 
solution, and  when  the  arrangement  was  completed,  the  assets  of 
the  firm  of  Miser,  Thompson  &  Co.  were  amply  sufficient  to 
pay  all  the  partnership  debts.  Miser  afterward  squandered  the 
partnership  property,  and  Abbott  and  Cram  became  insolvent, 
and  assigned  the  notes  for  $4,000  to  the  respondent,  James,  as  a 
trustee,  to  pay  certain  separate  debts  of  theirs,  previously  con- 
tracted* in  the  city  of  New  York.  At  the  time  of  this  assign- 
ment, these  Now  York  debts  were  in  the  hands  of  James  and 
others,  as  attorneys,  for  collection,  and  Abbott  and  Cram  being 
pressed  for  payment,  the  assignment  was  made  in  consideration 
of  an  extension  of  time,  and  Miser's  notes  collected  and  the 
money  partially  in  the  hands  of  James  to  be  applied  in  payment 
of  the  New  York  debts.  The  trustee  is  charged  with  notice,  at 
the  time  of  the  assignment,  of  the  circumstances  under  which  it 
was  made. 
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The  object  of  the  suit  18  to  subject  the  avails  of  these  notes,  in 
the  hands  of  James,  to  the  payment  of  the  demand  on  which  the 
complainant  was  surety  for  Mi&er,  Thompson  &  Co.,  on  the 
principle  which  is  familiar  in  the  law  of  partnerships,  that  the 
joint  property  must  be  applied  to  pay  the  joint  debts  of  the  firm. 
While  the  rule  is  admitted,  its  application  to  this  case  by  no 
means  follows.  The  whole  transaction,  on  the  part  of  Abbott 
and  Cram,  and  the  trustee,  appears  to  have  been  conducted  in 
good  faith,  and  the  consideration  for  the  transfer  of  the  notes, 
such  as  the  law  will  support.  A  creditor  of  the  firm  can  not,  un- 
der any  circumstances,  reach  the  joint  property,  in  case  of  a 
transfer  in  discharge  of  a  separate  debt.  While  the  members  of 
a  partnership,  as  between  themselves,  have  a  lien  which  they  may 
directly  enforce,  by  the  application  of  the  joint  property  to  liqui- 
date the  joint  debts,  a  creditor  of  the  firm  has  no  such  lien  on  its 
e^Tocts.  Ho  has,  it  is  said, .in  the  books,  something  which  ap- 
proaches a  lien,  but  it  can  not  be  enforced  except  through  the 
413]  partners  themselves.  Nor  while* the  partnership  is  solvent 
and  going  on,  have  the  creditors  any  equity,  strictly  speaking, 
against  the  effects  of  the  partnership.  All  they  can  do  is  to  pro- 
ceed, by  action  at  law,  against  the  partners.  6  Ves.  Ch.  119; 
11  Ves.  Ch.3;  2  Swanst.  Ch.  552,  There  being  then,  says  Mr. 
Justice  Story,  in  his  Law  of  Partnership,  page  510,  no  lien  and  no 
equity,  until  the  levy  of  an  execution,  it  follows  that  the  partner- 
ship effects  may  be  legally  transferred,  bona  fide,  for  a  valuable 
consideration,  to  any  persons  whomsoever,  and  as  well  to  the  other 
partners  as  to  strangers — as  was  decided  at  this  term,  in  the  case 
of  Wilcox  et  al.  v,  Williams  et  al. 

It  seems  to  us,  therefore,  to  be  clear,  that  at  the  time  of  the 
dissolution  of  this  firm,  admitting  for  the  present,  that  the  notes 
transferred  to  Abbott  and  Cram  were  partnership  assets,  that  they 
vested  in  them  as  their  individual  property,  and  were  transferred 
by  Abbott  and  Cram,  and  legally  vested  in  the  respondent  James. 
If  this  be  not  so,  there  is  no  safety  in  a  creditor  receiving  payment 
of  a  separate  debt,  even  with  the  assent  of  the  firm,  however  solv- 
ent; but  his  security  can  only  depend  upon  its  continued  pros- 
perity. 

But  it  is  not  clear  that  these  notes  of  Miser's  were  partnership 
property.  On  the  other  hand,  it  is  evident,  to  my  mind,  they 
were  not.  They  were  executed  by  Miser  on  the  disaolation  of  the 
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partDerBhip ;  they  were  the  individual  notes  of  Miser  and  his  se- 
curities, and  were  delivered  to  Abbott  and  Cram,  and  were  never 
the  property  nor  in  the  control  of  the  firm  of  Miser,  Thompson  It 
Co.,  for  whom  the  complainant  was  surety,  and  he  can  have 
no  claim  to  reach  them  in  equity.  Joint  property,  says  Judge 
Story,  is  that  in  which  the  partners  have  a  joint  interest,  at  the 
time  of  the  dissolution,  either  in  law  or  equity.  Story  on  Part. 
628. 

There  are  other  principles  involved  in  this  case,  but  it  was  re- 
served here  to  determine  the  one  disposed  of  only.  The  injunc- 
tion is  dissolved  as  to  James  and  the  New  York  creditors,  and  tho 
case  may  be  remanded  to  the  county  for  further  hearing  as  to 
other  parties,  and  for  final  decree. 

Injunction  dissolved  and  cause  remanded. 


^TiLis  B.  Fox  V.  JosiAH  Habt.  [414 

The  public  right  to  a  highway  may  be  lost  by  non-user. 

Bat  where  there  has  been  a  continued  use  of  such  highway,  although  its  width 

had  been  encroached  upon  by  the  adjacent  owner  for  eighteen  years,  the 

right  is  not  lost. 
The  superrisor  may  open  such  road  to  its  full  width. 

This  was  a  writ  of  error  to  the  court  of  common  pleas  of  Wash- 
ington county. 

The  original  action  was  trespass,  in  which  a  verdict  was  ren* 
dered  for  the  defendant. 

On  the  trial,  a  bill  of  exceptions  was  taken  which  showed  that 
the  plaintiff,  '*  having  proved  an  actual  possession  in  himself  of 
the  close  mentioned  in  his  declaration,  and  an  inclosure  thereof,. 
by  a  rail  fence,  and  farther  offered  evidence  to  prove  the  tres* 
passes  alleged  to  have  been  committed  therein  by  the  defendant^ 
and  the  damages  thereby,  rested  his  case;  and  thereupon  the 
defendant  proved  that  he  was  supervisor  of  road  district  No.  6,  in 
the  township  of  Waterford,  in  the  year  1838,  and  at  the  time  of 
the  alleged  trespass,  and  that  a  certain  road,  running  by  the 
plaintiff's  close,  was  a  part  of,  and  within  his  district ;  and  further 
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offered,  and  gave  in  evidence,  the  plat  and  record  of  a  road  four 
rods  wide  (running  along  the  bank  of  Wolf  creek,  parallel  with 
plaintiff's  close),  surveyed  and  established  by  order  of  the  court 
of  quarter  sessions  of  said  county,  in  the  year  1794 ;  and,  further, 
offered  evidence  tending  to  prove  that  the  fence  of  the  plaintiff 
was  within  the  line  or  width  of  the  said  road,  as  surveyed  and 
platted,  four  rods  wide,  as  above  stated  ;  and  that  the  defendantp 
as  such  supervisor,  committed  the  alleged  trespass,  in  abating  the 
fence  of  the  plaintiff,  along  and  parallel  to  said  road,  as  the  same 
has  been  used  and  traveled  by  the  public,  and  in  entering  upon 
the  close  of  the  plaintiff  to  the  line  of  said  road,  as  surveyed,  in 
the  year  1794. 

415]*  **'  And  theVeupon  the  plaintiff,  to  rebut  the  said  evidence, 
on  the  part  of  the  defendant,  proved  by  witnesses,  that  the  said 
road,  as  the  same  had  been  actually  opened,  used,  and  traveled  by 
the  public,  to  tbe  said  line,  claimed  by  the  said  defendant,  and  to 
which  he  had  so  entered  upon  the  close  of  the  plaintiff,  and  opened 
the  said  road.  Evidence  was  also  given  by  the  defendant,  tending 
to  prove  that  seventeen  or  eighteen  years  ago,  the  grantor  of  the 
plaintiff,  and  then  owner  of  the  close,  moved  his  fence  several  feet 
into  the  said  highway,  and  into  a  part  thereof,  which  prior  to  that 
time  bad  been  used  by  the  public  as  a  road ;  but  the  defendant,  ia 
doing  the  acts  complained  of,  not  only  moved  that  fence,  but  also 
other  fianees  which  stood  within  the  established  line  of  the  road, 
but  not  within  any  part  of  the  road  which  had  been  used  by  the 
public.  It  was  also  proved  that,  by  the  action  of  the  water  of 
Wolf  creek,  the  road,  as  traveled  by  the  public,  had  in  some 
places  become  inconveniently  narrow;  and  the  plaintiff  asked  the 
oourt  to  charge  the  jury,  that  if  they  should  find,  upon  the  evi- 
dence, that  the  said  road  was  laid  out  forty  years  ago,  along  the 
bank  of  the  creek,  and  had  been  opened  and  used  during  all  that 
time,  at  a  width  less  than  the  law  required  the  road  to  be  laid  out, 
then,  that  the  supervisor,  tbe  defendant,  was  not  authorized  to 
onter  upon  the  adjoining  close,  and  open  said  road  to  the  width 
required  by  the  law  in  force  at  the  time  of  its  establishment ; 
which  instruction  the  court  refused  to  give ;  to  which  refusal  of 
the  court,  so  to  instruct  the  Jury,  the  plaintiff,  by  his  counsel,  ex* 
«epted." 

The  errors  assigned  are : 

1.  That  the  court  of  common  pleas  erred  in  refusing  the  instrao* 
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tioQ  to  the  jury,  asked  for  by  the  plaintiff,  in  the  trial  of  the  said 
cause  in  said  coart,  stated  in  the  bill  of  exceptions. 

2.  That  the  judgment  of  the  court  of  common  pleas,  was  given 
for  the  detendant,  when,  by  the  law,  etc.,  the  same  should  have 
been  given  for  the  plaintiff,  etc. 

*BiBOHABD,  J.  This  case  was  supposed  to  present  the  ques-  [416 
tion,  whether  the  public  right  to  a  road  is  lost,  by  the  encroachments 
of  an  adjacent  owner  for  the  period  of  twenty-one  years.  We 
think,  however,  it  may  be  disposed  of  without  deciding  that  point. 
The  bill  of  exceptions  does  not  show  an  actual  adverse  possession, 
by  any  person  for  a  period  of  twenty -one  y^ars ;  and  therefore 
the  question,  whether  the  public  right  can  be  barred  by  ouV  stat- 
ute of  limitations,  does  not  necessarily  arise.  Whether  the  maxim, 
*^nuUum  tempus  occurrit  regi^'*  is  applicable  or  not  to  a  highway, 
should  be  left  to  be  determined  when,  by  a  proper  case,  it  is  re- 
quired. 

As  the  road  was  laid  out  in  1794,  and  a  part  of  its  width  only 
was  used  up  to  the  period  when  the  defendant  found  it  necessary 
to  open  it  to  its  full  width,  it  is  claimed  that  the  public  right  to 
that  part,  which  so  remained  unoccupied,  was  lost  by  non-user. 

It  is  not  doubted  that  a  right  to  a  highway  may  be  so  lost. 
The  law  would  raise  a  presumption  of  an  extinguishment  of  the 
right,  when  the  road  had  been  abandoned  for  a  long  period. 

But  this  record  shows  a  continued  use  of  the  part  of  the  road 
left  open,  and  there  is  nothing  to  authorize  the  presumption,  that 
any  portion  of  it  had  been  abandoned  or  would  not  be  occupied 
as  soon  as  the  public  convenience  should  require.  The  encroach- 
ments of  the  creek,  at  the  time  the  transaction  complained  of  oc- 
curred, rendered  it  necessary  that  the  full  width  of  sixty  feet 
should  be  thrown  open.  The  public  had  been  deprived  of  a  part 
of  the  original  road  for  about  eighteen  years  previous,  by  the 
encroachments  of  the  adjacent  owner.  He  had  no  recison  to  sup* 
pose  such  portion  was  lost  by  this  encroachment,  or  the  right  to 
it  in  anywise  impaired,  nor  was  it  so  lost  or  impaired.  The  super- 
visor performed  no  more  than  his  duty  in  opening  it,  and  the 
court  of  common  pleas  did  right  in  sustaining  him. 

Judgment  affirmed. 

Arixts  Nye,  for  plaintiff. 

GoDDARD  &  CoNTEBsx,  for  defendant 
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417]     ^Jbbshiah  Shxlton  xt  al.  v.  Josxph  Qill  xt  al. 

To  enjoin  a  Jadgment  at  law,  on  the  ground  of  illegal  interest,  the  bill  \ 

gbow  a  tender  of  the  amount  equitably  due. 
Illegal  interest  paid,  can  not  be  recovered  back. 
A  stipulation  in  a  warrant  of  attorney  to  pay  collection  fees^  in  additioa  to^ 

the  principal  debt  and  interest,  is  against  public  policy  and  Toid. 

This  is  a  bill  of  chancery,  fVom  the  county  of  Pike. 

The  bill  is  filed  by  the  complainants,  setting  forth  a  loan  of 
money  from  the  respondent,  Joseph  Gill,  at  a  rate  of  interest  of 
ten  and  twelve  per  centnm  per  annum,  and  which  the  answer 
shows,  from  time  to  time,  liquidated  and  paid,  as  the  time  was 
extended  for  the  payment  of  the  original  loan.  The  loan  was 
$4,500,  for  which  a  bond  was  executed,  with  a  warrant  of  attorney 
to  confess  a  judgment  for  the  amount  due,  with  two  and  a  half 
per  centum,  as  attorney's  fees,  for  collection,  and  on  which  judg- 
ment  was  rendered  for  the  balance  due,  nearly  $6,000,  with  two 
and  a  half  per  centum,  collecting  fee.  Execution  was  issued,  and 
levied  on  the  complainants'  property. 

An  injunction  was  allowed  on  this  bill,  and  the  respondent  re- 
strained from  the  collection  of  this  judgment;  and  the  complain- 
ants pray  that  an  account  may  be  taken  of  the  loan,  the  amount  of 
interest  paid,  and  the  attorney's  fees,  and  that  the  respondent  be 
decreed  to  credit,  on  the  execution,  all  excess  over  six  per  centum, 
and  the  attorney's  fees,  for  which  judgment  was  taken,  and  for 
other  relief.  Gill  answered,  and  the  above  allegations  are  sub- 
stantially admitted. 

Cbeiqhton,  Gbxenb  &  Hunter,  for  complainants,  contended : 

That  the  defendant  was  entitled  to  no  more  than  the  principal 
oaned,  with  legal  interest.  Bank  of  Ghillicothe  v.  Swayne  et  al.^ 
418]  8  Ohio,  257.  And,  having  obtained  judgment  on  *the  war- 
rant for  a  larger  amount,  a  court  of  chancery  should  restrain  the 
collection,  beyond  what  was  justly  due,  for  principal  and  interest. 
That  the  two  and  a  half  per  centum,  included  in  the  judgment, 
was  clearly  illegal,  and  was  so  decided,  in  the  State  of  Ohio  v. 
Taylor  and  others,  10  Ohio,  378. 

That  the  defendant  having  {tnswered,  admitting  the  allegations 
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of  the  billf  he  waived  his  right  to  object  to  the  relief  claimed,  and 
tihould  have  demurred.  Bees  v.  Smith,  1  Ohio,  124.  A  tender 
of  the  amount  due  is  not  necessary. 

Ls  Orand  Btinoton,  for  defendant : 

The  bill  mast  be  dismissed,  because: 

1.  Upon  its  own  showing,  the  complainants  could  have  ade- 
quate remedy  at  law,  by  defense  to  the  action  before  judgment,  and, 
even  after  judgment,  by  having  it  set  aside.  Gritchfield  v.  Porter, 
3  Ohio,  518;  The  Bank  of  Mount  Pleasant  v.  McEee,  7  Ohio,  175. 

2.  A  large  amount  is  admitted  to  be  justly  due,  which  is  not 
tendered,  and  therefore  the  complainants  have  not  placed  them- 
eelves  in  a  position  to  demand  relief. 

3.  The  interest,  claimed  to  be  illegal,  was  voluntarily  paid, 
with  a  full  understanding  of  the  contract,  and,  being  paid,  can  not 
be  recovered  back. 

Wood,  J.  Are  the  complainants  entitled  to  relief?  It  seems 
to  us,  upon  one  of  the  most  familiar  maxims  of  equity  jurispru- 
dence, the  complainants  make  no  case.  He  who  seeks  equity, 
must  do  equity.  The  complainants,  in  this  bill,  have  no  aver- 
ment that  they  have  offered  to  pay  the  amount  which  is  admitted 
to  be  due,  nor  do  they  bring  such  money  into  court.  Without 
this  allegation,  there  is  no  pretense  for  sustaining  this  bill.  In 
the  many  cases  of  this  character,  which  have^been  adjudicated 
upon  the  circuit  within  the  last  few  years,  not  one  is  within  our 
recollection  in  which  the  bill  has  not  contained  this  averment,  or 
been  dismissed  for  the  want  of  it.  It  is  true,  in  the  case  of  Clark 
9.  Brockway,  6  Ohio,  45,  the  bill  does  *not  appear,  from  the  [419 
report,  to  have  distinctly  set  forth  what  has  since  been  required ; 
but  that  case  seems  to  have  rested  upon  its  own  peculiar  circum- 
stances. The  judge  who  delivered  the  opinion  remarks:  "We 
should  have  been  better  satisfied  if  the  complainant  had  proffered 
payment  of  the  money  due,  and,  if  refused,  had  brought  it  into 
<x>urt;  but  the  case,  admitted  by  the  demurrer,  is  so  strongly 
marked,  and  the  exactions,  for  the  use  of  the  money,  so  scandal- 
ous, that  we  are  induced,  without  intending  to  establish  a  prece- 
dent, to  overlook  the  omission." 

There  is  also  another  objection  to  sustaining  this  bill,  and  equally 
&tal.  The  interest,  excessive  as  it  was,  was  paid  ;  and,  whether 
we  place  the  case  upon  the  ground  of  an  executed  contract— or,  as 
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one  which  is  against  Bound  morals,  or  malum  prohibitum^  and  th« 
parties,  therefore,  in  pari  delicto — we  know  of  no  principle  bj 
which  it  can  be  recovered  back.  And,  in  analogoas  cases,  it  has 
been  repeatedly  so  held  on  the  circuit,  and  in  this  court. 

As  to  the  two  and  a  half  per  centum,  attorney's  collection  fees, 
which  were  included  in  the  judgment,  it  is  equally  clear  the  place 
for  its  correction  is  not  on  the  equity  side  of  this  court*  That 
such  agreements  are  against  sound  policy,  and  void,  was  decided 
in  the  case  of  the  State  of  Ohio,  for  the  use  of  the  Fund  Commis* 
sioners,  v.  Taylor,  10  Ohio,  378.  The  complainants,  however,  have 
adequate  remedy  at  law.  '  The  warrant  of  attorney,  in  which  this 
two  and  one-half  per  cent,  is  contracted  for,  forms  a  part  of  the 
record ;  and  the  error,  if  any  exist,  is  apparent  on  the  record,  and 
may  be  corrected,  on  motion  to  set  aside  the  judgment,  or  by  a 
writ  of  error.  McEee  i;.  Bank  of  Mount  Pleasant,  7  Ohio,  175, 
pt.  2. 

The  injunction  is  dissolved,  and  bill  dismissed.    Bill  dismissed^ 


420]    ^ATXBLXX,  Mastxbs  and  Bebes  v.  Hobaox  Stevens 

A  defeoUve  appeal  bond,  if  it  contain  the  substance  of  a  bond,  will  sostain  av 
appeal,  so  far  as  to  Justify  an  order  to  file  a  new  bond. 

This  was  a  motion  to  quash  an  appeal,  from  the  county  of  Trum- 
bull. 

Judgment  had  been  rendered  against  the  plainti£b  in  the  court 
of  common  pleas,  and  they  gave  notice  of  their  intention  to  ap- 
peal tp  the  Supreme  Court.  Within  the  thirty  days,  the  following- 
bond  was  filed  in  the  clerk's  office : 

'^  Enow  all  men  by  these  presents,  that  I,  Jacob  H.  Baldwin,  as^ 
principal,  am  held  and  firmly  bound  unto  Horace  Stevens,  in  the 
penal  sum  of  SIOO.  That  the  payment  of  which  may  be  well  and 
truly  made,  we  jointly  and  severally  bind  ourselves.  Signed  and 
sealed  May  2,  a.  d.  1842.  The  condition  of  the  above  obligation 
is  such,  that,  whereas,  Horace  Stevens,  at  the  April  term,  1842,  of 
the  court  of  common  pleas  within  and  for  the  county  of  TrumboU,. 
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in  the  State  of  Ohio,  recovered  a  judgment  against for  the 

eom  of dollars, cents,  for  his  costs  of  suit  in  an  action  of 

assampsit,  from  which  said  judgment the  said  ■  has  ap* 

pealed  to  the  next  Supreme  Court  of  the  State  of  Ohio,  to  be  held 
within  and  for  the  said  county  of  Trumbull.    Kow,  therefore,  if 

the  said shall  pay  the  full  amount  of  the  condemnation 

money,  in  the  Supreme  Court,  and  costs  in  case  a  judgment 

shall  be  entered  therein  in  favor  of  the  appellee,  then  this  obliga- 
tion shall  be  null  and  void,  otherwise  to  remain  in  fall  force  and 
virtue  in  law, 

"Jacob  H.  Baldwin."    [l.  s.] 

The  bond  was  indorsed  by  the  clerk  as  follows : 

"  Saterlee,  Masters  and  Bebee  v.  Horace  Stevens." 

«  Appeal  Bond." 

"Filed,  May  2, 1842." 

*At  the  September  term  of  the  Supreme  Cpurt,  a  motion  [421 
was  made  by  the  defendant  to  qoash  the  appeal.  The  plaintiffs 
at  the  same  time  moved  for  leave  to  perfect  their  appeal  by  filing 
a  new  bond. 

Cbowbll  &  Abbll,  for  plaintiffs. 

Taylob  &  Habbib,  for  defendant 

BiBOHABD,  J.  It  was  formerly  held  in  this  state  that  if  a  suffi- 
cient bond  was  not  filed  in  due  time,  the  appellate  court  had  no 
jnrisdiction  of  the  case,  and  could  neither  permit  a  new  bond  to 
be  filed  nor  make  any  other  order  in  the  case.  Owing  to  careless- 
ness of  parties,  and  others  in  preparing  and  executing  bonds,  man; 
appeals  were  consequently  lost.  To  remedy  the  evil  a  statute  wan 
provided,  Swan's  Stat.  686,  authorizing  the  appellate  court  to  order 
a  new  bond  to  be  given,  if,  on  exception  taken,  the  bond  should 
be  found  defective  either  in  form  or  in  any  other  respect.  This 
being  a  remedial  statute,  should  be  liberally  construed.  The  con- 
dition of  this  bond  is  defective.  It  does  not  name  the  suit.  From 
its  face,  independent  of  the  indorsement,  it  could  not  be  ascertained 
that  it  belonged  to  any  particular  suit  in  court;  yet  giving  the 
law  a  liberal  interpretation,  it  may  with  propriety  be  called  a  de- 
fective appeal  bond,  and  justify  an  order  to  file  a  new  one.  Taking 
the  face  of  the  instrument  in  connection  with  the  indorsement, 
there  is  something  to  amend  by.  It  is  under  seal,  and  purports  to 
bind  J.  H.  Baldwin  to  Horace  Stevens,  in  the  sum  of  one  hundred 
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dollars.  This  makes  it  a  bond.  As  the  law  now  stands;  any  paper 
coming  within  the  legal  definition  of  a  bond,  employing  the  term 
in  its  largest  sense,  however  defective  in  other  respects,  will,  if 
filed  in  dae  time  for  that  purpose,  sustain  an  appeal.  An  instru- 
ment without  obligor  or  obligee,  or  in  blank,  as  to  the  sum,  would 
be  insufficient.  The  motion  to  quash  overruled.  Leave  given  to 
file  a  new  bond. 


422]  ^soBGX  Job  v.  Jahis  Colliib. 

Honey  paid  on  a  Jadgment  can  not  be  reoovered  back  whfle  the  Jndginait 

remains  in  foroe, 
A  Judgment  entered  without  objection,  in  the  name  of  the  plaintiff,  as  eoin- 

miflsioner  of  inBolventa,  is,  between  the  parties,  evidence  tliat  the  plaintiff 

was  such  officer. 

This  was  a  writ  of  error  to  the  Supreme  Court  of  Greene  county. 

The  original  action  was  assumpsit.  The  declaration  was  on  the 
common  counts,  the  plea  nan  assumpsit.  At  the  May  term  of  the 
Supreme  Court,  1841,  the  cause  came  on  for  trial,  and,  by  consent 
of  parties,  was  submitted  to  the  court  without  the  intervention  of 
a  jury.  The  court  found  for  defendant,  and  rendered  judgment 
in  his  favor  for  costs.  A  bill  of  exceptions  was  taken,  which  showed 
the  following  facts : 

In  1824,  James  Collier,  the  defendant  in  error,  was  appointed 
commissioner  of  insolvents,  under  the  law  then  existing,  and  was 
not  thereafter  reappointed.  He  was  at  no  time  appointed  under 
the  act  of  1831.  In  December,  1832,  Collier,  holding  himself  out 
as  commissioner  of  insolvents  for  Greene  county,  one  Bobert  O. 
Poland,  believing  him  to  be  such  commissioner,  made  application 
to  him  for  the  benefit  of  the  act  for  the  relief  of  insolvent  debtors, 
gave  in  his  schedule,  made  an  assignment,  took  the  oath,  and  gave 
the  bond  required,  with  Qeorge  Job,  the  plaintiff  in  error,  as  one 
of  the  sureties.  The  proceedings  were  returned  to  the  court  of 
common  pleas,  there  dismissed,  and  the  bond  forfeited.  * 

The  bond  was  put  in  suit  by  Collier  as  commissioner,  judg- 
ment rendered  in  his  favor  against  Job  for  the  penalty,  and  $800 
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hae  been  paid  by  the  plaintiff  in  error  in  part  satis&ction.    To 
recover  back  the  sum  so  paid  to  Collier,  this  suit  was  brought. 

*WooD,  J.  In  rendering  judgment  for  the  defendant^  [4S8 
upon  the  above  facts,  did  the  Supreme  Court  err? 

To  determine  this,  it  seems  to  us  unnecessary  to  refer  to  the  act 
of  1831,  repealing  that  of  1824,  and  re-enacting,  among  others,  the 
same  provisions.  Whether  Collier  was,  or  was  not,  the  commissioner 
of  insolvents,  when  the  bond  was  executed,  dejure,  or  even  defaet^^ 
is  now  of  no  import.  The  judgment,  in  his  &vor,  qitoad  this 
plaintiff,  establishes  that  fact  sufficiently.  If  he  were  not  sueb 
oommissioner,  the  plaintiff  in  error  should  have  litigated  that 
question  in  the  suit  on  the  bond.  Instead  of  doing  so,  he  suffered 
judgment  to  pass,  and  paid  the  money  on  the  judgment.  It  went 
to  pay  the  debts  of  his  principal,  and  now  he  seeks  to  recover  it 
again  out  of  the  pocket  of  the  commissioner,  who  was,  doubtlesa, 
innocently  acting  under  the  belief  that  he  was,  dejurCy  the  com- 
missioner, whether  he  was  so,  or  not,  in  &cL 

But  that  judgment  on  the  bond  still  remains  unreversed,  and 
the  payment  of  money  on  it,  is  a  payment  by  him,  and  a  receipt 
by  the  commissioner,  of  the  money,  under  authority  of  that  judg- 
ment. It  is  equivalent  to  the  payment  of  money  into  court,  and 
oan  not  be  recovered  back. 

William  Bllsbsbbt,  for  plaintiflL 

A.  Ha&lan,  for  defendant 

Judgment  affirmed. 


Jamxs  MoConnxll  v.  Jamxs  Collixb. 

This  was  also  a  writ  of  error  from  Greene  county,  and  stood 
upon  the  same  grounds  as  the  preceding  case,  the  plaintiff  in 
error  being  one  of  the  securities  on  the  same  bond,  for  Poland. 

Judgment  affirmed. 
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434]         BoBEBT  Montgomery  v.  The  State  of  Ohio. 

It  18  error  to  admit  evidence  of  dying  declarationSf  without  first  finding  that 

the  deceased  was  conscious  of  his  condition  when  making  them. 
It  is  not  error  to  allow  a  witness  to  state  the  suhstance  of  competent  dyings 

declarations,  although  he  may  not  he  ahle  to  give  the  precise  words. 
An  intent  to  kill  may  he  an  ingredient  of  the  crime  of  manslaughter,  baty 

under  our  statute,  it  is  not  a  necessary  ingredient. 
The  right  of  a  jury  to  Judge  of  the  law  in  a  criminal  case  is  not  aheolnte^  bat 

is  to  he  exercised  (agreeably  to  section  6,  article  8,  of  the  oonstitationX 

"under  the  direction  of  the  court." 

This  is  a  writ  of  error  to  the  court  of  common  pleas  of  Ashtabula 
county. 

The  plaintiff  in  error  was  tried  and  fonnd  gnilty  of  manslaughter* 
On  the  trial,  a  bill  of  exceptions  was  taken  to  the  ruling  of  the 
court,  on  the  admission  of  testimony,  and  to  the  instructions  given 
to  the  jury.  The  bill  shows  that  the  court  permitted  the  prose- 
cutor to  prove  that  Hackett,  the  deceased,  just  before  his  death, 
and  while  in  extremiSj  said  that,  ^hat  he  had  sworn  to  a  few  days 
before,  on  the  trial  of  a  complaint  against  the  plaintiff  in  error, 
for  an  assault  and  battery,  growing  out  of  the  quarrel  in  which 
deceased  received  the  mortal  injury,  and  also  what  he  had  told 
the  witness,  the  morning  of  his  death,  touching  the  injury  of 
which  he  died,  ^^^  was  Ood's  truth,  and  that  the  whole  of  those 
statements  were  true."  Upon  this,  the  court  allowed  the  witness 
to  prove  the  substance  of  both  statements. 

The  assignment  alleges  that  there  was  error  in  receiving  this 
evidence  without  proof  that  Hackett  was,  at  the  time,  conscious 
of  immediate  death;  also,  in  receiving  the  substance  only  of  the  - 
testimony  of  Hackett,  given  on  the  trial  for  assault  and  battery. 

Other  errors  were  assigned,  which  are  noticed  in  the  opinion 
of  the  court. 

425]  *Wads  &  Bannkt,  for  the  plaintiff  in  error,  argued  that 
dying  declarations  can  not  bo  received  without  preliminary  proof 
that  the  person  making  them  was  conscious  of  approaching  disso- 
lution. 1  Stark.  Ev.  23 ;  2  lb.  261 ;  2  Bussell  on  Grimes,  683 ; 
Greenl.  Ev.  188;  McNaliy's  Bv.  174;  Swilt's  Ev.  124;  State  «* 


Digitized  by  VjOOQ IC 


DECEMBER  TERM,  1842.  42^ 

Montgomery  «.  State  of  Ohio. 

Moody,  2  Hayw.  31 ;  Bex  v.  Crockett,  4  Car.  &  P.  644 ;  Bex  v. 
Woodcock,  Leach's  C.  L.  563. 

That  the  dying  declarations  did  not  relate  to  any  fiicts  or  cir- 
cumstances competent  to  be  given  in  eyidence,  but  only  referred 
to  former  statements  made  by  him.  That  those  statements,  even 
if  competent,  must  be  proven  as  made ;  their  substance  is  not  saf* 
ficient.  2  Bvans'  Pothier,  293 ;  Bliss  v.  Lon^,  Wright,  351 ;  Smith 
V.  Smith,  Wright,  648.  They  also  insisted  that  the  court  erred  in 
charging  that  the  jury  were  not  exclusive  judges  of  the  law  and 
fact,  and  in  charging  that  an  intent  to  kill  was  not  essential  ta 
constitute  the  crime  of  manslaughter. 

The  reporter  was  furnished  with  no  argument  on  the  part  of 
the  state. 

BiRCHABD,  J.  We  should  not  think  that  the  court  erred  in  per- 
mitting the  substance  of  Hackett's  statements  to  be  given  in  evi- 
dence, although  the  witness  was  unable  to  give  the  precise  words, 
and  in  leaving  the  credit  of  the  narration  and  the  weight  of  the- 
evidence  to  the  jury,  were  there  no  other  objections.  The  de- 
ceased alluded  to  both  statements  at  the  time,  and,  by  reaffirming^ 
them,  he  made  them  as  much  his  dying  declarations  as  if  he  had 
then  repeated  them  at  length.  The  substantial  objection  to  the 
proof,  is,  that  it  was  received  without  a  preliminary  inquiry  by 
the  court,  establishing  the  £EU^t  that  the  deceased  not  only  made 
the  declarations  just  before  death,  and  while  in  extremis,  but  also* 
that  he  was  conscious  of  his  true  condition.  It  is  this  conscious- 
ness, coupled  with  the  condition  of  the  party,  which  supplies  the 
place  of  an  oath,  and  peculiarly  distinguishes  dying  declarations 
from  hearsay.  In  omitting  ^tbis  inquiry,  a  majority  of  the  [426- 
oourt  believe  there  was  error,  and  that,  for  that  cause  alone,  new 
trial  should  be  awarded. 

In  the  charge  to  the  jury  the  court  said,  'Hhat  intention  to  kill 
was  not  a  necessary  ingredient  in  manslaughter,  arising  from  a 
sudden  quarrel ;  '*  and  this  is  assigned  for  error.  We  are  all  of 
opinion  that  in  this  there  was  no  error.  The  point,  however,  is^ 
urged  with  much  ability,  and  it  is  claimed  to  have  been  twice  de- 
cided by  this  court  upon  the  circuit,  to  wit,  in  the  State  v.  Turner,. 
Wright,  27 ;  and  State  r.  Town,  Wright,  76.  Those  were  cases  of 
murder  in  which  this  question  was  not  necessarily  made.  From 
the  recollection  of  one  member  of  this  court,  before  whom  the^ 
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causes  were  tried,  we  are  inclined  to  believe  that  they  are  so  re* 
ported,  as,  on  this  point,  to  give  an  erroneons  impression  of  the 
actual  opinion  of  the  court.  That  the  crime  of  manslaughter  may 
be  committed  by  an  intentional  killing,  upon  a  sudden  quarrel,  is 
not  doubted ;  but  that  in  all  cases  this  precise  intent  must  exist 
is  what  we  are  unprepared  to  admit.  The  statute  provides  for  the 
punishment  of  one  "who  shall  unlawfully  kill  another,  without 
malice,  upon  a  sudden  quarrel,"  and  declares  he  shall  be  deemed 
guilty  of  manslaughter.  Swan's  Stat.  228.  Is  it  not  clear  if  one 
strike  another  with  a  dangerous  and  unlawful  weapon,  upon  a 
sudden  quarrel,  or  beat  him  in  a  cruel  and  vindictive  manner,  so 
that  death  ensues,  although  there  was  no  specific  intent  to  pro- 
duce death,  that  the  crime  would  be  manslaughter?  If  so,  an  in* 
tent  to  kill  is  not  a  necessary  ingredient  of  manslaughter  under 
this  clause  of  the  statute.  Again,  the  court  were  asked  to  charge 
that  the  jury  were  judges  of  the  law  and  &cts.  The  court  refused 
to  instruct  in  this  form  ;  but  said  the  jury  had  the  power,  and,  if 
they  chose  to  esert  it,  the  right  to  determine  all  questions  of 
law  and  fact,  so  far  as  to  acquit,  and,  if  they  did  so,  there  was  no 
power  to  correct  any  error  committed  by  them  in  such  acquittal, 
and  that  they  were  not  exclusive  judges  of  both  law  and  tJact,  as  a 
general  rule,  in  criminal  prosecutions ;  for,  if  they  found  the  ac- 
cused guilty,  and  it  tarned  out  that  their  finding  was  illegal,  they 
had  no  power,  but  the  court  bad,  to  set  aside  their  verdict  and 
427]  grant  a  new  Atrial.  In  this  refusal  to  instruct,  as  requested, 
and  in  the  instruction  given,  it  is  alleged  there  was  error.  It  does 
not,  however,  appear  to  us  that  there  was  anything  erroneous 
which  could  prejudice  the  rights  of  the  plaintiff.  We  are  awxire 
that  in  some  parts  of  the  state,  an  opinion  prevails  tbat  in  all  crim- 
inal trials  the  jury  have  a  right,  independent  of  the  directions  of 
court,  to  determine  as  well  the  law  of  a  case  as  the  facts. 

By  the  last  clause  of  section  6  of  article  8  of  the  constitution  of 
this  state,  it  is  declared  that  "  in  all  indictments  for  libels,  the  jury 
shall  have  the  right  to  determine  the  law  and  the  facts,  under  the 
direction  of  the  court,  as  in  other  cases."  It  would  seem,  frora 
this,  that  the  framers  of  our  bill  of  rights  did  not  imagine  tbat 
juries  were  rightfully  judges  of  law  and  fact  in  criminal  cases, 
independently  of  the  directions  of  courts.  Their  right  U)  judge 
of  the  law,  is  a  right  to  be  exercised  only  under  the  direction  of 
the  court;  and,  if  they  go  aside  from  that  direction,  and  deter- 
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mine  the  law  incorrectly,  thoy  depart  from  their  duty,  and  com- 
mit a  public  wrong;  and  this  in  criminal,  as  well  as  in  civil 
ca80B.t 

As  the  court  erred  in  admitting  the  dedarations  of  Hackett, 
without  the  neceeeary  preliminary  proof,  a  new  trial  must  be 
awarded.    Bemanded  for  new  trial. 


4Thx  Tuasubxb  ov  Pksrt  County  v.  William  F.  Moxl-    [43S 

LSB  AND  ThOHAB  HoOD. 

lender  Bection  f^  of  the  act  pointing  out  the  mode  of  levying  taxes,  a  merchant, 
commencing  bosiness  after  the  Ist  daj  of  March,  is  bound  to  report  the 
whole  amount  of  capital  employed  or  invested  by  him  in  trade  at  the 
time  of  making  report. 

A  report  of  the  average  value  of  merchandise,  or  stock,  on  hand  during  the 
year,  is  not  a  compliance  with  the  statute. 

Thib  is  an  action  of  debt,  from  Perry  county,  upon  the  follow- 
ing agreed  case : 

"  The  defendants  commenced  the  business  of  merchandising  at 
Somerset,  in  Perry  county,  as  partners,  after  March  1, 1841.  Six. 
teen  days  after  they  so  commenced,  the  defendant.  Hood,  went  to 
the  auditor  of  the  county,  to  make  report  of  their  capital,  and  was 
sworn  by  the  auditor,  to  make  trae  answers  or  statements,  touching 
the  capital  employed  by  the  defendants  in  merchandising;  there- 
upon, the  said  Hood  stated  that  he  supposed  the  actual  value  of 
the  stock  of  goods  of  the  firm,  then  on  hand,  to  be  about  85,000, 
but  that  the  average  value  of  the  goods  they  would  have  on  hand, 
throughout  the  year,  would  be  about  $2,500,  and  insisted  that  the 
average  value  was  the  true  standard  for  taxation,  and  that  it 
should  be  taken  by  the  auditor  as  the  report,  and   refused  to  give 

in  the  85,000  value  as  the  report,  or  to  allow  the  auditor  to  cer- 

*  .     .. 

tThe  jury  are  the  judges  of  the  facts,  both  in  civil  and  criminal  cases,  but 
they  are  not,  in  either,  the  judges  of  the  law.  They  are  bound  to  find  the 
law  as  it  is  propounded  to  them  by  the  court.  They  may,  indeed,  find  a  gen- 
eral verdict,  including  both  the  law  and  the  facts,  but  if,  in  such  verdict,  they 
ilnd  the  law  contrary  to  the  instructions  of  the  court,  they  thereby  violate 
their  oath.    Townsend  v.  The  State,  2  Blackt  161. 
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tify  that  value  to  the  treasurer.  The  auditor  treated  this  as  no 
report,  refusing  to  take  the  $2,500  value,  and  made  no  entry,  nor 
gave  to  Hood  any  certificate  to  take  to  the  treasurer.  Hood,  how- 
ever,  then  went  to  the  treasurer,  and  tendered  thirty  dollars,  as 
the  amount  of  tax,  which  was  refused  by  the  treasuren" 

H.  H.  Hunter,  for  plaintiff. 

Stanbbby  and  Van  Trump,  for  defendants. 

439]  *BiBOHARD,  J.  In  this  case  the  question  is,  did  defend- 
ants report  the  capital  employed  by  them,  as  required  by  law? 
The  agreed  statement  shows  that  they  did  not,  unless  their  cap- 
ital, within  the  meaning  of  the  act,  was  12,500,  instead  of  $5,000, 
for  the  agreed  case  shows  that  they  refused  to  allow  the  auditor  to 
certify  the  latter  sum  to  the  treasurer.  It  follows  that  if  $2,500 
was  Qot  the  capital  employed,  there  has  been  no  such  report  as 
the  law  requires.  This  brings  us  to  a  consideration  of  what  is 
meant  by  the  words,  ^^  capital  by  him  employed,"  as  used  in  sec- 
tion 5.  Swan's  Stat.  908.  The  plaintiff  claims  they  mean  the 
amount  of  goods  with  which  the  trade  has  been  commenced.  The 
defendants  claim  that  the  average  value  of  stock  on  hand  during 
the  year  was  the  sum  to  be  entered  for  taxation.  Whatever  may 
be  tlie  rule  of  estimating  merchants'  capital,  under  other  sections 
oi  the  statute,  it  appears  to  us  that,  under  section  5,  there  can  be 
little  doubt  but  the  legislature  intended  the  merchant  should  re- 
port the  aetual  value  of  the  goods  with  which  he  commenced 
trade.  Whether  obtained  on  a  credit  or  for  cash,  it  is  his  capital; 
lie  employs  it  in  trade. 

No  matter  into  what  form  ho  may  change  it,  whether  into 
money,  book  accounts  against  customers,  or  the  produce  of  the 
country,  or  if  ho  retain  it  upon  the  shelves  of  his  store,  it  still,  in 
all  its  varied  forms,  is  capital  employed  by  him,  and  within  the 
year  of  his  commencement.  Had  the  legislature  designed  to  re- 
quire only  the  sum  that  might  be  continued,  at  all  times,  on  hand 
during  the  year,  or  only  the  average  amount  of  the  capital  em- 
ployed, the  reasonable  presumption  is,  that  words  tnore  appropri- 
ate to  convey  that  meaning  would  have  been  used.  Such  as  '*  the 
average  of  capital  intended  to  be  employed  until  the  next  annual 
assestiment."  But  they  say  "the  amount  by  him  employed." 
When  ?  The  natural  reply  would  be,  at  the  time  when  required 
to  report.  Not  the  sum  he  intends  to  use  in  future,  or  may  prob- 
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fibly  employ  prior  to  the  next  aasessment,  bat  what  he  begins 
with,  or  may  have  at  the  end  of  the  month  when  reqaired  to  make 
his  report.  It  is  ^not  oontemplated  that  this  report  shoald  [480 
be  a  matter  of  eonjeotare  on  the  part  of  the  merohant,  but  one  of 
facts  as  they  then  existed.    Judgment  for  plaintiff. 


Thb  Stati  of  Ohio,  on  bslation  of  Nafolion  A.  Gitillx,  Pbosi- 
oxTTiNQ  Attobnst,  V.  Samusl  Chapman,  Jb. 

The  court  of  common  pleas  and  Supreme  Court  have  power  to  suBpend  an 
attorney  from  practicinf;  in  their  respective  courts,  for  official  delinquency 
or  base  immorality. 

Conviction  for  crime  would  be  good  cause  for  such  suspension. 

A  record  in  an  action  of  slander,  where  an  attorney  at  law  was  plaintiff,  show- 
ing tbat  a  plea  charging  him  with  the  commission  of  crime,  was  found 
to  be  true,  is  not  equivalent  to  a  conviction  for  that  offense. 

Evidence  in  cases  of  this  kind  must  be  confined  to  and  establish  the  spodil- 
cation. 

This  is  a  rule  from  the  Supreme  Goart  of  Maskingam  county, 
upon  the  defendant,  to  show  cause  why  he  should  not  be  sas« 
pended  from  practicing  as  an  attorney  and  counselor  at  law. 

The  material  facts  are  stated  in  the  opinion  of  the  court. 

Wood,  J.  This  case  was  reserved  in  the  county  of  Muskingum, 
at  the  November  term,  1841.  The  Supreme  Court  for  that  county 
directed  an  entry  to  be  made  on  the  journal  in  these  words : 

'*  Ordered,  tbat  the  prosecuting  attorney  file  an  information  in 
this  court,  preferring  charges  for  malpractice  against  Samuel 
Chapman,  Jr.,  one  of  the  attorneys  of  this  court ;  that  notice,  pur- 
suant to  the  statute,  be  forthwith  issued  and  returned,  and  leave 
is  given  until  the  25tb  of  November  inst.  to  take  depositions,  and 
this  matter  is  adjourned  to  the  next  session  of  the  court  in  bank 
for  further  order.** 

*By  virtue  of  this  entry,  the  prosecuting  attorney  filed,  in  [431 
eubstance,  the  following  specifications : 

!•  That  on  November  4, 1840,  a  certain  suit  was  pending  in  the 
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Supreme  Oourt  of  MaBkingum  coanty,  in  which  said  Chapmaa 
was  plaintiff,  and  Charles  C.  Converse  defendant,  and  in  which 
Chapman  filed  his  declaration,  and  therein  charged  the  said  Con- 
verHo  with  speaking  and  publishing  of  him,  said  Chapman,  that 
he  had  stolen  from  the  files  of  the  court  of  common  pleas  of  Mus- 
kingum county  a  certain  indictment  of  the  State  of  Ohio,  against 
James  Alexander  and  others,  for  the  crime  of  robbery,  and  that 
the  Baid  Converse,  by  way  of  defense  and  justification,  set  forth 
and  charged  in  his  second  plea,  that  the  said  Chapman,  on  Novem- 
ber 20,  1839,  did  take,  steal,  and  carry  away  a  certain  indictment 
of  the  State  of  Ohio  v.  James  Alexander  and  others,  for  the  crin^ 
of  robbery,  etc. 

That  the  said  Converse,  in  his  fourth  plea  to  said  action,  charged 
and  set  forth,  that  the  said  Chapman,  being  retained  as  such  at- 
torney, etc.,  to  defend  the  said  Alexander  and  others  on  said  in- 
dictment, on  November  26,  1839,  etc.,  improperly,  dishonestly, 
furtively,  wickedly,  and  contrary  to  his  professional  duty,  did  take 
away,  secrete,  and  withhold  from  the  custody  of  B.  T.  Cox,  clerk 
of  the  court  of  common  pleas,  the  said  indictment,  for  the  purpose 
of  procuring  the  discharge  of  the  said  Alexander  and  others 
therefrom;  that,  at  the  November  term,  1841,  at  the  Supreme 
Court,  etc.,  the  aforesaid  issues  came  on  to  be  tried  by  a  jury,  and 
the  jury,  on  their  oaths,  etc.,  did  find  and  declare  the  matters  and 
things  in  the  said  plea  to  be  true,  and,  on  which  finding  of  the 
jury,  the  Supreme  Court  rendered  judgment,  etc. 

2.  Said  Chapman,  so  being  such  attorney,  etc.,  at,  etc.,  did  im- 
properly, dishonestly,  unlawfully,  and  wickedly  take,  carry  away^ 
and  secrete  and  withhold  from  said  Cox,  clerk  as  aforesaid,  the 
said  indictment,  etc.,  contrary  to  his  duty  as  such  attorney,  etc. 

3.  That  said  Chapman  did  steal  said  indictment,  etc. 

432]  *4.  That  said  Chapman  took  and  secreted  said  indictment^ 
and  withheld  it  from  said  Cox,  to  hinder  and  obstruct  public  jus- 
tice, etc.  These  are,  substantially,  the  specifications,  of  which 
Chapman  insists  he  is  not  guilty. 

The  statute  which  is  supposed  to  authorize  this  inquiry,  is  sec- 
tion 4  of  the  act  entitled  '*  an  act  to  regulate  the  admission  and 
practice  of  attorneys  and  counselors  at  law,"  Swan's  Stat.  96,  in 
these  words :  **  The  supreme  court,  or  court  of  common  pleas,  shall 
have  power  to  suspend  any  attorney  or  counselor  at  law,  from 
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practicing  io  their  respective  courts,  for  miscondiK^t  In  office,  or 
for  good  cause  shown." 

The  statute,  it  will  be  observed,  is  broad  in  its  terms,  and  casts 
upon  us  the  protection  of  the  moral  and  official  integrity  of  the 
profession.  This  court  should  not  hesitate  for  a  moment  to  exer- 
cise the  discretion  with  which  it  is  clothed  by  the  law,  to  purify 
the  bar  of  official  delinquency  and  base  immorality. 

This  is  due  to  its  own  dignity,  and  to  preserve  the  character 
and  integrity  of  the  whole  profession  from  scandal  and  reproach. 
The  discretion,  however,  with  which  we  are  invested,  is  by  no 
means  arbitrary,  but  to  be  applied  according  to  legal  rules.  The 
allegations  and  the  proofs  are  to  be  considered  in  the  usual  way, 
and  they  must  correspond,  substantially  at  least,  or  the  accused 
must  go  acquitted. 

The  first  specification  in  this  case  must  have  been  framed  upon 
the  belief,  that  the  pleas  of  justification,  in  the  action  of  slander, 
being  found  to  be  true,  was  tantamount  to  a  conviction  for  a  felony. 
If  so,  the  rale  is  clear,  as  stated  by  the  courts,  that  such  a  con- 
viction is,  per  se^  a  forfeiture  of  the  office  of  an  attorney.  In  such 
a  case,  Lord  Mansfield  says,  "  we  have  consulted  all  the  judges, 
and,  on  application,  struck  the  name  of  an  attorney  from  the  roll.'' 
Rexr.  Brownsell,  Cowp«  830.  We  are  of  the  same  opinion,  that 
one,  convicted  of  a  felony,  is  an  unfit  person  to  continue  In  the 
profession  ;  and  whether  committed  in  his  private  or  official  charac- 
ter, it  would  be  good  cause  for  his  suspension.  The  Bank  of  New 
York  V.  James  Stryker,  1  Wheeler's  Cr.  Cas.  330.  Chapman, 
^however,  does  not  occupy  this  position.  He  has  never  been  [433 
prosecuted  for  larceny ;  but,  if  he  has  committed  a  larceny,  though 
not  convicted,  or  if  he  have  committed  any  offense  of  a  base  nature, 
or  any  act  as  an  attorney,  which  his  oath  of  office  and  his  fidelity 
in  the  profession  are  not  to  be  confided  in,  it  is  good  cause  of  sus- 
pension within  the  provisions  of  the  statute.  1  Wheeler's  Gr..  Cas. 
322;  1  Bac.  Abr.  306 ;  1  Hawk.  P.  C.  277,  279. 

The  record  in  the  slander  suit,  however,  finding  the  pleas  of  jus- 
tification true,  is,  in  this  case,  by  no  means  conclusive  evidence  of 
the  fiacts  set  up  in  those  pleas.  The  record  is  not  between  the 
same  parties,  and  if  admitted  at  all,  any  presumption  arising  from 
it  may  bo  rebutted  by  other  proof.  The  parties  were  aware  of  this, 
and  a  great  number  of  depositions  have  been  taken,  both  by  those 
who  prosecuted  and  by  the  accused.  In  the  opinion  of  a  majority 
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of  the  court,  the  proof  establishes  the  fact,  that  Chapman  had  the 
indictment  in  his  possession ;  that  he  kept  it  a  long  tirae;  that  ho 
was  inquired  of  and  denied  all  knowledge  of  it,  and  that  he  was, 
at  the  Riime  time,  the  attorney  for  Alexander  and  others;  that  he 
afterward  returned  the  indictment  to  the  clerk^s  office,  secretly,  and 
placed  it  in  the  proper  files.  If  the  evidence  were  to  close  here, 
tliere  would  be  but  one  opinion — that  of  guilt;  that  the  charge  of 
larceny,  of  secreting  the  indictment,  withholding  it  from  the  clerk, 
and  attempting  to  obstruct  and  hinder  public  justice,  were  sus- 
tained. It,  however,  appears  from  the  evidence,  equally  clear,  to 
a  majority  of  the  court,  that  Chapman  neither  stole  the  indictmenti 
nor  knew  that  he  had  it,  when  inquiry  was  made;  that  it  was 
probably  mislaid  ;  but,  as  soon  as  discovered,  he  replaced  it  secretly^ 
upon  the  files.  This  return  of  the  indictment,  secretly^  can  not  be 
commended.  It  deserves  severe  rebuke;  but  still,  I  can  hardly 
think  it  evinces,  under  the  circumstances,  any  criminal  design. 
Had  his  intent  been  criminal.  Chapman  would  doubtless  have 
destroyed  the  indictment,  and  not  hazarded  exposure  by  its  return. 
He  ouirht,  truly  and  frankly,  to  have  admitted  his  error,  and  de- 
livered the  indictment  to  the  clerk.  There  had,  however,  been 
434-]  "^crimination  and  recrimination;  the  whole  elements  of  society 
seem  to  have  been  agitated  and  disturbed^  and  it  is,  after  all,  not 
very  remarkable  that  Chapman  had  not  sufficient  moral  courage 
to  admit  he  had  the  indictment,  and  to  openly  return  it. 

Let   us  then,  briefly,  see   how  this  case  stands.     Chapman  is 

charged  with  being  convicted  of  stealing  the  indictment.     He  Is 

xhariTjed  with  secretly  taking  it,  with    holding  and   secreting  it 

from  the  clerk,  and  with  intention  to  obstruct  and  hinder  public 

justice. 

The  truth  is,  he  had  it  innocently,  he  knew  not  it  was  in  his 
possesnioD,  and  denied  having  it;  and  when  iound,  he  returned  it 
secretly,  and,  with  this  secret  return,  if  criminal,  immoral,  or  fraud- 
ulent, he  is  not  accused.  It  is,  therefore,  the  opinion  of  a  majority 
of  the  court,  that  the  charges  arc  not  sustained  by  the  proof,  and 
that  they  should  be  dismissed.     Rule  discharged. 

Lane,  C.  J.,  dissenting.    I  can  not  agree  with  my  brethren  in 
their  conclusion.     When  two  verdicts  have  found,  in  terms,  that 
an  individual  has  Stolen  the  records  of  a  court,  which  verdicts 
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have  been  approved  by  the  tribanals  where  they  were  rendered, 
and  which  seem  to  be  Bustained  by  the  toBtimony  before  us,  I  re- 
gard him  as  an  anfit  person  to  continae  any  longer  a  member  of 
the  Ohio  bar.f 


♦William  S.  Hamilton  v.  Thb  State  of  Ohio.       [485 

A  person  having  possession,  in  this  state,  of  property  which  he  had  stolen  in 
another,  may  be  convicted  here  of  larceny. 

This  is  a  writ  of  error,  to  the  court  of  common  pleas  of  Law- 
rence county. 

The  plaintifF  in  error  was  indicted  for  horse  stealing.  The 
court  charged  the  jury  that  if  the  horse  was  stolen  by  the  accused 
in  the  State  of  Illinois,  and  brought  by  him  into  the  State  of 
Ohio,  he  might  be  convicted  of  the  crime  of  horse  stealing  in  this 
state.     This  charge  is  claimed  to  be  erroneous. 

LeGrand  Byington,  for  the  plaintiff  in  error: 

The  doctrine  of  a  new  larceny  for  every  fresh  asportation,  as 
known  to  the  common  law,  is  confined  to  the  limits  of  the  sov- 
ereignty, and  can  not  be  extended  beyond  it.  This  is  supported 
by  the  following  considerations: 

1.  The  grade  of  the  offense,  the  mode  of  trial,  the  quantum  of 
punishment,  and  the  process  of  expiation,  would  all  be  liable  to 
be  varied  by  the  offender  crossing  a  state  line. 

2.  It  would  subject  the  offender  to  trial  in  a  tribunal  powerless 
to  compel  the  attendance  of  witnesses  necessary  to  establish  tho 
time,  manner,  and' place  of  the  original  taking,  and  to  explain  the 
possession. 

3.  It  would  render  nugatory,  as  to  this  offense,  the  act  of  Con- 
gress providing  for  the  surrender  and  delivery  of  fugitives  from 
justice. 

4.  It  would  abrogate  the  provision  of  the  constitution  that  no 
one  "shall  be  twice  put  in  jeopardy  for  the  same  offense,"  for  the 

tBrowne's  case,  1  How.  303;  Holding's  case,  1  McCord,  379;  3  Paige,  510; 
Brownsol's  case,  Cowp.  S29;  Southerly's  case,  6  East,  143;  Smith's  case,  6 
Eng.  Com.  Law,  172;  Kempton's  case,  2  Yes.  &  Beame,  352. 
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record  of  coDviction  or  acquittal  would  not  be  binding  in  another 

state. 

436]    5.  *It  subjects  a  person  to  penalties  for  an  act  not  denounced 

by  the  laws  of  this  state. 

All  crimes  punishable  by  the  laws  of  this  state  are  statutory. 
They  can  not  exist  independent  of  statute.  The  penalties  are 
prescribed  by  statute ;  but  in  this  state  there  is  no  statute  making 
it  an  offense  to  possess  property  stolen  in  another  or  prescribing 
any  punishment  for  such  offense.  Nor  can  it  be  necessarily  pre- 
sumed that  stealing  a  horse  in  Illinois  constitutes  there  an  offcnso 
of  the  same  grade  and  subject  to  the  same  penalties  as  in  this 
state.  Necessity  furnishes  no  ground  for  our  courts  to  assume 
jurisdiction  in  such  case.  For  the  act  of  Congress  has  provided 
ample  means  whereby  an  offender  against  the  laws  of  one  state 
found  within  the  limits  of  another  can  be  reclaimed  and  brought 
to  justice. 

It  is  not  sanctioned  by  the  common  law ;  for  a  larceny  committed 
in  Scotland  or  Ireland  could  not  be  tried  or  punished  in  the  English 
courts  until  acts  of  parliament,  13  Geo.  Ill,  ch.  31,  54,  and  44  Geo. 
Ill,  ch.  92,  57,  were  passed.     4  Chitty's  Blackstone,  25,  note  12. 

It  has  also  been  held,  in  various  states  in  this  Union,  that  a  per- 
son can  not  be  convicted  of  larceny  upon  bringing  into  one  state 
property  stolen  in  another,  as  in  the  cases  of  the  People  t;.  Gardner, 
2  Johns.  477;  People  t;.  Schenck,  2  Johns.  494;  The  State  o. 
Brown,  1  Hayward,  100.  These  cases  are  cited  and  referred  to  in 
1  New  York  Digest,  102 ;  2  Russell  on  Crimes,  176,  note  1. 

The  charge  of  the  court,  therefore,  is  not  sustained  by  the 
statute,  the  only  foundation  for  criminal  jurisdiction;  and  it  is 
opposed  to  the  common  law  and  the  practice  in  other  states. 

S.  M.  Tracey,  for  the  state : 

The  cases  in  1  Mass.  116;  2  Mass.  14 ;  5  Binn.  617;  3  Conn.  185, 
^nd  1  Root,  69,  sustain  the  charge  of  the  court. 

Of  the  cases  cited  on  the  other  side,  that  of  Gardner,  2  Johns. 
437]  477,  is  the  leading  case  in  this  country.  It  is  of  *no 
authority,  per  «c,  because  the  court  assign  no  reasons,  but  merely 
refer  to  2  Bast's  Pleas  of  the  Crown,  774,  tit.  Larceny  and  Rob- 
bery, sec.  157.  East  here  states  the  common-law  doctrine,  *Hhat 
possession  of  goods  stolen  by  the  thief  is  a  larceny  in  every 
county  into  which  he  carries  the  goods;  because  the  legal  posses- 
sion  still  remaining  in  the  true  owner,  every  moment's  continuance 
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of  the  treBpass  and  felony  amounts  to  a  new  caption  and  asporta- 
tion. To  this,  however,  there  are  some  exceptions ;  as  where  the 
original  taking  is  such  whereof  the  common  law  can  not  take 
cognizance.  And  the  same  exception  prevailed  till  lately  in 
cases  where  the  original  taking  was  in  Scotland/'  citing  Eex  v. 
Anderson  et  al.,  MS.  case.  "  But  that  by  the  statute  (13  Geo.  Ill), 
the  exception  had  ceased  to  prevail.  This  statute  of  13  Geo.  Ill 
is  declaratory  of  the  common  law  doctrine.'' 

Gardner's  case  is  not  sustained  by  the  authority  to  which  it 
refers,  and  consequently  imposes  upon  New  York,  also,  the 
necessity  of  enacting  a  statute  declaratory  of  the  common  law. 
11  Wend.  129. 

Lane,  C.  J.  The  question  on  the  record  is  not  new,  but  has 
often  arisen  here  and  elsewhere.  In  Tennessee,  Kentucky,  and 
Pennsylvania,  possession,  by  the  thief,  of  property  in  one  state 
which  has  been  stolen  in  another,  is  not  held  sufficient  for  convic- 
tion. Such  has  been  the  doctrine  in  New  York,  although  against 
the  opinion  of  a  late  chief  justice;  but  the  power  to  convict,  in 
such  cases,  has  now  been  given  by  statute.  In  Massachusetts  and 
Connecticut,  such  convictions  have  always  been  sustained.  In 
England,  the  original  taking  must  be  within  the  kingdom. 

A  majority  of  the  court  entertain  the  opinion  that  a  long- 
sustained  practice  in  the  criminal  courts  of  this  state  has  settled 
the  construction  on  this  point  and  established  the  right  to  convict 
in  such  eases.  £ut,  if  not  settled  by  usage,  we  feel  free  to  choose, 
between  these  conflicting  practices,  a  course  best  sustained  by 
analogy  and  best  calculated  to  promote  justice. 

*It  would  aiford  a  large  immunity  for  crime  if  thieves  [438 
from  other  states  were  exempted  from  any  other  penalty  than  the 
remote  risk  of  being  returned  to  the  place  where  the  crime  was 
first  committed.  We  feel  no  scruples  in  inflicting  his  punishment 
here,  and  are  justified,  as  well  by  the  cases  cited  as  by  holding 
each  continued  possession,  in  our  jurisdiction,  of  property  stolen 
within  another,  as  a  crime  well  deserving  the  penalty  of  the  law. 

Judgment  affirmed. 

Bead,  J.,  dissenting.  In  this  case  I  am  unable  to  concur  with 
my  brethren  in  the  legal  proposition,  that  a  person  stealing 
property  in  a  sister  state  or  a  foreign  jurisdiction,  and  bringing  it 
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within  the  State  of  Ohio,  may  be  here  iDdicted  and  pnnishcd  for 
iiio  larceny.  It  is  from  no  over-sympathy  with  the  criminal,  bat  a 
belief  that  the  law  will  not  authorize  this  conviction.  He  may 
be  sent  back  to  the  state  where  the  offense  was  committed  and 
there  punished,  but  not  here. 

This  question  is  not  new.  It  has  been  held  that  larceny  com- 
mitted in  one  of  the  United  States  is  not  punishable  in  another, 
although  the  thing  stolen  be  brought  into  the  latter  state.  Such 
are  the  decisions  in  Pennsylvania,  New  York,  Tennessee,  and 
North  Carolina.  State  v.  Brown,  1  Hayw.  100;  People  v,  Grard- 
ner,  2  Johns.  477;  People  v.  Schenck,  Id.  479;  Commonwealth  v. 
Simmons,  5  Binn.  617;  McCullough*s  case,  Rogers,  45.  To  the 
contrary,  the  Commonwealth  r.  Collins,  1  Mass.  115;  Common- 
wealth r.  Andrew,  2  Mass.  14;  State  v.  Ellis,  2  Conn. 

The  State  of  New  York  has  since  provided,  by  statute,  for  pun- 
ishing such  possession  within  her  limits,  upon  which  the  decision 
in  11  Wend.  129,  was  made.  True,  Judge  Savage  remarks  that  it 
was  his  opinion  such  case  might  be  punished  prior  to  the  statute. 
Eut  it  must  be  recollected  that  he  speaks  in  reference  to  himself 
as  prosecutor,  as  he  prosecuted  the  case  of  the  People  v.  G-ardner, 
when  the  court  refused  to  sustain  him. 

439]  *UpoD  what  principle  can  such  conviction  bo  sustained  ?  Is 
it  upon  a  constructive  new  taking  in  every  state  where  the  thief  may 
be  found  in  the  possession  of  the  thing  stolen  ?  This  principle 
was  applied  to  the  possession  of  the  thing  stolen,  at  common  law, 
in  every  county  where  the  thief  might  be  found  in  such  possession, 
to  authorize  conviction  for  the  original  theft,  but  never  as  between 
independent  jurisdictions  or  states.  At  common  law,  if  a  person 
stole  goods  in  a  foreign  state,  or  even  in  Scotland,  Ireland,  or  the 
Islo  of  Jersey,  or  ac  sea,  and  brought  them  into  England,  he 
could  not,  upon  a  constructive  taking,  be  punished  for  tbeil  in 
England.  To  meet  cases  within  the  united  kingdom  the  statute 
of  7  and  8  Geo.  IV,  ch.  29,  sec.  76,  was  passed.  Even  now,  persons 
stealing  within  foreign  jurisdictions  or  states,  and  found  in  pos- 
soHsion  of  the  thing  stolen,  are  not  punishable  in  England.  Bos* 
eoe's  Crim.  Ev.  589;  2  Eng.  Crown  Cas.  329. 

Upon  what  principle  can  it  be  held,  in  Ohio,  that  a  person 

found  in  the  possession  of  a  thing  stolen  in  a  sister  state  should 

be  construed  to  have  stolen  the  thing  in  Ohio?    Not  upon  the 

common -law  principle,  for  the  common  law  expressly  forbids  it. 
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Not  upon  a  statute  of  this  state,  for  there  is  none.  Shall  it  be 
npoD  usage?  This  would  be  a  novelty  in  a  state  where  no  man 
can  be  punished  for  a  crime  unless  the  offense  bo  specifically  de- 
fined by  a  statute  of  the  state  prescribing  the  exact  punishment. 
Shall  it  be  from  the  necessity  of  the  case  lest  a  rogue  escape? 
Necessity  con'ers  no  criminal  jurisdiction,  and  is  the  well-known 
plea  of  tyrants. 

If  the  conviction  can  only  be  sustained  upon  the  ground  that 
the  prisoner  actually  stole  the  horse  in  Ohio,  the  reply  is,  he 
actually  stole  the  horse  in  the  State  of  Illinois.  There  must  be 
an  actual  theft  in  Ohio,  to  violate  our  statute  and  to  constitute 
theft — a  taking  and  carrying  away  are  both  necessary.  But 
there  is  no  taking  in  Ohio.  Without  a  taking  from  the  owner,  there 
could  be  no  larceny.  To  supply  the  want  of  an  actual  taking,  it 
is  contended  that  a  mere  taking  is  to  be  construed,  from  the 
wrongful  possession,  into  a  larceny,  in  every  new  jurisdiction 
where  the  property  may  be  carried.  Upon  *which,  then,  [440 
is  this  prisoner  convicted,  the  construction  or  the  statute?  To 
contend  that  every  moment's  possession  and  wrongful  detention 
of  the  stolen  property  from  the  rightful  owner  is,  by  the  law,  con- 
strued into  a  new  and  distinct  taking  or  theit,  might  authorize 
the  conviction  of  a  man  a  hundred  times  for  the  same  theft; 
for,  if  they  are  distinct  thefts,  conviction  in  one  will  be  no  bar  to 
a  conviction  for  the  others.  Now,  at  common  law,  whence  thin 
constructive  doctrine  is  derived,  it  is  only  so  held  to  give  the 
county  where  the  thief  is  taken  with  the  goods,  jurisdiction  to 
try  and  convict  him  of  the  one  original  theft,  and  this  is  a  bar  to 
any  other  conviction.  The  law  does  not  make  distinct  larcenies 
by  construction,  but  it  is  a  mere  fiction  to  give  jurisdiction  to  the 
county.  This  construction  is  merely  to  give  jurisdiction,  and 
not  to  divide  it  and  make  one  larceny  into  many;  and  this,  too, 
merely  to  try  and  punish  him  under  the  same  law  which  he  vio- 
lated in  committing  the  theft.  Apply  this  to  different  states,  with 
laws  prescribing  different  punishments  ior  larcenies,  and  having 
the  right  to  punish  all  offenses  committed  within  their  limits,  and 
what  follows  ?  You  do  not,  by  this  construction,  give  jurisdiction 
to  try  the  thief  under  the  laws  where  the  theft  was  committed, 
but  by  construction  draw  the  offense  to  a  new  jurisdiction,  and 
under  a  different  law  prescribing  a  different  punishment. 

The  construction,  then,  creates  the  offense,  when  the  statute  only 
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can  do  it,  and  creates  a  crime  under  a  new  law,  instead  of  confer- 
ring jurisdiction  to  try  the  accused  under  the  law  which  he  has 
violated.  It  amounts  to  this :  that  there  is  a  new  larceny  in  each 
state  where  the  thief  may  go  with  the  property,  and  that  he  may 
be  punished  for  the  same  larceny  as  many  times  as  he  may  have 
been  in  different  states  with  the  thing  stolen;  for  prosecution  and 
conviction  in  one  state  is  no  bar  to  a  prosecution  and  conviction 
in  another.  And,  hence,  a  sort  of  custom,  usage,  or  legal  infer- 
ence overturns,  not  only  the  principles  of  common  justice,  but 
the  fundamental  principle  that  a  man  shall  be  punished  but  once 
for  the  same  offense.  But  will  it  be  said,  there  is  a  great  evil  in 
441]  permitting  thieves  to  *Jive  within  our  borders  in  the  guilty 
possession  of  property  which  they  have  stolen  in  another  state? 
True,  but  they  must  be  delivered  up  if  demanded ;  and  it  would 
be  very  easy  for  the  legislature  to  pass  a  law  to  punish  a  thief 
for  having  in  his  possession,  within  this  state,  goods  which  he  has 
stolen  in  another.  This  the  State  of  New  York  has  done,  and  so 
may  every  other  state;  and  I  trust  that  our  legislature  may  pass 
such  a  law.  The  question  is  not  whether  there  should  be  some 
law  upon  the  subject,  but  whether  there  is  any?  And,  feeling 
clear  that  there  is  none,  I  hold  the  prisoner  to  be  confined  without 
legal  authority;  and,  moreover,  that  this  court  can  not  confer 
such  authority.  Even  if  it  be  doubtful,  upon  all  principles  of 
jurisprudence,  that  doubt  should  be  resolved  in  favor  of  the 
prisoner.  If  the  state  may  rely,  for  conviction,  upon  the  usages 
of  some  states  in  which  such  convictions  have  been  held  to  bo 
right,  why  may  not  the  prisoner  rely  upon  the  authorities  in  other 
slaics  where  such  convictions  have  been  held  to  be  wrong? 

No  principle  of  the  common  law  warrants  this  conviction;  no 
statute  authorizes  it;  and,  clearly,  no  usage  or  custom  can  confer 
such  authority,  especially  when  it  violates  the  soundest  principles 
upon  which  criminal  justice  is  known  to  be  administered,  and  au- 
thorizes a  man  to  be  convicted  more  than  once  for  the  same  offense. 

My  confidence  iu  my  brethren  would  have  induced  me,  if  my 
convictions  as  to  the  law  on  this  subject  had  not,  in  my  own  mind, 
been   perfectly  clear,  at  least  to  have  acquiesced,  deferring  my 
doubts,  if  I  entertained  any,  to  their  opinion. 
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*The  Lessee  of  Mabt  S.  Pebby  v,  Daniel  Bbainabd.    [442 

In  this  state  the  guardianship  of  a  minor  female  expires,  by  operation  of  law, 
-when  the  ward  arrives  at  the  age  of  twelve  years. 

A  guardian,  appointed  for  such  ward,  when  under  the  age  of  twelve  years, 
can  not,  as  such  guardian,  by  petition  filed  after  the  ward  arrives  at  the 
age  of  twelve  years,  soil  the  ward's  land. 

A  sale,  under  an  order  of  court  upon  such  petition,  ia  void. 

This  case  was  reserved  on  the  last  circuit,  from  Sandasky 
county. 

It  is  an  action  of  ejectment,  to  recover  the  possession  of  lot  No« 
144,  in  the  town  of  Sandusky.     The  principal  facts  are  agreed. 

At  the  May  term,  1828,  of  the  court  of  common  pleas  of  Sandusky 
county,  Jaques  Hulburd  was  appointed  guardian  for  Mary  S. 
Perry,  a  minor,  who  was  then  nine  years  and  eight  months  old, 
and  was  seized  in  fee  of  the  lot  in  question.  At  the  May  term, 
1831,  of  said  court,  Hulburd,  as  guardian  for  Mary  S.  Perry,  who 
was  then  twelve  years  and  eight  months  old,  filed  his  petition  for 
the  sale  of  said  lot,  setting  forth  that  she  was  twelve  years  of  age, 
that  said  lot  was  situated  in  Lower  Sandusky,  and  was  subject  to 
taxation,  and  that  the  investment  of  the  funds  in  wild  land  would 
be  of  greater  advantage  to  the  minor  heir,  olc,  and  praying  a 
sale.  At  the  October  term,  1831,  the  court  ordered  a  sale  of  the 
lot,  and,  at  the  March  term,  1832,  the  guardian  reported  a  sale  of 
said  lot  to  the  defendant,  Brainard.  The  report  was  approved, 
the  sale  confirmed,  and  the  guardian  ordered  to  make  a  deed  to 
the  purchaser.  On  August  25, 1835,  the  guardian  executed  a  deed 
of  the  premises  to  the  defendant,  Brainard.  Tne  record  of  HuU 
burd's  appointment  recites  that  Mary  S.  Perry  was,  at  that  time, 
nine  years  old. 

The  reporter  was  furnished  with  no  arguments. 

*WoOD,  J.  From  the  admissions  and  proofs  in  this  case,  [443 
the  question  first  arises  whether  Hulburd  was  the  guardian  of  this 
minor  heir,  the  plaintiffs  lessor,  when  the  petition  for  the  sale  of 
her  land  was  filed.  If  not,  there  was  a  defect  of  power,  and  the 
subsequent  proceedings  conveyed  no  titje  to  the  defendant,  but  it 

377 


Digitized  by  VjOOQ IC 


1 


444  SUPREME  COURT  OP  OHIO. 

Lessee  of  Perry  v.  Brainard. 

still  remains  in  Mary  S.  Perry.  This  question  must  bo  deter- 
mined principally  by  the  construction  of  our  own  statute,  and  we 
have  not  been  able  to  find  any  case  strictly  analogous  in  the  re- 
ports of  other  states. 

If  this  question  be  decided  in  the  negative,  there  is  clearly  an 
end  of  the  affair;  it  then  becomes  unnecessary  to  touch  any  other 
question  raised,  but  judgment  must  be  given  for  the  plaintiff. 

The  statute  provides  that  the  court  of  common  pleas  shall  have 
power,  when  they  think  it  necessary,  to  appoint  guardians  for 
minors,  and,  on  good  cause  shown,  to  authorize  such  guardians  to 
sell  s:ich  minor*s  land.  Swan's  Stat.  430.  Section  6  enacts,  *' that 
when  these  minors  aforesaid,  males  above  fourteen,  and  females 
above  twelve  years  of  age,  or  when  any  minors  for  whom  the  court 
have  appointed  a  guardian  or  guardians,  shall  arrive  at  the  respect- 
ive ages  aforesaid,  such  minors  may  severally  choose  a  guardian 
or  guardians,  such  as  the  court  shall  approve,  and  if  such  minors 
do  not  come  before  the  court  and  choose  a  guardian  or  guardians 
after  being  notified  by  the  court  so  to  do,  the  court  shall  appoint 
a  guardian  or  guardians  for  them  as  aforesaid." 

It  seems  to  us  the  obvious  construction  of  this  section  is,  that  the 
appointment  of  a  guardian  to  a  iemale  under  twelve  years,  though 
unlimited  on  the  face  of  the  appointment,  ceases  by  its  legal  ex- 
piration when  the  ward  arrives  at  the  age  of  twelve  years.  At 
that  age  the  law  deems  her  of  sufficient  discretion  and  capacity  to 
have  a  choice  of  the  person  who  is  to  control  not  only  her  property 
but  herself,  subject,  nevertheless,  to  the  approval  of  the  court  j  and 
it  is  then,  only,  after  being  notified  to  appearand  make  such  choice, 
and  refusal  on  her  part,  that  the  court  are  authorized  and  required 
to  appoint  a  guardian  if  she  is  over  twelve  years  of  age. 
444]  *That  the  appointment  expires  by  its  own  limitation 
when  the  ward  arrives  at  the  age  of  twelve  years,  was  decided  in 
the  case  of  Campbell  v.  English  and  wife,  Wright,  119.  The  court 
then  held  this  language  :  '*  A  guardian  for  a  female  under  twelve 
years  of  ago  continues  only  until  the  ward  attains  to  that  age.  A 
guardian,  or  a  man  that  has  been  guardian,  after  his  guardianship 
has  expired,  has  no  more  power  than  if  he  had  never  been  ap- 
pointed.'' We  see  no  reason  to  question  the  soundness  of  this  prin- 
ciple.    It  accords  with  our  own  views. 

How,  then,  stands  the  case  at  bar?    It  is  admitted  the  guardian 
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filed  his  petitioD  for  the  sale  of  the  land  after  the  ward  bad  arrived 
at  the  ago  of  twelve  years,  and  at  a  time  when  the  law  had  deter- 
mined his  gaardianship.  All  the  proceedings  subsequent  to,  and 
including  the  petition  for  the  sale  of  the  lot,  are  therefore  void, 
and  convey  no  title  to  the  defendant.    Judgment  for  plaintiff. 


The  Commercial  Bank  of  Lake  Erie  v.  The  Western  Reserve 

Bank  et  al. 

The  Western  Reserve  Bank  v.  The  Commercial  Bank  of  Lake 

Erie  et  al. 

A  judgment  creditor  may  not,  unnecessarily  and  without  cause,  relinquish  a 
levy  to  the  prejudice  of  purchasers,  but  embarrassments  upon  the  title, 
difficulties  in  making  a  fair  sale,  or  the  probability  of  not  making  the 
money  from  it  in  consequence  of  earlier  incumbrances,  are  sufficient 
causes. 

The  relation  of  principal  and  surety  continues  after  judgment. 

Lands  lying  under  a  judgment  lien,  which  have  been  sold  to  purchasers,  must 
be  sold  to  satisfy  the  judgment,  in  the  inverse  order  of  the  dates  of  the 
purchase. 

These  suits  are  a  bill  and  cross-bill  in  chancery  from  Cuyahoga 
county,  to  settle  liens  and  priorities  between  creditors,  by  judg- 
ment and  otherwise,  of  Clarke  and  Willey. 

*The  Western  Reserve  Bank  recovered  judgment,  by  [445 
cognovit,  against  Jiimes  Clarke,  Willey,  and  Edmund  Clarke,  on 
May  12,  1837.  Edmund  Clarke  is  really  a  surety,  but  the  judg- 
ment is  entered  against  the  defendants  generally,  without  any 
certificate  of  the  fact.  On  June  19,  1837,  a  writ  of  error  was 
prosecuted,  by  which  proceedings  wore  stayed  until  affirmance  of 
the  judgment,  in  August,  1838.  In  November,  1838,  execution 
was  issued  on  this  judgment,  and  levied  on  lot  No.  51,  in  Ohio 
City,  and  on  lot  No.  95,  in  Cleveland.  In  April,  1839,  the  levy, 
under  this  execution,  was  set  aside  at  their  instance.  A  partial 
satisfaction  of  the  judgment  was  then  obtained  by  the  sale  of 
other  property,  in  proceedings  not  necessary  to  be  further  noticed. 
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Another  execution,  on  August  26,  1839,  was  levied  upon  seventeen 
lots  of  land,  of  which  six  belong,  jointly,  to  Clarke  and  Willey,  two 
to  Willey,  three  to  J.  Clarke,  and  six  to  E.  Clarke.  After  the  judg- 
ment was  obtained  by  the  Western  Reserve  Bank,  before  execution, 
and  while  proceedings  were  suspended  by  the  writ  of  error,  those 
lots,  of  the  seventeen,  which  belonged  to  Clarke  and  Willey,  or  to 
either  of  them,  were  mortgaged  or  sold  to  other  defendants. 

Oct.  9,  18.^7.  Three  of  them  were  mortgaged  to  the  Commer- 
cial Bank. 

Oct.  17, 1837.     One  was  mortgaged  to  L.  Kendall. 

Oct.  18, 1837.     Three  to  the  Bank  of  Cleveland. 

April  2, 1838.     Two  to  Fanny  Willis. 

April  3,  1838.     One  to  Williams  &  Fitch. 

April  10, 1838.     One  to  P.  M.  Weddell. 

June    9,  1838.    One  to  Clarke,  Raymond  &  Clarke. 

Upon  this  state  of  facts,  the  claims  of  the  parties  may  be 
classified  as  follows ; 

The  Western  Reserve  Bank  insist  on  the  right  to  have  satis- 
faction of  their  execution,  from  any  of  the  seventeen  lots,  whether 
in  the  hands  of  purchasers  from  Clarke  and  Willey,  or  belonging 
to  Edmund  Clarke. 

The  surety,  Edmund  Clarke,  and  the  purchasers  from  Clarke 
and  Willey,  unite  in  declaring  that  the  lots  they  own  shall  be 
446]  ^discharged  from  the  lien,  bees  use  the  plaintiff  set  aside  its 
first  levy  on  lots  51  and  95. 

Edmund  Clarke  relies  on  his  right,  as  surety,  to  have  the  lands 
of  Clarke  and  Willey,  although  in  the  bands  of  purchasers,  first 
subjected  to  the  judgment. 

The  purchasers  deny  to  Edmund  Clarke  the  privileges  of  a 
surety,  and  require  that  satisiaction  of  the  judgment  bo  first  sought 
irom  his  land  before  theirs. 

If  the  Western  Reserve  Bank  has  lost  no  lien,  and  if  Bdmund 
Clarke  is  permitted  tq  avail  himself  of  his  privileges  as  surety^ 
then  questions  arise  between  the  purchasers  as  to  the  order  in 
which  the  lands  shall  be  sold. 

The  questions  were  elaborately  discussed  by  counsel  for  the  re- 
spective parties.  There  is  room  only  to  insert  the  authorities 
adduced. 

H.  Foots,  for  the  Bank  of  Lake  Erie,  cited: 

Douglas  V.  Houston  et  al.,  6  Ohio,  156  ]  Miami  Exporting  Co. 
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V.  Turnpin,  3  Ohio,  614;  McCormick  v.  Alexander,  2  Ohio,  65; 
Beynolds  et  al.  v.  Rogers*  Bx'rs,  5  Ohio,  169;  Piatt  t;.  St..  Clair's 
Heirs,  6  Ohio,  227;  The  Bank  of  Maskingum  v.  Carpenter's 
Adm'rs,  7  Ohio,  21;  1  Hopkins'  Ch.  460;  4  Johns.  Ch.  123;  19 
Johns.  486;  Arnold  v.  Fuller's  Heirs,  1  Ohio,  458;  Jaekson 
V.  Loomis,  18  Johns.  81 ;  Ford  v.  Commissioners  of  Greaaga 
County,  7  Ohio,  148;  Neimawitz  v.  Gahn,  3  Paige's  Ch.  614;  lb., 
11  Wend.  123;  2  Chit.  125;  18  Bng.  C.  L.  273;  Bay  r.  Tallmadge, 

5  Johns.  Ch.  305;  Lenox  v.  Prout,  3  Wheat.  520;  Sir  William 
Herbert's  Case,  3  Co. ;  Harvey  v.  Woodhouse,  Sel.  Cas.  •  in 
Chan.  3,4;  Fleetwood's  Case,  Hob.  45;  Gill  v.  Lyon,  1  Johns. 
Ch.  447;  Clowes  v.  Dickinson,  5  Johns.  Ch.  235;  lb.,  9  Cow.  403; 
Goverman  v.  Lynch,  2  Paige's  Ch.  300;  Guion  et  al.  v.  Knapp,  6 
Paige's  Ch.  35;  Skeel  t;.  Spraker  et  al.,  8  Paige's  Ch.  182;  Cod- 
dington  v.  Bay,  20  Johns.  637;  Waddell  v.  Howell,  9  Wend.  170; 
*Rosa  1?.  Brotherson,  10  Wend.  85 ;  Ontario  Bank  v.  Worth-  [447 
ington,  12  Wend.  600;  Riley  et  al.  v.  Johnson  et  al.,  8  Oliio,  526; 
Dickinson  t;.  Tillinghast,  4  Paige's  Ch.  215;  4  Kent's  Com.  168; 
22  Pick.  231 ;  Sugden  on  Vend.  302 ;  1  Story's  Bq.  595 ;  Dorr  v 
Shaw,  4  Johns.  Ch,  17 ;  Ex  parte  Kendall,  17  Ves.  520. 

Bishop  &  Backus,  for  the  Western  Reserve  Bank,  cited  10  Ohio, 
508;  12  Johns.  252;  19  Johns.  492;  1  Madd.  Ch.  251;  6  Ves.  Ch. 
714;  4  Johns.  Ch.  20;  19  Ves.  Ch.  527;  5  Ohio,  173;  4  Mass.  402; 
Norton  v,  Beaver  et  al,  5  Ohio,  178;  1  Ohio  Cond.  256,  655;  6 
Ohio,  162 ;  3  Ohio,  62;  Patton  v.  Sheriff,  etc.,  1  Ohio  Cond.  417 ; 
Brinkerhoff  t;.  Marven,  5  Johns.  Ch.  320;  4  Johns.  Ch.  17;  17 
Ves.  520;  Lennox  t?.  Prout,  3  Wheat.  520;  Bay  v.  Tallmadge,  5 
Johns.  Cb.305. 

Peter  Httchcook,  for  Williams  &  Pitch,  and  for  Clarke,  Ray- 
mond &  Clarke,  cited  Hubble  v.  Perrin  &  Hinkle,  3  Ohio,  287; 
Grosvenor  v,  Austin's  Adm'rs,  6  Ohio,  113;  Lennox  v.  Prout,  3 
Wheat.  520;  3  Johns.  Ch.  305 ;  Swan's  Stat.  481. 

Bolton  &  Kelly,  for  George  Williams  and  Raymond  &  Clarke» 
cited  5  Johns  Ch.  403;  9  Cow.  403;  19  Johns.  486;  1  Hopk. 
Ch.  460;  6  Ohio,  242;  Hays  r.  Ward,  4  Johns.  Ch.  123 ;  1  Paige's 
Ch.  228;  5  Johns.  Ch.  235;  Coop.  Eq.  PI.  5;  lb.  7;  7  Wheat. 
522;  11  Pet.  229;  6  Johns.  Ch.  564 ;  1  Story's  Bq.  626 ;  3  Ohio,  288. 

Wade  &  Hublburt,  for  the  Western  Reserve  Bank,  cited  Pat- 
ton  V.  Sheriff  of  Pickaway  County,  2  Ohio,  395;  Norton  v,  Beaver, 

6  Ohio,  178;  Vincent  v,  Goddard,  7  *Ohlo,  188;  1  Johns.     [448 
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Ch.  409;  Sag.  on  Vend.  322;  2  Vern.  286;  Warnock  v.  War- 
nock,  3  Atk.  291 ;  Warloy  v.  Scarborough,  3  Atk.  392 ;  Mountford 
V.  Sivct,  3  Madd.  Ch.  34;  Cheeacboroogh  v.  Willard,  1  Johns.  Ch. 
409;  Connecticut  v.  Braddish,  14  Mass.  296;  2  Sag.  on  Vend. 
257,  n.;  The  United  States  v.  Shulta,  3  Ohio,  61 ;  lb.,  2  Ohio,  471. 
Payne  &  Willson,  for  E.  Clarke,  cited  Story's  Bq.  595;  Bx 
parte  Kendall,  17  Ves.  520;  Dorr  v.  Shaw,  4  Johns.  Ch.  17,  20; 
Story's  Bq.  598;  lb.  321,  322;  lb.  477 ;  lb.  480;  lb,  592;  Aldrich 
V.  Cooper,  8  Ves.  388 ;  Gorerman  v.  Stone,  1  Ves,  329 ;  Checscbor- 
ough  V.  Willard,  1  Johns,  Ch.  413;  Hayes  v.  Ward,  4  Johns.  Ch. 
1.30 ;  10  Johns.  524 ;  lb.  529 ;  Stevens  v.  Cooper,  1  Johns.  Ch.  430; 
Eobinson  v.  Wilson,  2  Madd.  Ch.  569;  Bz  parte  Eushforth,  10 
Ves.  410;  Wright  v.  Mosely,  11  Ves.  22;  Parsons  v.  Ruddock, 
2  Vern.  608 ;  Wright  v.  Simpson,  6  Ves.  734 ;  3  Fond.  Bq.,  B.  3,  ch. 
2,  p.  56,  n.  i;  Sterling  v.  Forester,  3  Bligh,  590;  Story's  Bq.  82; 
lb.  475,  480;  5  Ves.  92;  14  Ves.  159;  2  Bos.  &  Pul.  268;  Dixon  v, 
Ewing's  Adm'rs,  3  Ohio,  280;  3  Ohio,  533;  Ford  i;.  Commission- 
ers of  Geaaga  county,  7  Ohio,  148;  2  Madd.  Ch.  437;  Miller  v. 
Ord,  2  Binn.  382;  Mahen  t;.  Crickett,  2  Swanst.  185,  191;  4  Ves. 
833;  Capel  r.  Butler,  2  Sim.  &  Stu.  457. 

Lane,  C.  J.  It  is  first  necessary  to  determine  the  character  of 
Edmund  Clarke.  He  came  into  the  debt  as  surety,  has  signed 
the  cognovit  without  designating  his  position,  and  suffered  judg- 
ment to  be  taken  without  any  certificate  of  the  fact.  Whether  a 
surety  can  claim  his  privileges  after  judgment  is  a  point  which 
has  given  rise  to  conflicting  opinions,  and,  in  recent  cases,  the 
doctrine  is  doubted  or  denied.  16  Bag.  Com.  Law,  273 ;  Bay's 
Adm'r  t;.  Tallmadge,  5  Johns.  Ch.  305;  Lennox  et  al.  t;.  Front,  3 
449]  Wheat.  520.  But  I  am  instructed  *by  my  brethren  to  an- 
nounce it  as  the  opinion  of  a  majority  of  the  court  that  they  en- 
tertain no  doubt  of  Clarke's  right  to  assert  this  privilege  in  this 
case.  They  direct  me  to  place  this  opinion,  not  only  on  the  basis 
that  judgment  was  taken  on  process  which  did  not  necessarily 
afford  an  opportunity  of  obtaining  the  statute  certificate,  from  the 
uncertainty  of  the  time  and  place  where  it  was  to  be  entered;  or, 
on  the  higher  foundation,  that  a  former  decision  of  this  court, 
Dixon  and  Hawk  v.  Bwing's  Adm'rs,  3  Ohio,  280,  has  furnished  a 
rule,  ever  since  acted  upon^  and  too  late  to  change.  Assuming, 
then,  the  continuing  existence  of  B.  Clarke's  suretyship,  it  gives 
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him  the  privilege  of  requiring  from  the  creditor  a  faithful  effort 
to  obtain  satJBfaction  from  the  principal  debtor. 

The  relations  between  the  surety  and  the  purchasers  from  the 
principal  debtor,  depend  on  other  considerations.  The  surety's 
privilege  is  an  equity,  attaching  to  and  following  the  debt,  and 
under  certain  forms  and  conditions  (1  Story's  Eq.  477),  he  may 
claim  in  chancery  the  benefit  of  every  security,  or  aid,  or  means 
of  payment,  which  the  law,  or  the  providence  of  the  debtor,  or 
the  vigilance  of  the  creditor,  has  provided  for  its  payment.  4 
Johns.  130. 

Amoni^  these  the  most  obvious  is,  to  drive  the  creditor  to  ex- 
haust the  judgment  lien.  His  equity  attaches  to  this,  and  he  may 
thus  appropriate  all  its  advantages  to  his  protection.  The  lien, 
in  this  case,  upon  all  the  lands  which  the  debtors  jointly  or  sepa- 
rately then  held,  commenced  in  April,  1837.  It  was  suspended, 
but  not  destroyed,  by  the  writ  of  error.  It  might  have  been  de- 
feated by  a  junior  judgment,  or  a  subsequent  levy,  but  it  remains 
paramount  to  the  title  of  a  purchaser,  while  the  judgment  con- 
tinues in  force.  Norton  v.  Beaver,  5  Ohio,  178;  10  Ohio,  75.  The 
application  of  these  principles  enable  Edmund  Clarke  to  screen 
his  own  property  from  the  judgment,  by  throwing  its  burden  on 
the  purchasers. 

But  both  surety  and  purchaser  may  justly  demand  from  the 
judgment  creditor  the  pursuit  of  the  debtor's  unincumbered 
property.  If  the  creditor  unnecessarily,  and  without  cause,  forego 
the  means  of  satisfaction  from  him,  he  will  not  be  permitted 
*to  claim  it  afterward  from  them.  8  Ohio,  148,  pt.  2;  10  [460 
Ohio,  76.  This,  leads  us  to  inquire  if  the  Western  Reserve  Bank 
has  lost  its  right  to  recur  to  the  property  of  the  surety,  or  to  the 
lands  sold  by  the  debtors,  after  the  discharge  of  the  first  levy. 

In  November,  1838,  the  execution  of  this  creditor  was  levied 
upon  two  lots,  No.  51,  in  Ohio  City,  and  No.  95,  in  Cleveland. 
The  Ohio  City  lot  is  described,  in  the  levy,  as  lot  No.  51,  250  feet 
front  on  the  river,  and  200  feet  deep.  It  lies  on  the  west  side  of 
the  river,  but  its  beginning  corner  is  to  be  found  by  the  establish- 
ment of  a  very  doubtful  and  unsettled  line  on  the  east  side  of  the 
river.  Prom  this  uncertainty,  and  from  the  peculiar  bends  of  the 
river,  the  lot  admits  being  surveyed,  with  about  the  same  appar- 
ent justice,  in  five  or  six  different  forms;  but  in  any  of  these 
forms,  a  part  of  a  lot,  having  the  described  front,  never  belonged 
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to  the  judgment  debtors;  and  water,  ten  or  twelve  feet  deep, 
covers  a  considerable  portion  of  the  remainder.  There  is  a  slen* 
der  chance  that  property  so  situated  can  be  properly  appraised, 
or  brought  to  a  fair  or  speedy  sale,  unless  the  boundaries  and  title 
are  first  established  by  the  chancellor. 

Lot  No.  95  consists  of  a  lot  and  block  of  buildings  in  Cleve- 
land, and  was  appraised  at  822,000.  It  was  incumbered  by  a  pre- 
vious mortgage  for  )$4,000.  An  execution  may  lawfully  be  levied 
on  mortgage  lands,  but  the  sale  is  attended  with  great  disadvan- 
tages and  risks.  There  being  no  authority,  at  law,  to  take  an 
account  of  the  sum  due,  the  land  roust  be  appiaised,  without  re- 
gard to  the  mortgage,  and  the  whole  avails  of  the  sale  applied  on 
the  execution,  leaving  the  whole  burden  of  the  mortgage  to  be 
borne  by  the  purchaser,  in  addition  to  the  price,  unless  he  can 
obtain  satisfaction  for  the  mortgage  from  other  sources.  Baird  v, 
Eirtland  et  al.,  8  Ohio,  22 ;  Bank  of  Canton  v.  Commercial  Bank, 
10  Ohio,  71. 

The  law  imposes  no  duty  on  the  judgment  creditor,  to  encoun- 
ter the  expense  or  delay  of  a  suit  in  chancery,  to  ascertain  incum- 
brances, or  define  boundaries,  of  his  debtor's  lands.  His  rights 
151]  are  plain,  at  law,  to  have  satisfaction  of  his  judgment,  *from 
anything  bound  by  its  lien.  They  whose  interests  are  subordi- 
nate to  his,  by  paying  the  debt,  may  substitute  themselves  for 
him,  and  take  upon  themselves  the  administration  of  his  reme« 
dies,  1  Johns.  409,  430  ;  4  lb.  130  ;  but  they  are  not  permitted  to 
interfere  with  his  pursuit,  unless  they  can  point  out  property  of 
the  debtor,  upon  which  the  burden  will  fall  more  equitably,  and 
which  will  yield  the  means  of  adequate  satisfaction,  without  em- 
barrassment, expense,  or  delay.  '^La  caution  qui  requiert  la  dis- 
cution  (du  debiteur  principal)  doit  indiquer  au  creancier,  les 
biens  dn  debiteur  principal,  et  avancer  les  deniers  suffisans  pour 
faire  la  discution.'' 

"Elle  ne  doit  indiquer  ni  les  biens  du  debiteur  principal  sitaes 
hors  de  Tarondissement  de  la  Cour  Boyale,  du  lieu,  ou  le  payment 
doit  etre  fait,  al  des  biens  litigieux,  ni  ceux  hypoth6qu6s  a  la  dette 
qui  ne  sent  plus  en  la  possession  du  debiteur."  Code  Civil  Nap. 
2023. 

The  circumstances  of  this  case,  therefore,  afford  the  creditor 
sufficient  ground  for  abandoning  the  levy  upon  the  two  lots  first 
seized,  and  for  extending  their  new  execution  upon  any  property 
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liable  to  the  judgment  lien;  and  the  seventeen  lots,  notwithstand* 
ing  the  sales  of  a  part,  are  fairly  within  his  reach.  The  relations, 
among  all  the  defendants  seem  to  us  to  create  no  exception  to  the 
general  rule,  that  the  property  of  the  debtor  shall  be  sold  before 
that  of  the  surety,  and  that,  among  the  purchasers,  the  lots  must 
be  exposed  for  sale,  in  the  inverse  order  of  the  dates  of  the  pur- 
chases. 

The  exception  attempted  to  be  set  up,  under  the  law  of  part- 
nership, does  not  extend  to  this  case.  That  arises  whore  a  fund 
is  to  be  distributed,  or  a  burden  to  be  shared,  among  those  whose 
equities  are  entirely  equal;  and  the  partnership  obligations,  in 
such  case,  fail  upon  partnership  property;  and  separate  obliga- 
tions upon  separate  property,  not  only  because  the  presumption 
arises,  that  partnership  obligations  were  incurred  to  increase  part- 
nership property,  while  the  separate  liabilities  enhanced  the  prop- 
erty of  the  individual,  but  chiefly  from  the  peculiar  relations  be- 
tween the  partners  themselves.  Grosvenor  v.  Austin,  6  Ohio,  113- 
*Where  joint  debtors  sell  lands  subject  to  the  judgment  [453 
lien,  they  confer  an  equity  upon  the  purchaser  to  exempt  what  he 
purchases  from  the  burden,  until  all  the  other  lands,  Bubject  to  the 
lien,  whether  held  jointly  or  severally,  shall  be  exhausted.  Subse- 
quent purchasers  acquire  the  same  equity,  but  subordinate  to  that 
of  elder  purchasers,  because  posterior  in  time.  The  distinction, 
therefore,  between  joint  and  separate  property,  is  of  no  moment 
in  the  present  case,  since  the  same  lien  and  the  same  equities  ex- 
tend to  both,  and  leave  unimpaired  the  right  of  the  earlier  pur- 
chaser to  impose  the  burden  upon  him  whose  interests  are  ac- 
quired later  than  his. 

The  decree  may  be  taken,  declaring  the  rights  of  the  parties, 
and  providing  for  a  sale,  in  the  first  place,  of  the  lands  belonging 
to  the  principal  debtors,  in  the  inverse  order  of  the  dates  of  the 
purchases  from  them.    Decree  accordingly. 
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Gbobqi  Spbbbt  V.  Walter  Johnson. 

A  sabscription  for  the  construction  of  a  road  will  be  considered  as  a  contract 
to  pay  the  person  by  whom  it  shall  be  constructed  for  work  and  labor. 

And  when  the  road  is  completed  he  may  recover  from  the  subscribers  the 
amount  of  their  subscription,  on  the  common  oount,  for  work  and  labor. 

This  is  a  writ  of  error  to  the  Supreme  Court  of  TrambuU 
county. 

M.  SuTLiPPE,  for  plaintiff  in  error. 
Tod  &  Hoffman,  for  defendant. 

Bead,  J.  The  original  action  was  to  recover  the  amount  sub- 
scribed by  plaintiff  in  error,  for  the  constraction  of  a  road. 
The  subscription  paper  recites  that  the  road  was  for  the  private 
453]  ^benefit  of  the  subscribers,  as  well  as  of  the  public.  The 
several  amounts  subscribed  were  to  be  paid  to  Johnson,  the 
plaintiff  in  the  action  below,  who  was  to  make  the  road.  Sperry, 
the  plaintiff  in  error,  subscribed  twenty-five  dollars  to  be  paid  in 
labor  or  stock,  in  one  year,  and  twenty-five  dollars  in  two  years. 
The  bill  of  exceptions  shows  that  Johnson  completed  the  road,  and 
A»xpended  in  the  works  his  own  money,  in  the  faith  of  the  sub- 
tler! ptions.  Sporry,  though  often  requested,  never  paid  his  sub- 
scription. The  action  was  in  assumpsit,  upon  special  and  common 
counts.  On  the  trial,  the  defendant  called  upon  the  court  to 
charge  the  jury,  that  if  the  subscription  paper  specially  declared 
upon,  varied  irom  that  set  out,  the  jury  must  find  for  the  defend- 
ant ;  and  that  there  could  not  be  a  recovery  under  the  common 
oounts.  The  court  held,  that  the  subscription  paper  might,  in  view 
of  the  facts  above  ^ted,  be  received  to  support  a  recovery  under 
the  common  counts. 

The  judgment  in  the  common  pleas  was  afterward  affirmed  in 
the  Supreme  Court,  and  this  writ  of  error  is  brought  to  reverse 
both  the  original  judgment  and  the  judgment  of  affirmance. 

Numerous  errors  have  been  assigned  upon  this  record,  but  the 

consideration  of  the  third  assignment  will  dispose  of  such  of  the 

remainder  as  it  is  material  to  consider.    It  raises  the  question, 

merely,  as  to  the  right  of  recovery  under  the  common  counts.    If 
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the  court  should  regard  this,  from  the  facts,  as  an  executed  con- 
tract, the  objection  that  demand  of  payment  was  not  made,  during 
the  performance  or  immediately  upon  the  completion  of  the  work, 
is  immaterial,  and  disposes  of  the  fourth  error  assigned.  And  the 
fiecond  error,  complaining  that  the  court  did  not  direct  a  nonsuit, 
would  fail,  as  the  record  shows  that  there  was  evidence  offered  in 
this  view  to  support,  at  least,  the  common  counts.  The  court 
never  directs  a  nonsuit  if  there  be  any  competent  evidence  to  sup- 
port the  issue.  The  competence  of  evidence  is  with  the  court,  its 
-effect  with  the  jury.  The  court  will  never  presume  to  decide  upon 
its  sufficiency,  however  slight  it  may  be;  this  is  for  the  jury. 

*But  did  the  court  of  common  pleas  err,  in  permitting  a  [464 
recovery  upon  the  common  counts  ? 

The  plaintiff  below  had  constructed  the  road,  for  which  the  de- 
fendant had  promised  to  pay  him  the  amount  subscribed.  The 
work  had  been  wholly  performed,  and  money  advanced  by  the 
plaintiff  upon  the  faith  of  this  and  other  subscriptions.  Is  a  sub- 
scription to  pay  the  money,  for  the  completion  of  a  given  work> 
anything  other  than  a  contract  for  work  and  labor?  If  such  be 
its  nature,  and  the  work  be  performed,  what  remains  but  the 
naked  duty  of  the  payment  to  the  extent  of  the  amount  subscribed  ? 
And  such  being  its  character,  this  case  comes  within  the  simplest 
principles  distinguishing  between  special  and  common  counts,  and 
tihe  rule  as  to  executed  and  executory  contracts.  If  the  contract 
has  been  executed,  and  the  work  performed  which  it  required,  and 
payment  is  the  only  question,  in  an  action  for  its  recovery,  the 
common  counts  are  the  appropriate  and  known  forms  of  declaring. 

The  fiict,  that  a  part  of  this  subscription  was  to  be  paid  in  labor 
or  stock,  does  not  affect  the  case ;  the  obligation  was  to  pay  fifty 
dollars  in  labor  and  stock  on  request;  being  requested,  and  not 
performing  the  labor,  or  tendering  the  stock,  it  becomes,  in  law,  a 
more  money  demand. 

Those  principles  are  all  recognized  and  expressly  decided,  in 
Newman  v,  McGregor,  5  Ohio,  351.  The  Supreme  Court,  there- 
fore, did  not  err  in  affirming  the  judgment  below. 

Judgment  affirmed. 
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Woods  et  al.  v.  Dillo  et  al. 


455]    'f^nsANNAH  Woods,  Ysrnon  Gofi,  st  al.  v.  Israel  Dills. 

ST  AL. 

An  objection  to  the  examination  of  a  defendant  in  ohanoery  as  a  witneBS, 

without  special  order,  comes  too  late  at  the  final  hearing  and  after  cross- 

examination. 
Where  a  parol  contract  for  the  purchase  or  sale  of  lands  is  admitted  by  the 

defendant  in  his  answer,  without  relying  upon  the  statute  of  frauds  as  » 

defense,  performance  will  be  decreed. 
Possession,  obtained  under  a  contract  of  purchase,  does  not  become  adverse 

to  the  vendor,  while  the  contract  is  acted  upon,  and  payment  made. 
What  protection  will  be  extended  to  a  bona  fide  purchaser,  without  notioe,  ia 

a  question  which  does  not  arise  where  neither  party  has  the  legal  title. 
As  between  equities,  the  elder  will  prevail. 

This  is  a  bill  in  chaocery  fVom  the  county  of  Licking. 

This  bill  is  filed  by  the  widow  and  heirs  of  George  Wood^ 
deceased,  to  compel  the  conyeyanee  of  their  interest  in  a  tract  of 
land,  purchased  in  1811,  by  George  Wood,  from  Erknrius  Beaty 
and  Samael  H.  Smith.  Wood  paid  9400  of  the  purchase  money, 
entered  into  possession,  and  while  on  his  death  bed,  in  1824,  as- 
signed the  contract,  by  an  absolute  indorsement  thereon,  Uy 
Abram  Pence.  The  object  of  the  assignment,  and  the  agreement 
of  Pence,  was,  that  be  should  take  the  contract  in  trust,  for  the 
purpose  of  paying  the  residue  of  the  purchase  money,  receive  a. 
deed  in  his  own  name,  and  hold  the  title  for  the  benefit  of  the 
complainants,  and,  afler  reimbursing  himself,  to  convey  to  them 
their  several  interests.  Pence  paid  9190,  the  balance  of  the  pur- 
chase money,  and  obtained  a  deed  of  conveyance,  in  his  own 
name,  from  the  widow  of  Beaty,  who  was  administratrix  of  his^ 
estate.  He  held  possession  of  the  land  from  the  time  of  Wood's 
death,  in  1824,  until  1831,  when  he  mortgaged  the  premises  to 
Messrs.  Brice  &  Co.  Under  a  proceeding  to  foreclose  this  mortgage, 
Dille  became  the  purchaser  of  the  premises,  and  conveyed  to 
Francis  Biley.  It  is  allegation  that  the  mortgagee  and  the  pur* 
chasers  under  the  sale  bad  notice  of  complainants'  equity. 

456]    '*'BiBOHAED,  J.    The  proof  of  the  payment  of  $400  of  the 
purchase  money  by  Woods  is  clear.    The  express  trust  set  forth  in 
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the  origioal  bill,  is  Bubstantially  proved,  if  the  deposition  of  A. 
Pence  is  to  be  received  as  evidence.  That  is  objected  to,  on  the 
ground  that  he  can  not  deny  the  validity  of  his  mortgage,  and 
that,  as  one  of  the  respondents,  his  testimony  is  not  competent, 
inasmnch  as  it  was  taken  withoat  an  order  of  the  coart  directing 
his  examination.  To  this  last  objection  it  may  be  said  that  it 
4K>mes  too  late  after  cross-examination,  and  especially  when  we 
first  hear  of  it  on  the  final  argument.  It  is  an  objection  only  to 
the  regularity  of  the  proceeding,  and  should  have  been  made 
within  a  reasonable  time.  It  is  not  reasonable  to  allow  a  party  to 
lie  by  without  objection  until  a  case  is  submitted  to  a  court  of  last 
resort,  and  then  sustain  an  objection  of  this  nature.  There  is 
nothing  in  the  objection  to  the  competency  of  Pence.  He  had 
filed  his  disclaimer  before  he  was  sworn,  and,  although  the  cir- 
cumstances in  which  we  find  him  placed,  by  his  own  conduct, 
might  well  impair  his  credit,  yet,  corroborated  as  he  is  by  other 
prool^  we  believe  he  took  the  assignment  of  the  article  as  trustee, 
in  the  manner  stated  by  the  bill. 

The  next  objection  is,  that  the  assignment  of  the  contract  by 
Woods,  being  absolute,  the  statute  of  frauds  will  not  permit  it  to 
be  varied  by  a  contemporaneous  parol  agreement.  The  statute 
of  frauds  was  designed  to  establish  a  wholesome  rule  of  evidence. 
But  there  are  several  exceptions  which  may  take  a  case  out  of 
the  statute,  and  leave  the  contracts  of  the  parties  to  be  enforced  in 
the  same  manner  as  if  it  were  never  enacted ;  as  when  the  plea 
of  the  statute,  if  allowed,  would  consummate  a  fraud.  Such  would 
be  this  case,  if  the  statute  operated  to  defeat  these  heirs,  who  were 
defrauded  by  Pence's  neglecting  to  convey  to  them  their  several 
interests  in  these  lands,  and  by  his  mortgaging  the  same  as  his 
own  property,  in  violation  of  their  rights  as  cestuis  que  trust. 
Pence  has,  however,  admitted  the  trust  on  oath,  and  does  not  rely 
upon  the  statute.  As  against  him,  the  court  could  and  would 
decree  on  this  admission.  Story's  Eq.  590.  The  same  rule  will 
apply  to  these  ^holding  under  him,  with  notice  of  the  trust  [457 
prior  to  the  assignment  of  tbe  legal  title.  This  is  the  condition 
of  the  respondents,  Dille  and  Riley,  unless  it  be  found,  as  claimed 
by  them,  in  the  next  place,  that  Pence,  at  the  time  of  the  execu- 
tion of  his  mortgage  to  the  Messrs.  fir  ice  &  Co.,  had  a  legal  title 
to  the  premises.  It  is  certain  that  the  deed  of  Mrs.  fieatty  only 
transferred  title  to  her  dower  estate,  and  that  the  fee  still  remains 
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f^4  in  the  heirs  of  Brkorins  Beaty,  QDless  the  poBsession  of  Woods  k 

.    *  Fence,  prior  to  the  mortgage,  had  ripened  into  a  good  title  by 

k^'.'  lapso  of  time. 

;V/i.       '  This  qaestioQ  shoald  be  tested  in  the  same  manner  it  would 

:'.^  have  been  in  an  action  of  ejectment  broaght  by  the  heirs  of 

s'..^     '  Beaty  against  Pence  at  the  time  this  bill  was  filed.    If  Pence 

'  '-*-'  could  have  defended  sach  an  action  at  law,  then  the  defendant, 

^  .  Dille,  could  avail  himself  of  the  possessory  title  here.    How  are 

the  fact*?    Woods  entered  under  a  contract  in  1811,  and  thereby 

acknowledged  the  title  of  Beaty.    Pence  entered  under  Woods  in' 

^  1824,  and,  after  that,  paid  $190  of  the  purchase  money  to  Beaty. 

J  thereby  treating  Beaty  as  the  owner,  and  acknowledging   bin 

holding  under  him.    When  did  the  possession  become  adverse  to 

the  heirs  of  Beaty?    Not  while  it  was  consistent  with  their 

title.    The  case  of  Boone  v.  Chiles,  10  Pet.  177,  we  apprehend, 

does  not  sustain  the  position  contended  for  by  the  respondents.^ 

But  even  if  the  court  had  held,  that  possession,  under  a  contract 

;  of  sale,  in  a  case  like  this,  could  become  adverse  to  the  vendor  at 

*  any  time  while  the  purchaser  was  claiming  the  benefit  of  his  con* 

tract,  and  making  payments  upon  it,  we  should  feci  constrained 

to  Bay  that  such  rule  would  be  different  from  what  has  heretofore 

*  been  held  in  this  state  by  our  own  court;  and,  upon  the  authority 

of  that  able  and  enlightened  tribunal,  we  should  hold  that  the 

construction  put  by  our  own  court,  upon  a  statute  of  Ohio,  is  the 

highest  evidence  of  what  is  the  law  of  this  state. 

What  protection  the  law  affords  to  bona  fide  purchasers,  for  val- 
uable consideration,  without  notice,  has  been  much  discussed  by 
counsel.     But  as  between  these  complainants  and  the  respondents^ 
458]   Dille  and  Biley,  that  question  does  not  arise.    *Each  party 
(b  \vithout  a  legal  title.    As  between  equities  the  eldest  is  pre-^ 
ferred,  and,  therefore,  the  trust  estate  of  complainantS|  which 
dates  from  1824,  must  prevail  over  any  equity  arising  under  the 
mortgage  of  1831.    Decree  for  complainants. 
James  B.  Stanbert,  for  complainants. 
H.  H.  HuNTBB  and  H.  Stanbset,  for  defendants. 
390 


Digitized  by  VjOOQ IC 


I>BOBMBBB  TBRM,  l»t2.  459 

Oanal-boat  Huron  v.  Simmons. 


The  Canal-boat  Httbon  v.  Charlis  W.  Simmons. 

The  act  providing  for  the  collection  of  claims  against  steamboats  and  other 
water-craft,  authorizing  proceedings  against  them  by  name,  extends  the 
right  of  recoTery  to  provisions,  and  all  other  necessary  articles  furnished 
for  the  use  of  the  boat. 

The  statute  substitutes  the  boat  for  the  owner,  and  authorises  suit  against  it 
by  name,  for  all  money  demands  against  the  owner,  arising  from  debts 
contracted  on  account  of,  or  for  the  use  of  the  boat,  or  for  injuries  re- 
sulting to  passengers  or  property  by  the  boat,  or  from  misconduct  of  the 
officers  and  crew. 

This  is  a  writ  of  error  to  the  court  of  common  pleas  of  Tram- 
bnll  county. 

The  action  below  was  against  the  canaUboat  Haron,  to  recover 
the  price  of  provisions,  furnished  to  the  master,  for  the  use  of  the 
.boat,  bj  Simmons. 

The  record  shows,  that  the  suppb'es  furnished  consisted  of 
sugar,  flour,  potatoes,  bread,  and  similar  articles,  to  said  boat, 
while  navigating  the  Pennsylvania  and  Ohio  canal,  within  the 
borders  of  the  State  of  Ohio. 

It  farther  appears,  that  the  boat  belonged  to  Clarke  &  Co.,  of 
Beaver,  Pennsylvania,  who  had  hired  Stevens,  as  master,  to  navi- 
gate the  same  by  the  month,  and  to  furnish  such  Articles  [459 
as  are  named  in  the  plaintiff's  bill  of  particulars,  at  bis  own  cost. 

The  action  was  prosecuted,  under  the  act  providing  for  the  coU 
lection  of  claims  against  steamboats,  and  other  water-craft,  aa« 
thorizing  proceedings  against  them  by  name.    Swan's  Stat.  209. 

Motion  was  made  to  nonsuit  the  plaintiff,  on  the  ground  that 
the  statute  did  not  extend  to  provisions  furnished  the  boat. 

The  court  overruled  the  motion,  and  gave  judgment  for  the 
plaintiff. 

This  is  assigned  for  error. 

Tod  &  Hoffman,  for  plaintiff  in  error. 

Taylor  &  Harris,  for  defendant. 

Bead,  J.  The  determination  of  this  case  involves  the  consid- 
eration of  the  first  section  of  the  act  for  the  collection  of  claims 
ugainst  steamboats,  and  other  water-craft,  which  provides : 

**  That  steamboats,  and  other  water-orafl,  navigating  the  waters 
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within,  or  bordering  upon  this  state,  shall  be  liable  for  debts  con- 
tracted on  account  thereof,  by  the  master,  owner,  steward,  con- 
signee, or  other  agent,  for  materials,  supplies,  or  labor,  in  the 
building,  repairing,  furnishing,  or  equipping  the  same,"  eto. 
Swan's  Stat.  209. 

Do  the  provisions  of  the  act  extend  the  remedy  against  the 
boat,  to  cades  ox  provisions,  and  articles  of  food,  supplied  for  the 
use  of  the  crew  and  passengers,  to  be  consumed  in  the  use  and 
navigation  of  the  boat? 

The  counsel  for  the  plaintiff  in  error  contend  that  the  statute 
only  gives  remedy  against  the  boat  for  such  supplies  and  mate- 
rials, or  articles  as  are  employed  in  the  building,  repairing,  fur- 
nishing, or  equipping  of  the  boat,  such  as  become  a  part  of  her, 
and  not  such  as  are  daily  consumed  and  replaced. 
460]  *This  construction  is  too  narrow  to  meet  the  intention  of 
the  legislature. 

The  mischief  intended  to  be  remedied,  was  the  difficulty  of  col- 
lecting debts  due  from  the  owners  of  boats,  for  articles  furnished 
for  their  use,  and  for  the  recovery  of  damages  sustained  to  persons 
or  property  by  boats,  and  by  the  conduct  of  the  crew. 

The  difficulty  of  hunting  up  the  owners  of  the  boat,  induced 
the  legislature,  in  all  cases,  to  substitute  the  boat,  in  their  stead, 
and  treat  her,  for  the  purposes  of  a  suit,  as  a  person,  and  sell  her 
out  to  satisfy  the  judgment  which  might  be  recovered.  And, 
further,  make  the  boat  responsible  for  any  injury  done  to  any 
passenger,  or  property  on  board. 

The  ease  with  which  persons  navigating  our  waters  could  es- 
cape legal  process;  avoid  the  payment  of  debts  contracted  for  the 
use  of  the  bout;  and  the  impunity  with  which  the  persons  navi- 
gating them  could  inflict  injury  upon  persons  and  property ;  the 
irresponsible  character,  oftentimes,  of  the  officers  and  crew ;  tho 
difficulty  of  obtaining  names,  and  of  identifying  persons,  induced 
the  legislature,  wisely,  to  make  the  boat  itself  responsible  ior  the 
payment  of  all  debts,  and  the  good  conduct  of  the  officers  of  the 
boat. 

To  limit  the  statute,  as  the  plaintiff  claims,  would  to  a  great 
extent  defeat  this  object;  for  it  is  known  that  the  supplies  for  the 
tables  upon  our  boats  is  a  very  important  item  of  expense ;  and 
is  absolutely  necessary  for  the  use  of  the  boat.  The  legislature 
could  hardly  have  intended  to  make  them  an  exception. 
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But  do  not  articles  of  provision  oome  within  the  very  words  of 
the  statute?  The  boat  shall  be  liable  for  debts  contracted  "by 
the  master,  owner,  steward,  and  for  materials  and  supplies,  etc., 
in  building,  repairing,  famishing,  etc.,  the  same."  For  debts  con- 
tracted by  the  steward,  for  supplies  in  furnishing  the  boat.  Is  a 
boat  furnished  that  has  on  board  no  provisions?  What  supplies 
does  the  steward  furnish  ?  Only  the  chairs,  tables,  etc.,  of  the 
boat  ?  All  understand,  when  speaking  of  supplies  furnished  by 
the  steward  of  a  boat,  that  it  relates  to  the  supplies  of  the  table. 
It  is  his  duty  to  oversee  the  culinary  department;  *to  fur-  [461 
nish  and  supply  the  boat  with  eatables,  and  all  articles  for  the  use 
of  the  table.  Such  being  the  ordinary  understanding  of  the  whole 
eommunity,  when  speaking  of  the  steward  and  his  supplies,  it  can 
not  be  presumed  that  the  legislature  intended  to  use  these  words 
in  any  other  than  their  ordinary  sense. 

But  it  is  said  our  statute  is  copied  from  a  statute  in  the  State 
of  New  York,  entitled  *'an  act  directing  the  mode  of  proceedings 
for  the  collection  of  demands  against  ships  and  vessels,"  and  thai 
they  have  construed  their  statute  to  relate  to  only  such  things  us 
enter  into  and  become  a  part  of  the  vessel,  Johnson  v.  The  Steam- 
boat Sandusky,  5  Wend.  510,  The  words  of  their  statute  are : 
"  For  work  done,  or  materials  or  articles  furnished  in  this  state, 
toward  the  building,  repairing,  fitting,  furnishing,  or  supplyin<^ 
such  vessel."  For  such  provisions  and  stores  furnished  within 
this  state,  as  may  be  fit  and  proper  for  the  use  of  such  vessel  at  the 
time  when  the  same  were  furnished.  The  words  "steward"  and 
'' supplies"  are  not  in  this  statute. 

It  is  presumed  if  the  legislature  intended  to  adopt  this  law,  that 
they  were  aware  of  its  construction,  and  inserted  the  words, 
"steward  "  and  "  supplies  "  to  avoid  it;  if  not,  why  not  adopt  the 
statute  in  its  very  words?  But  our  statute  and  the  Now  York 
statute  are  very  dissimilar.  The  New  York  statute  is  nothing? 
but  a  lien  law,  authorizing  the  seizure  of  the  boat.  Our  statute 
treats  the  boat  as  a  person,  and  makes  it  responsible  in  its  own 
name  for  all  debts  contracted  for  its  use,  and  for  all  injuries  com- 
mitted against  person  or  property  on  board  by  her  officers  or 
crew.  We  feel  ourselves  forced  to  the  conclusion,  both  by  tho 
words  and  the  object  of  the  statute,  to  say  it  extends  to  debts  con- 
tracted for  provisions  and  supplies  for  the  tabic,  and  to  every- 
thing necessary  to  be  supplied  ior  the  use  of  persons  on  board  the 
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boftt.  This  Btatttte  i«  eqaitoble  in  its  object,  making  it  the  inter- 
Mt  of  owners  to  intrust  their  boats  only  to  responsible  officers  and 
crews,  and  will  reeeive  a  liberal  *oonslraction  to  carry  the  design 
of  ito  enactment  into  effect, 

468]  '*'The  boat  is  treated  as  a  person  capable  of  contracting 
debts,  and  becoming  liable  for  money  demands.  Her  responsibil- 
ity is  n:t  in  the  nature  of  a  lien.  Her  departure  from  the  place 
where  she  contracted  the  debt  is  no  discbarge  of  the  responsibil- 
ity, but  she  will  be  liable  to  be  called  upon  whenever  she  may  re- 
turn or  be  found  within  our  jurisdiction. 

This  answers  the  objection  taken  that  the  boat  had  been  per- 
mitted to  depart  after  she  had  contracted  the  debt,  and  engage 
in  her  ordinary  business  before  she  was  called  upon  to  pay  it 
This  can  not  be  set  up  as  a  defense.    Judgment  affirmed. 


William  P.  Dabst  v.  Bobebt  J.  Bbookwat,  Hobaob  Baldwin, 
Waltbb  D.  Hbbbiok,  and  Ebastus  Wbbb. 

BcAief  will  be  afforded,  in  a  court  of  equity,  againit  the  payment  of  notes 

given  for  a  void  patent  right. 
Money  paid  on  such  notes  may,  on  the  ground  of  foilure  of  oonBideration,  be 

recovered  back. 
An  injunction  will  be  allowed  against  the  collection  of  such  notes  as  may  be 

outstanding  and  in  the  hands  of  the  vendors  of  the  patent  right. 

This  is  a  bill  in  chancery  from  Pickaway  county. 

On  March  3,  1837,  the  complainant  executed  to  the  defend- 
«aits  four  several  promissory  notes  for  (375  each,  payable,  with 
interest,  on  March  1,  1838,  1839,  1840,  1841,  in  consideration  of 
icertain  patent  rights  assigned  to  him.  At  the  time  he  executed 
tiie  notes,  complainant  received  an  assignment  in  these  words: 

"This  indenture,  made  this  3d  day  of  March,  A.  D.  1837.  be- 
tween B.  J.  Brockway,  H.  Baldwin,  W.  D.  Herrick,  and  E.  Webb, 
parties  of  the  first  part,  and  William  P.  Darst  of  the  second  part, 
4A3]  witnesseth  :  That  the  parties  of  the  first  part,  *ibr  and  in 
consideration  of  the  sum  of  81.500,  to  them  in  hand  paid  by  the 
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Darst  V.  Brookway  et  al. 

said  parties  of  the  Beoond  part,  the  receipt  whereof  is  hereby  ac-  '"^''X 

knowledged,  have,  and  by  these  presents  do  grant,  bargain,  and 
Bell  nnto  the  party  of  the  second  part,  his  heirs  and  assigns,  the 
nse  of  the  American  cement,  as  patented  to  Obadiah  Parker,  for 
making  cisterns,  and  as  patented  to  Samuel  Booth,  for  making 
cisterns,  and  as  patented  to  Horace  J.  Shamway,  for  making 
cisterns,  cider  vats,  tanners'  vats,  vaults,  and  reservoirs  of  all 
kinds  for  the  porpose  of  holding  large  quantities  of  water  or 
liquors;  also,  the  right  of  selling  or  of  any  way  disposing  of  the  ^ 
right  to  nse  said  cement,  under  and  by  virtue  of  either  of  the 
above  patents,  as  described,  in  the  counties  of  Putnam,  Peoria, 
Fulton,  Schuyler,  Iroquois,  McLean,  Champaign,  Macon,  Ver- 
million, Bdgar,  Clark,  Coles,  and  Shelby,  in  the  State  of  Illinois, 
as  per  Mitohel's  pocket-map  of  1835,  as  fully  as  we  can  own  the 
same. 

"  E.  J.  Bbookwat,  [seal.] 

H.  Baldwin,         [seal.] 

W.  D.  HsBaiOK,    [seal.] 

E.  Webb,  [seal.] 

"  By  their  agent,  B.  J.  Brockway.'* 

''  Signed,  sealed,  and  delivered  in  presence  of  S.  A.  Moore.'' 

The  bill  alleges  that,  at  the  time  the  notes  were  executed,  ther 
defendants  represented  that  valid  and  legal  patents  had  been 
granted  to  the  several  individuals  named  as  patentees,  securing  to 
them  under,  and  in  pursuance  of,  the  laws  of  the  United  States, 
the  right  to  use,  and  vend  to  others  to  be  used,  the  article  called 
American  cement  as  described  in  their  respective  patents.  It 
avers  that  no  valid  patents  were  in  fact  issued ;  but,  on  the  con- 
trary, the  patents  claimed  by  the  defendants  were  void. 

The  bill  sets  forth  that  two  of  the  notes,  given  on  the  purchase 
of  the  patent  rights,  were  assigned  by  the  defendants,  and  com- 
plainant has  been  compelled  to  pay  the  amount  thereof  to  the  as- 
signee. The  prayer  is,  that  the  notes,  still  held  by  defendants, 
may  be  given  up  and  canceled,  that  the  money  already  paid  by 
complainant  may  be  relunded,  and  for  general  relief 

*Tbe  defendants,  in  their  answer,  deny  that  any  represen-  [464 
tations  were  made  at  the  time  the  notes  were  given,  other  than  are 
contained  in  the  instrument  of  assignment  by  them  executed. 

They  insist  that  legal  and  valid  patents  were  issued,  under  the 
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Dant  o.  Brockway  el  al. 

laws  of  the  United  States,  to  Samael  Booth,  Obadiah  Parker, 
and  Horace  J.  Shumway,  copies  of  which  they  set  forth,  via : 

1.  Patent  to  Samuel  Booth,  August  20,  1833,  for  "a  new  and 
osefal  improvement  in  constructing  the  water  cistern." 

2.  Patent  to  Horace  J.  Shumway,  dated  November  19,  1833,  for 
**  a  new  and  useful  improvement  in  making  water  cisterns,  cider 
vats  or  cisterns,  salt  vats  or  reservoirs,  fish  ponds,  tanners'  vats, 
and  such  other  cisterns,  vats,  vaults,  reservoirs,  etc.,  as  may  be 
necessary  for  holding  large  quantities  of  liquids." 

3.  Patent  to  Obadiah  Parker,  September  15,  1834,  for  "a  now 
and  useful  improvement  on  Samuel  Booth's  patent  for  construct- 
ing water  cisterns," 

To  these  patent  rights  for  the  territory  sold  to  complainant^  the 
defendants  claim  title  by  various  assignments,  set  forth  in  their 
answer. 

Much  testimony  was  taken  in  reference  to  the  use  and  novelty, 
and  other  merits  of  the  pretended  inventions,  the  material  parts 
whereof  are  stated  in  the  opinion  of  the  court. 

H.  H.  Hunter  and  H.  Stanbery,  for  complainant: 

The  patent  rights,  sold  by  defendants  to  the  complainant,  are 
void: 

1.  Because  the  cement  was  previously  known  and  in  use  for  the 
«ame  purposes. 

2.  Because  the  cement  had  been  previously  known  and  de- 
scribed, in  various  prints  and  public  works,  before  the  issuing  of 
the  patent. 

3.  Because  various  things  are  included  in  the  specifications 
which  were  not  discovered,  nor  first  applied  to  use  by  the  pat- 
entees. 

465]  *4.  Because  the  pretended  discoveries  were  neither  new 
nor  useful,  but  were  frivoloas,  Evans  t^.  Eaton,  7  Wheat.  356 ;  5 
Cond.  Rep.  307;  Phil,  on  Pat.  272;  Lowell  v.  Lewis,  1  Mason, 
189;  5  Conn.  307;  and  the  patents  being  void,  the  consideration 
for  complainants'  notes  has  failed,  and  he  is  entitled  to  relief 
against  them.  Jones  et  al.  v.  Byle,  5  Taunt  486 ;  Fuller  et  al.  t^. 
Smith  et  al.,  21  Bug.  C.  L.  379 ;  Wilkinson  et  al.  v.  Johnson  et  al., 
10  Eng.  0.  L.  140;  Hayne  v.  Maltby,  3  Term,  438;  Earle  v.  Page, 
6  N.  H.  477. 

The  complainant  is  not  precluded  by  the  clause  in  the  assign* 
ment  professing  to  limit  the  title  sold  to  the  extent  possessed  by 
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the  defeDdants,  becaase  if  that  clause  be  not  firaadulent,  yet  pat- 
ent rights  are  chattels,  and  every  vendor  of  a  chattel  does  war- 
rant his  own  title. 

Joseph  Olds  and  B.  F.  Leonard,  for  defendants,  insisted  that  the 
patents  were  valid.  1  Sumn.  485.  The  complainant  acquired  by 
the  assignment  a  good  title  to  the  rights  intended  to  be  sold,  and 
had  a  fair  consideration  for  his  notes. 

But  were  they  invalid  the  proofs  show  no  case  of  fraud,  but 
only  of  mutual  ignorance  and  mistake  in  both  parties,  against 
which  equity  will  furnish  no  relief.  The  complainant  having 
given  his  negotiable  notes,  which  were,  in  fact,  negotiated  and  put 
off,  the  case  becomes  in  the  nature  of  an  executed  contract. 

There  was  neither  fraud  nor  warranty  by  defendants,  and 
where,  on  a  sale  without  fraud  or  warranty,  money  is  paid,  it 
can  not,  on  the  ground  of  failure  of  consideration,  be  recovered 
back. 

They  cited  Seizas  v.  Wood,  2  Caine,  48,  and  cases  there  cited ; 
Chandler  r.  Lopus,  Cro.  Jac.  4 ;  Bree  v.  Holbeck,  Doug.  655  j  Tay- 
lor V.  Hare,  4  Bos.  &  Pul.  260 ;  1  Mass.  65. 

Whatever  defects  might  have  existed  in  the  patents,  they  may 
be  cured  under  the  act  of  Congress,  passed  March  3,  1837.  4 
Story's  U.  S.  L.  2649. 

*BiBCHARD,  J.  The  questions  involved  in  this  case  are  not  [466 
without  difficulty.  Although  the  legal  principles  embraced  in  the 
inquiry  may  not  seem  either  numerous  or  difficult,  they  still  are 
questions  not  very  common  to  the  courts  of  this  state,  and  their 
proper  application  to  any  given  state  of  facts  is  far  less  familiar 
than  principles  which,  in  themselves,  are  equally  difficult,  but  of 
more  frequent  use. 

As  to  what  is  the  law  of  patents,  we  have  safe  guides  in  the 
numerous  decisions  of  the  courts  of  the  United  States ;  and  for 
the  purpose  of  applying  the  proof  in  the  case  with  propriety,  it 
may  bo  well  to  bear  in  mind  that  the  following  leading  principles 
have  been  authoritatively  settled  in  construing  the  act  of  Con- 
gress, under  which  these  three  patents  were  granted : 

1.  A  patent  will  be  void  if  the  thing  patented  had  been  in  use, 
or  had  been  described 'anterior  to  the  supposed  discovery. 

2.  If  it  include  things  both  new  and  old. 

3*  If  it  be  for  a  mere  change  of  former  proportions. 
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4.  It  it  be  for  an  eflfeot  only. 

5.  If  the  same  effects  were  all  prodaced  by  the  application  of 
machinery  in  separate  parts,  and  the  party  merely  combined  them 
together,  or  added  a  new. 

6.  If  it  be  frivoloos  or  inapplicable  to  any  beneficiai  use  in 
society. 

7.  If  it  be  for  an  improvement,  the  specification  most  state 
specifically  in  what  it  consists,  and  be  limited  to  that;  for  if  it  be 
obscnre  or  donbtful,  so  that  the  court  can  not  say  which  is  the 
particular  improvement,  and  to  what  it  is  limited,  it  is  void  for 
ambigaity. 

8.  If  it  be  for  making  an  old  thing  oat  of  new  materials. 
Trying  the  patents  before  as  with  these  rales,  the  first  in  order 

of  time  is  to  S.  Booth,  dated  August  20, 1833,  ''for  an  improve- 
ment in  constructing  the  water  cistern." 

After  specifying  his  improvement  in  terms,  by  describing 
things,  which,  as  he  claims,  are  both  old  and  new,  he  gives  this 
limit  to  his  claim,  viz  : 

4(}7]  3K<(  Tbe  before-described  mode  of  constructing  a  hydraulic 
cement  cistern,  upon  a  rough  wooden  stock  sot  up  in  the  pit,  with- 
out head  or  hoop,  or  being  jointed,  depending  entirely  upon  the 
cement  alone  to  hold  the  water." 

The  whole  specification  describes  at  length,  and  minutely,  the 
digging  of  a  pit,  and  setting  up  staves  loosely,  and  the  filling  them 
back  with  earth,  laying  a  brick  bottom,  and  covering  the  whole 
with  cement. 

Now,  so  far  as  the  cement,  as  a  material  of  construction,  is  con- 
cerned, or  tbe  digging  of  the  pit,  or  the  plastering  on  wood,  or  the 
making  of  a  cistern  of  water-lime,  or  the  dependence  upon  the 
water-lime  alone,  to  hold  tbe  water,  is  concerned,  the  proof  is 
clear,  that  all  this  was  before  known.  There  is  here  no  new  dis- 
covery. 

Is  there  anything  new  in  putting  up  the  walls  of  these  cisterns 
of  wood  ?  The  proof  shows,  that  walls  had,  before  the  date  of 
this  alleged  discovery,  been  constructed  in  this  precise  form  of 
briok  and  other  materials ;  and  that  this  improvement,  that  is,  tbe 
pretended  new  part  of  it,  consists  merely  in  the  substitution  of 
one  material  for  another,  which  is  not  patentable. 

In  a  letter  published  in  the  Utica  Almanac,  August  15, 1820,  the 
writer  describes  the  water-lime,  and,  among  other  things,  sayB, 
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'^tbat  Jadge  Wright  and  Dr;  Barrow,  think,  'that  aa  it'  vfill 
adhere  to  shingles  and  boards  as  firmly  as  to  stone,  it  may  oonsti* 
tute  a  covering  for  hoases,'  impenetrable  to  rain,  etc.  That  it  will 
prove  nsefal  in  forming  floors  for  dairies,  oellara,  kitchens,  eio., 
and  in  the  construction  of  "  cisterns  for  holding  water." 

It  will  be  difQcalt  for  an  ingenious  mind,  after  reading  this,  to 
point  to  a  new  principle  in  this  patent,  which  had  not  been  before^ 
described  or  known,  or  to  say  in  what  his  improvement  oonsista. 
It  covers  too  mnch. 

The  patentee  may  not  have  been  aware  of  it,  bat  still  he  wa» 
not,  as  he  supposed,  the  discoverer  of  anything  that  he  daimsw 
We  are  unanimously  of  opinion  that  this  patent  is  void. 

*The  next  in  order  is  H.  J.  Shnmway's  patent,  dated  No-  [468^ 
vember  19,  1833,  for  <*a  new  and  useful  improvement  in  making 
irater  cisterns,  cider  vats,*'  etc. 

After  giving  his  specifications  at  length,  he  sums  up  his  inven- 
tion, and  thereby  restricts  his  claim,  as  follows : 

"  1.  For  plastering  on  earthy  walls,  instead  of  stone,  brick,  or 
wood,  as  heretofore  or  now  practiced,  and  building  water  cisternSy 
which  water  may  pass  through,  and  be  fitted  to  all  uses : 

''  2.  For  applying  said  cement  to  the  constructing  and  building 
of  cider  cisterns  or  vaults,  tanners*  vats,  salt  vats,  fish  ponds,  and 
other  vaults  and  reservoirs  for  holding  large  quantities  of  liquids, 
for  which  said  cement  has  not  been  used  or  known. 

"  3.  For  the  use  of  gravel,  to  stiffen  or  harden  the  mortar,  which 
has  not  been  heretofore  used  in  the  manner  above  specified,  or  in 
any  other,  to  form  a  cement,  or  to  stiffen  the  mortar." 

Now.  all  of  these  things  are  included  in  the  patent,  and  claimed 
to  be  Sh  urn  way's  new  discovery. 

The  right  must  be  maintained  to  the  whole,  or  his  patent  covers 
too  much,  and  is  void.  On  thjs  point,  the  evidence  does  not  leave 
us  in  doubt.  His  claim  for  plastering  on  earthy  walls  was  not 
new,  nor  a  discovery  by  him.  Joseph  A.  Roof  testifies,  that  he 
had  a  cistern  constructed  in  1828,  at  Hagerstown,  and  the  plaster- 
ing was  on  an  earthy  surface ;  other  witnesses  corroborate  him, 
establishing  this  fact.     This,  therefore,  vitiates  the  whole  patent. 

But  his  second  ground  of  claim  is  not  less  vicious.  For  he  does 
not  attempt  to  set  forth  how  he  will  apply  his  cement  to  cider  ois^- 
terns,  and  the  other  vessels  named,  so  that  the  court,  or  a  me* 
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chanic,  or  the  public,  could,  by  possibility,  form  any  judgment 
whatever,  whether  it  be  new  or  old. 

Now  it  is  well  known  that  water-lime  has  been  applied  to  the 
construction  of  vats  and  cisterns  for  centuries.  That  its  applica* 
lion  in  this  manner  was  known  to  the  eastern  nations,  before  the 
469]  discovery  of  Colambus;  and,  for  aught  we  know,  *they 
may  have  made  use  of  them  for  holding  large  qnantilies  of  vari- 
ous kinds  of  liquids,  precisely  in  the  manner  intended  by  the 
patentee.  Mr.  Sbumway  should  have  stated  particularly  his 
manner  of  using  this  cement,  in  order  to  enable  the  public  to  de- 
termine the  novelty  of  his  supposed  discovery,  and  to  use  what 
was  before  known  without  coming  in  conflict  with  his  invention; 
and  also  to  enable  courts  and  juries  to  judge  whether  he  had  om* 
braced  that  to  which  he  had  no  exclusive  claim.  His  specifica- 
tion is  silent  on  this  point.  This  silence  is  fatal  to  the  patent. 
It  is  probable  that  a  minute  description  would  have  been  equally 
fatal,  by  showing  that  no  part  of  this  claim  was  new. 

His  third  claim  is  for  the  discovery  of  the  use  of  gravel  to 
stiffen  the  mortar,  which  the  specification  describes  thus :  '^  If,  by 
means  of  springs  or  other  causes,  greater  consistency  of  mortar  in 
required  than  can  be  easily  obtained  by  the  mixture  of  water-lime, 
sand,  and  water,  gravel  may  be  used,  either  mixed  with  tbo 
mortar  or  sprinkled  on,  after  having  been  plastered."  Were  thiiv 
not  a  false  claim,  it  would  be  difficult  for  a  court  to  tell,  from  tho 
description,  wherein  this  mode  differs  from  the  common  mode  of 
Btiffening  mortar  by  the  ase  of  sand  and  gravel,  familiarly  known 
to  every  mason  who  has  lived  within  the  last  century ;  and  thia 
ambiguity  also  renders  void  this  patent. 

The  third  and  last  patent  is  Obadiah  Parker's,  dated  September 
15,  1834,  for  a  new  and  useful  improvement  on  Samuel  Booth's 
patent,  first  above  mentioned. 

After  specifying  what  his  improvement  is,  he  sums  up  and 
limits  his  patent  in  these  words :  ^'In  forming  and  making  the 
cistern  of  hydraulic  cement,  without  having  any  wood  or  perish- 
able matter  left  about  it,  and  in  the  manner  above  specified,  by 
the  means  of  molds  for  the  body  and  top,  thereby  making  a  more 
firm  and  perfect  cistern,  it  being  a  complete  jar;  also  in  making 
it  above  ground,  and  as  an  improvement  on  said  Booth's  patent.'' 

The  specification  is  lengthy,  but  its  substance  may  be  abbreviated. 
470]  It  consists,  if  the  cistern  is  to  be  situated  below  the  ^l^rth's 
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surface,  of  plaBtering  on  the  outside  of  a  mold  placed  in  the  pit, 
BO  as  to  form  the  ciroamfereDce  of  the  cistern,  and  then  fillinjor 
back  with  earth,  and  removing  the  mold.  If  to  be  constracted 
above  groand,  by  using  a  mold,  which,  when  the  mortar  is  har<l, 
is  to  be  removed. 

That  this  invention  is  not  new  is  shown  by  the  testimony  of 
George  Olden,  who  knew  water-lime,  prior  to  1834,  to  have  been 
used  in  constructing  cisterns,  both  above  and  below  ground,  for 
plastering  houses,  making  tombstones;  and  Dr.  George  Boerstler 
has  seen  it  used  in  like  manner,  and  for  troughs,  trunks  of  mills, 
etc.  But  these  witnesses  have  seen  it  used  upon  brick,  plank,  or 
stone,  without  the  perishable  matter  about  it,  so  that  it  would,  per- 
haps, be  difficult  to  say  from  this  testimony  alone,  that  Parker  had 
not  made  a  new  discovery  in  ascertaining  that  the  cement  alone 
might  be  depended  on  for  forming  the  walls  of  the  cistern* 
But  when  we  look  back  at  Booth's  patent,  which  is  prior  in  time, 
we  find  him  claiming  also  this  identical  principle.  It  is  described 
in  Booth's  patent,  though  not  claimed,  so  as  to  be  included  in  it. 
Although  Parker  disclaims  anything  which  was  patented  to 
Booth,  the  fact  is  fatal  to  his  patent,  for  he  could  not  claim  to  be 
the  discoverer  of  what  was  before  known  or  described.  It  is  not 
a  more  firm  or  perfect  system  than  Booth's,  when  his  wood  has 
rotted  away.  And  were  it  not  that  Parker  proposes  to  remove  his 
wooden  mold,  before  rotting,  and  Booth  proposes  to  remove  it  by 
rotting,  the  difference  between  their  cisterns,  when  con str noted 
below  ground,  would  be  simply  this,  the  one  builds  his  cistern 
within  his  mold,  the  other  without  it,  which,  in  point  of  prin- 
ciple, looks  very  like  a  frivolous  matter. 

Were  this,  however,  insufficient  to  show  the  invalidity  of  the 
patent,  there  is,  in  the  last  clause,  an  exclusive  claim  set  up  to  the 
right  of  making  cisterns  above  ground.  This  he  is  not  entitled 
to,  if,  as  we  are  bound,  we  believe  the  witnesses,  who  had,  yeara 
before,  seen  and  erected  above  the  surface. 

He  claimed  too  much  when  he  sought  to  appropriate  that  local- 
ity to  himself,  and  was  guilty  of  false  suggestion. 

*Then,  if  there  be  anything  new  in  the  whole  matter,  it  is  [471 
mixed  up  promiscuously  with  the  old,  rendering  the  patent  void 
for  ambiguity,  and  void,  because  it  includes  more  than  the  dis- 
covery. 

The  patents  being  disposed  of,  the  question  turns  upon  com- 
VOL.  XI— 26  401 


Digitized  by  VjOOQ IC 


■*'--i-*V^?^ 


472  SUPREME  COURT  OP  OHIO. 

Sargent  v.  State  of  Ohio. 

plainant's  right  to  the  relief  sought.    We  are  of  opinion  that  the 
right  is  clear. 

The  notes  given  were  negotiable ;  the  consideration  failed ;  and, 
though  there  may  have  been  no  fraud  in  fact,  there  was,  in  legal 
contemplation,  a  fraud  committed,  whore  rights^  in  patents  obtained ' 
upon  a  false  suggestion,  were  sold,  and  transferred  for  a  valuable 
consideration,  to  a  person  without  knowledge  of  the  facts.  The 
notes,  also,  were  liable  to  be  so  negotiated  as  to  defeat  all  just 
equities,  and  bar  a  defense  nt  law.  Under  such  circumstances,  a 
resort  to  a  court  of  equity,  without  waiting  a  suit  at  law,  or  for 
the  notes  to  bo  passed  to  bona  fide  holders,  was  justifiable.  Having 
acquired  jurisdiction  for  a  lawful  purpose,  a  court  of  equity  will 
retain  the  cause,  and  do  full  justice  between  the  parties.  Some  of 
the  negotiable  notes  were  assigned  before  they  became  due,  and 
before  the  institution  of  this  suit,  to  innocent  purchasers,  and 
have  boon  paid  by  complainant,  to  the  holders,  since  the  suit  was 
<;ommonced.  It  is  urged  that  a  recovery  back  should  not  be  had. 
We  think  the  authorities  are  otherwise.  It  is  a  general  principle, 
that  when  money,  or  other  valuable,  has  been  paid  on  a  consider- 
ation which  has  entirely  failed,  it  may  bo  recovered  back ;  that, 
in  sales  of  personal  property,  there  is  an  implied  warranty  that  the 
vendor  has  title  to  the  property.  Hero,  then,  the  defendant  under- 
took to  sell  rights,  as  conferred  by  patents.  A  patent,  if  valid,  confers 
an  exclusive  right  to  use,  vend,  etc.,  and  the  dealers  in  such  prop- 
•erty  (unless  expressly  stipulating  to  the  contrary),  ought  ever  to 
be  held  to  the  same  implications  which  the  law  raises  against  the 
vendor  of  any  species  of  personal  property. 

Decree  for  complainant. 


472]  *WiLLiAM  Sargent  r.  Thb  State  of  Ohio. 

After  a  jury  have  returned  their  verdict,  have  been  discharged,  and  have 
separated,  they  can  not  be  recalled  to  alter  or  amend  it. 

In  criminal  cases,  the  verdict  should  be  received  in  the  presence  of  the  prisoner, 
that  he  may  have  the  jury  polled. 

The  court  may,  and,  in  some  cases,  ought  to  keep  the  jury  together  until  their 
verdict  is  rendered,  and  should  require  the  sheriff  to  furnish  them  with 
proper  accommodations,  and  keep  them  in  close  custody. 
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This  is  a  writ  of  error  to  the  court  of  common  pleas  of  8aD- 
dusky  county. 

The  plaintiff  in  error  was  indicted  upon  two  counts;  in  the  first, 
for  uttering  and  publishing  a  counterfeit  bank  bill;  in  the  second, 
for  an  attempt  to  utter  and  publish  said  bill.  The  record  shows 
that,  at  the  September  term,  the  prisoner  was  put  upon  his  trial. 
The  cause  being  submitted  to  the  jnry,  they  retired  to  their 
room  and  returned  in  the  evening,  after  adjournment  of  court, 
with  a  sealed  verdict,  which  was  delivered  to  one  of  the  associate 
judges,  and  the  jury  wore  discharged.  Upon  opening  the  ver- 
dict in  court  next  morning,  it  appeared  to  be  signed  by  the  jurors^ 
And  was  in  these  words:  '^We,  the  jurors,  find  the  defendant 
^ilty  on  the  first  count." 

The  court  proceeding  to  enter  the  verdict,  the  prisoner's  counsel 
objected  to  any  entry  as  to  the  second  count  The  court  sug- 
gested that  "  not  guilty  "  might  be  entered  upon  that  count.  The 
counsel  still  objecting,  the  court  directed  the  jury  to  be  called. 
Upon  their  appearing,  they  were  asked  if  they  found  the  prisoner 
not  guilty  on  the  second  count,  but  guilty  only  on  the  first.  The 
jnry  answered  that  they  considered  finding  him  guilty  on  the 
first  count  was  finding  him  guilty  also  on  the  second,  and  that 
they  intended  a  general  verdict  of  guilty.  The  court  thereupon 
•ordered  a  general  verdict  of  guilty  on  the  indictment  to  be  en- 
tered. 

*A  bill  of  exceptions  was  thereupon  taken.  It  is  assigned  [473 
on  the  record  for  error : 

"  1.  That  the  jury  did  not  render  a  verdict  upon  the  whole  in- 
dictment, but  only  upon  one  count,  and  that  the  court  erred  in 
recalling  the  jnry  to  give  a  verdict  upon  the  second  count  after 
they  had  been  discharged  and  bad  dispersed. 

'*2.  That  the  court  also  erred  in  receiving  a  general  verdict  of 
guilty  after  the  jury  had  returned  their  verdict  upon  the  first  count. 

**  3.  And  in  rendering  judgment  upon  a  verdict  given  after  the 
Jury  had  been  discharged  and  were  dispersed." 

William  May,  for  the  plaintiff  in  error. 

8.  B.  Otis,  for  the  state. 

Bead,  J.  In  both  civil  and  criminal  cases,  the  court  may,  in 
their  discretion,  during  the  progress  of  a  trial,  permit  the  jury  to 
disperse  for  the  purpose  of  obtaining  food  and  rest,  and  may  in 
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either  case  direct  them  to  brings  in  a  sealed  verdict;  but  in  no  case 
can  the  jury  after  they  have  retired  to  consider  of  their  verdict, 
be  permitted  to  separate  and  disperse  until  they  have  agreed.  Id 
criminal  cases,  although  the  court  direct  the  jury  to  bring  in  a 
sealed  verdict,  the  whole  jury  must  be  present  at  the  time  of  it» 
delivery,  in  the  presence  of  the  prisoner,  that  they  may  be  polled, 
if  the  prisoner  desires  it.  A  single  judge  may,  also,  in  the  presence 
of  the  prisoner,  receive  the  verdict.  After  the  verdict  has  been 
received  and  the  jury  discharged,  whether  it  may  have  been  re- 
ceived by  a  single  judge  or  in  open  court,  the  control  of  the  jury 
and  of  the  court  over  such  verdict  is  at  an  end.  The  court  can 
not  alter  it,  nor  can  the  jury  be  recalled  to  alter  or  amend  it.  As 
well  might  any  other  twelve  men  be  called  to  alter  it^  as  the  men 
who  were  jurors.  The  office  of  a  juror  is  discharged  upon  the 
acceptance  of  his  verdict  by  the  court. 

In  Oliver's  work  upon  the  rights  of  American  citizens,  284-,  it  ia 
said,  "after  the  trial  is  over  and  the  verdict  is  once  recorded, 
474]  *there  seems  to  be  no  remedy,  even  though  the  jury  have 
made  a  mistake  in  their  finding,  and  make  an  affidavit  to  that 
effect.  For  all  mistakes  outjht  to  be  corrected  at  the  time  of  trial, 
and  before  the  verdict  is  recorded.  Courts  will  not  listen  to  the 
representations  of  jurors,  contrary  to  their  verdict." 

In  the  case  of  the  United  States  v.  William  Keen,  1  McLean, 
429,  the  indictment  contained  five  counts.  The  jury  found  the 
defendant  guilty  upon  the  last  four,  but  did  not  pass  upon  the  first. 
The  court  held  that  the  verdict  could  not  be  amended  so  far  as  to 
enter  not  gnilty  upon  the  first  count,  nor  amended  at  all.  Judg- 
ment, however,  was  rendered  against  the  prisoner  upon  the  counts 
on  which  he  was  found  guilty,  the  prosecutor  being  permitted  to 
enter  a  nolle  prosequi  upon  the  first  count.  The  court  held  that 
this  could  be  done  without  subjecting  the  prisoner  to  a  second  trial 
npon  that  count,  as  the  conviction  upon  the  other  counts  could  be 
plead  in  bar.  Although  in  modern  times  the  ancient  strictness 
has  yielded  to  a  more  enlightened  reason,  yet  no  rule  tending  to 
insure  the  impartial  administration  of  justice  and  the  purity  of 
jurors  has  in  the  slightest  degree  been  abandoned  or  impaired. 
In  case  of  persons  charged  with  high  misdemeanors,  or  when  ex- 
citement prevails,  or  when  there  is  any  just  reason  to  suspect  that 
improper  influences  may  be  brought  to  bear  upon  the  jury,  the 
court  are  at  liberty,  and,  in  the  last-named  instance,  it  would  be 
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their  duty,  not  to  permit  the  jury  to  separate  at  any  time  during 
the  trial,  up  to  the  time  of  rendering  their  verdict,  but  to  direct 
the  sheriff  to  furnish  them  proper  comforts  and  keep  them  in  close 
custody.  These  matters  are  wholly  committed  to  the  sound  dis- 
oretion  of  the  court,  but  in  no  case  can  it  be  permitted  to  recall  a 
jury  to  alter  or  amend  their  verdict  after  it  has  been  received  and 
the  jury  discharged.  This  would  jeopardize  the  jealous  guards 
with  which  the  law  has  surrounded  jurors,  to  insure  the  pure  ad- 
ministration of  justice,  and  to  protect  the  citizen. 
Judgment  reversed. 


^HS  LiSSBB  OF  FbBDERIOK  KIN8MAN  V.  L0OMI8  AND  WOOD.      [475 

A  conveyance  without  warranty  works  no  estoppel  to  the  grantor  who  after- 
ward acquires  title. 

A  person  defending  his  possession  on  no  other  ground  than  that  one  of  the 
grantors  in  the  series  of  deeds  had  no  title,  is  bound  by  the  recitals  of  the 
deed,  to  the  same  extent  as  if  he  were  priyy  to  the  grantor. 

Where  a  deed  for  land  in  Ohio  was  made  in  the  State  of  Oonnocticut,  and 
there  acknowledged  before  an  associate  justice  of  the  common  pleas  of 
the  county  in  which  the  land  was  situated,  the  acknowledgment  is  suf- 
ficient. 

This  was  an  action  of  ejectment,  from  Lake  county. 

The  plaintiff  counts  upon  a  demise  from  three  of  the  four  hoirs 
of  John  Kinsman,  and  upon  a  demise  from  Jabez  Adams.  The 
defendant  shows  no  other  title  than  the  possession.  The  plaint- 
iff's right  to  recover  something  is  admitted,  and  the  point  in  dis- 
pute is,  for  what  quantity  judgment  shall  be  taken. 

The  case  was  argued  by  Webb,  Perkins  and  Osbobn,  for  plaint- 
ifflB,  and  by  Hitchcock  and  Wilder,  for  defendant. 

The  facts  and  points  will  be  found  in  the  opinion  of  the  court. 

Lane,  C.  J.  In  1796,  an  association  of  persons,  calling  them- 
selves the  Connecticut  Land  Company,  purchased  of  the  Stato  of 
Oonnecticut,  for  the  price  of  $1,200,000,  all  tho  land,  except  the 
western  halt  million  acres,  which  the  state  owned  within  tho 
present  limits  of  Ohio.    By  the  arrangements  of  the  company, 
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the  title  was  vested  in  three  trnstees,  to  hold  antil  partition  should 
be  made,  and  to  convey  to  each  proprietor,  after  partition,  in  th» 
proportion  which  each  had  advanced,  to  make  op  the  considera- 
tion. 

On  October  7, 1800,  the  trastees  of  the  Oonnecticat  Land  Com* 
pany  made  conveyances  to  certain  of  the  proprietors,  of  whom 
are  Kinsman,  Swift,  and  J.  and  A.  Adams,  of  portions  of  the  land 
held  by  them,  among  which  is  lot  No.  95,  embracing  the  premises 
476]  now  in  dispute.  To  that  portion,  which  ^passed  by  this  deed 
to  Jabez  Adams,  and  three-fourths  of  the  share  of  Kinsman,  the 
plaintiff  shows  a  good  title,  except  only  for  what  may  be  de* 
ducted  on  account  of  a  tax  sale,  which  will  be  referred  to  here^ 
after. 

But  the  plaintiff  claims  the  further  interest  of  Swift  Swift 
was  a  proprietor  in  the  Connecticut  Land  Company.  In  1798, 
Swift,  Kinsman,  J.  and  A.  Adams,  and  a  number  of  the  other  pro- 
prietors in  this  company,  whose  shares  amounted,  collectively,  to 
$84,000,  formed  a  separate  association,  under  the  name  of  the  Brie 
Land  Company.  The  members  of  the  Erie  Land  Company  en- 
tered into  a  deed  of  indenture  with  certain  trustees,  in  which  they 
recited  that  the  trustees  of  the  Connecticut  Land  Company  had 
conveyed  to  them  their  respective  shares,  and  that  they  associated 
themselves  together  for  the  more  convenient  management  of  their 
property,  under  the  name  of  the  Brie  Land  Company;  and  in 
carrying  their  scheme  into  execution,  they  thereupon  proceed  to 
convey  their  respective  interests  to  certain  persons  to  hold  a9 
trustees  of  the  Brie  Land  Company. 

This  association  dissolved  itself  in  1801,  and  on  the  21st  of  April 
in  that  year,  the  trustees  of  the  Brie  Land  Company,  rotransfer* 
ring  the  estate  tbey  held  in  trust,  made  a  deed  to  Swift,  in  which 
they  recited  that  partition  had  been  made,  and  they  thereupon 
conveyed  to  him,  without  warranty,  his  due  proportion  of  the 
land*  This  deed  purported  to  be  made  in  Connecticut,  and  to  bo 
aokoowledged  before  Camden  Clcaveland,  *'  one  of  the  justices  of 
the  court  of  common  pleas  of  the  county  of  Trumbull,  in  the 
Northwestern  Territory." 

In  1803,  Swtft  3onveyed   to  Kinsman  whatever  he  acquired 
under  the  last-described  deed.    The  right  to  recover  this  interest 
of  Swift  in  this  action  depends,  therefore,  upon  determining  the 
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oatore  and  extent  of  the  estate,  whioh  the  trasteee  of  the  Eric 
Land  Company  had  and  transmitted  to  him. 

The  defendants  insist  that  nothing  passed  to  Swift  by  this  deed, 
because  the  trustees  of  the  Brie  Land  Company  had  not  them- 
selves, at  that  time,  acquired  a  legal  title.  The  individuals  com- 
posing that  association  conveyed  to  their  trustees  in  *1798;  [477 
but  the  legal  title  was  then  held  by  the  trustees  of  the  Connect! - 
ont  Land  Company,  from  whom  it  did  not  pass  until  1800.  This 
objection  well  lies;  the  deed  of  1798,  made  by  those  who  have  no 
legal  title,  and  being  a  release  without  warranty,  transfers  no  legal 
interest,  although  the  grantor  should  afterward  acquire  a  legal 
title;  for  a  release,  where  no  estoppel  arises  from  warranty  or 
otherwise,  operates  only  on  their  existing  rights. 

The  plaintiff  relies  upon  evidence  of  legal  title,  from  the  pro- 
duction of  <Hhe  drafts,"  or  "the  book  of  drafts."  While  the  title 
of  the  Western  Reserve  was  with  the  trustees  of  the  Connecticut 
Land  Company,  a  plan  of  division  was  adopted,  the  names  of  the 
proprietors  were  arranged  in  classes,  and  an  appropriation  of 
land  was  "  drawn"  for  each  class,  after  the  form  of  drawing  a  lot- 
tery. This  act  of  the  association,  which  affects  all  the  land  lying 
within  the  territory,  held  under  this  title,  and  embracing  ten 
populous  counties,  is  called  *'  the  draft,"  and  the  book  of  the  asso- 
ciation, where  it  is  registered,  is  called  the  *'  book  of  drafts."  It 
is  urged  that  a  proceeding  of  so  public  a  nature,  affecting  so  large 
a  quantity  of  land,  and  so  many  individuals,  and  executed  at  so 
early  a  day,  before  actual  settlement  of  this  part  of  the  state,  may 
be  relied  on  as  a  legal  title.  It  is  doubtless  evidence  of  an  equity 
against  the  trustees;  and  it  is  a  matter  very  generally  necessary 
to  show  what  land  is  covered  by  a  deed.  But  the  parties  to  that 
association  never  contemplated  any  further  effect  from  those  pro- 
ceedings, than  a  partition  among  cestuis  que  trust;  and  the  trustees 
in  all  cases,  except  those  of  gross  negligence,  have  conveyed  the 
fee  of.  the  separate  interests  to  their  respective  owners. 

If,  however,  much  of  the  land  yet  remains  unconveyed,  the 
evils  which  the  defendant's  counsel  apprehend,  will,  in  most  cases, 
be  removed  by  the  operation  of  another  principle.  Where  a 
cestui  que  trust  is  found  in  possession  (especially  if  such  possession 
has  continued  for  a  long  time)  of  land  which  a  trustee  ought  to 
have  conveyed  to  him,  such  conveyance  will  be  presumed.  Jack- 
sot),  ox  dom.  Colden  et  al.  v.  Moore,  13  *Johns..516 ;  1  Hill.     [47& 
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Abr.  224.  Bui  this  presumption  will  not  aid  the  plaintiff  here. 
It  springs  from  possession  ;  it  is  raised  to  support  a  possession  ;  it 
has  no  existence  in  his  favor  who  attacks  the  rights  of  one  who 
holds  the  possession  adversely  against  him. 

The  recital  in  the  deed  from  Swift  and  others,  to  the  trustees  of 
the  Erie  Land  Company,  is  next  to  be  considered.  The  preamble 
sets  forth  :  **  Whereas,  the  trustees  of  the  Connecticut  Land  Com- 
pany have,  by  separate  deeds,  dated  on  the day  of ,  1798, 

reconveyed  to  the  parties  of  the  first  part,  re#ipectively,  all  the 
right,  title,  and  interest,  in  and  to,"  certain  lands,  including  tho 
|)remi8e8.  Now,  the  plain  effect  of  such  a  recital  as  this  is  to  coo- 
si  ude  the  parties  to  that  deed,  and  all  who  claim  through  them, 
from  denying  the  existence  of  such  conveyance  as,  in  this  deed, 
is  averred  to  have  been  made.  The  estoppel  upon  them  is  as 
effectual,  as  if  it  were  from  warranty.  Douglas  t?.  Scott,  5  Ohio, 
194 ;  Scott  V,  Douglas,  7  Ohio,  227.  And  it  is  too  limited  a  view 
of  the  effect  of  such  an  estoppel  to  confine  its  operation  to  those 
only  who  claim  an  interest  through  the  deed.  A  person  in  poa- 
eession  sustaining  his  possession  by  no  other  title  than  a  denial 
that  a  former  owner  has  parted  with  his  right,  is  not  a  stranger ; 
he  becomes  privy  in  estate  to  him  whose  title  he  retains,  and  ia 
concluded  by  what  destroys  it  in  his  hands;  for,  if  title  can  be 
traced  by  B.  to  A.,  and  B.  can  fasten  upon  A.  the  incapacity  of  as- 
serting bis  right,  in  consequence  of  his  admission  that  he  has 
conveyed  to  B.,  it  is  not  just  that  a  stranger,  standing  on  A/s 
claims  only,  and  relying  on  no  superior  right,  should  be  permitted 
to  contest  the  existence  of  a  fact,  which  those  interested  have  set- 
tled. The  law,  therefore,  wisely  attaches  the  disability  of  A.  to 
all  who  maintain  his  title,  and  permits  such  estoppels  to  be  used 
not  merely  defensively,  but  to  sustain  actions  of  ejectment.  2 
Hill.  Abr.  401.  The  present  case  affords  a  proper  application 
of  these  rules.  The  sole  defense  consists  in  maintaining  an  out- 
standing title  in  Swift;  but  a  fact  is  shown  by  Swift's  admission, 
which  proves  this  title  has  no  existence,  and  that  the  estate  has 
479]  passed  to  the  ^plaintiff,  an  admission  which  binds  not 
Swiit  only,  and  his  heirs  and  assignees,  but  all  who  seek  protection 
under  the  shelter  of  his  name. 

Since  then,  by  the  operation  of  this  doctrine,  the  title  may  be 
traced  from  Swift  to  the  trustees  of  the  Brie  Land  Company,  the 
next  deed  in  the  series  is  the  reconveyance  from  these  trustees* 
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The  only  defect  in  this  is  its  acknowledgm<)nt.  The  deed  was 
mnde  in  Connecticnt  and  was  acknowledged  there,  but  before  an 
Associate  judge  of  the  common  pleas  of  the  county,  in  the  then 
territory  of  Ohio,  in  which  the  land  was  situated.  We  need  not 
now  decide  if  any  extraterritorial  act  of  a  state  judge  can  be  sup- 
ported, because  the  validity  of  deeds  executed  like  this,  wuh 
established  many  years  since.    Lessee  of  Moore  v.  Yance,  1  Ohio,  1. 

A  decision  which  has  become  a  rule  of  property,  which  we 
must  not  unnecessarily  disturb. 

The  result  of  this  investigation  shows  that  the  law  attaches  to 
the  several  acts  of  the  parties  the  effects  they  designed,  and  in- 
vested in  Kinsman  the  interest  he  purchased  from  Swift.  An  in* 
Teetigation  of  the  right  of  Jabcz  Adams  to  the  interest  of  Asahel, 
is  attended  with  the  same  consequence;  so,  that  both  these  estates 
may  be  recovered  by  the  plaintiff. 

Before  these  shares  can  be  ascertained  from  lot  No.  96,  the 
•eight  acres  sold  for  taxes  must  be  deducted  from  the  whole  lot ; 
for  if  defects  exist,  they  have  not  been  pointed  out  by  counsel,  and 
they  have  escaped  our  search.    Judgment  for  plaintiff. 


^SWIS    EVANTS    V.  ThB    ADMINISTRATOR    AND    HbIRS    AT      [480 

Law  of  James  Strode. 

Where  an  instrument,  by  a  mistake  of  the  parties  as  to  the  legal  effect  of  the 
terms  used,  fails  to  carry  out  their  intention,  relief  may  be  afforded  in 
equity. 

▲  mistake  of  law  may  be  corrected  in  equity. 

This  is  a  bill  of  review  for  errors  in  law.  The  object  of  it  is  to 
reverse  a  decree  of  the  Supreme  Court  of  Fairfield  county,  rendered 
at  the  November  term,  1840. 

The  complainant  states  that,  in  his  original  bill,  it  was  set  forth 
that,  on  July  2,  a.  d.  1831,  the  complainant  purchased,  of  James 
Strode,  fifly-five  acres  of  land,  at  two  dollars  twelve  and  one-half 
cents  per  acre;  paid  all  the  purchase  money,  amounting  to 
4116.87^,  and  took  from  his  vendor  his  written  agreement  for  a 
warranty  deed,  upon  a  survey,  thereafter  to  be  made.    That  his 
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Tendor  died  intestate,  without  executing  the  contract;  and,  on 
June  5, 1833,  defendant  George  H.  Strode,  as  administrator  of  his 
eetate,  filed  his  petition,  in  the  court  of  common  pleas  of  Licking 
county,  setting  out  the  contract;  that  the  intestate  died  without 
executing  the  conveyance;  that,  at  the  time  of  his  death,  he  was 
seized  in  fee  simple  of  the  land,  which  had  descended  to  his  heirs 
at  law,  all  of  whom  were  minors,  and  made  defendants.  That  the 
said  administrator  prayed  the  court  to  make  an  order,  authorizing 
the  petitioner  to  convey  the  land  to  the  complainant,  and  hi» 
heirs.  That  the  minor  defendants,  by  their  guardian  ad  litem, 
filed  their  answer  to  the  said  petition,  and,  at  the  September 
term,  1833,  the  said  court  of  common  pleas  made  an  order,  tha't 
said  administrator  make  a  warranty  deed  to  complainant,  in  fe<% 
simple,  for  said  tract  of  land,  conveying  to  him  all  the  right,  title, 
and  estate,  both  in  law  and  in  equity,  in  said  tract  of  land,  de- 
scended to  the  said  defendants  as  heirs  at  law.  That  on  October 
481]  8,  1833,  the  Administrator  undertook  the  execution  of  said 
order  of  the  common  pleas,  by  making  a  conveyance  in  pursuance 
of  its  provisioms;  but  by  mistake,  or  some  other  cause,  omitted  ta 
insert  a  clause  of  warranty,  but  executed  a  deed  purporting  to 
convey  only  such  title  as  the  intestate  had  in  such  premises  at  his 
decease.  That  the  complainant,  being  ignorant  of  the  law,  and 
the  legal  effect  of  the  words  used  in  the  deed,  and  reposing  full 
confidence  in  the  good  faith  and  integrity  of  the  administrator, 
who  represented  to  said  complainant  that  said  deed  was  made  ac- 
cording to  agreement,  and  the  order  of  the  court  of  common  pleas, 
accepted  the  same,  not  doubling  but  his  remedy  over  against  the 
heirs  of  said  decedent,  in  case  of  eviction  from  said  land,  was  com- 
plete, in  virtue  of  said  deed. 

The  original  bill  also  states  that  both  real  and  personal  prop- 
erty, to  a  large  amount,  descended  to  the  heirs  at  law  of  said 
James  Strode,  who  are  still  minors,  and  that  one  Daniel  Arnold, 
who  was  made  defendant,  had  become  the  legal  guardian  of  said 
heirs  at  law,  and  was  possessed  of  a  large  sum  of  money,  part  of  the 
assets  of  the  estate.  The  bill  also  charges  that,  at  the  October 
term,  in  the  year  1839,  of  the  court  of  common  pleas  of  Licking 
county,  by  the  judgment  of  said  court,  the  complainant  was 
evicted  from  said  land  by  the  paramount  title  of  the  heirs  of  one 
John  Macum,  and  put  to  great  costs  in  the  defense  of  the  suit 
and  prayed  an  account  of  what  was  due  the  complainant,  in  equity, 
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for  his  purchase  money  and  interest,  costs,  trouble,  and  expense, 
in  litigating  the  title  to  said  land. 

The  complainant,  in  his  bill  of  review,  farther  states  that  the 
administrator  filed  his  demnrrer  to  said  original  bill,  claiming 
that  the  contract,  set  forth  therein,  was  merged  in  the  deed,  and 
that  the  remedy  of  the  complainant  was  at  law,  and  not  in  chan- 
cery; and  said  minor  defendants  answered  said  bill  by  their 
guardian  ad  litem.  That  the  cause  came  on  to  be  heard  in  the 
common  pleas ;  the  demurrer  was  overruled,  and  a  decree  entered 
for  the  complainant.  That  an  appeal  was  taken  to  the  Supreme 
Court,  and,  at  the  November  term,  1840,  *the  demurrer  was  [482 
sustained,  and  the  bill  dismissed. 

Several  errors  are  assigned  upon  the  record : 

<<  1.  That  the  agreement,  set  forth  in  the  bill,  is  not  merged  in 
the  deed,  as  was  supposed  by  the  court. 

<'  2.  The  court  must  have  supposed  the  deed  to  contain  a  clause 
of  warranty. 

*^3,  That  the  deed  being  accepted,  through  the  representations 
of  the  administrator,  under  the  supposition  that  it  contained  a 
clause  of  warranty,  the  acceptance  of  the  same  by  the  complain- 
ant could  not  h«ve  been  a  waiver  of  the  warranty  agreed  to  be 
given,  as  supposed  by  the  court. 

"  4.  The  opinion  of  the  court  is  otherwise  erroneous." 

BoBEBT  H.  Caffee,  for  complainant : 

To  determine  the  questions  raised  in  this  case,  it  becomes  neces- 
sary to  inquire  into  the  mode  pointed  out  by  the  statute,  for  the- 
execution  of  contracts  by  deceased  persons.  Swan's  Stat.  214, 
sees.  5,  6 ;  Swan's  Stat.  365,  sec.  148. 

The  deed  in  question  was  executed  by  the  administrator,  under 
the  order  of  court ;  the  order  of  court  pursued  the  contract,  and 
required  a  "  warranty  deed  in  foe  simple ;"  the  deed  recites  the^ 
order  of  court,  but  does  not  warrant  the  title  in  terms. 

If  the  contract  requires  a  warranty,  the  deed,  executed  under 
the  contract,  whether  by  the  person,  in  his  lifetime,  or  by  the 
administrator,  under  the  order  of  the  court,  must  bind  the  estate  to 
defend  the  title.  If  the  deed  does  not  <<  fully  execute  the  con- 
tract," the  law  is  not  complied  with  in  its  execution ;  the  con- 
tract is  not  executed,  and  is  not  merged  in  the  deed.  There  is, 
then,  a  clear  mistake  in  the  execution  of  the  deed,  such  as  courts 
of  equity  will  always  relieve  against.    Hunt  v.  Bousmanicr'» 
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Adm'p,  1  Pet.  1,  13,  16,  and  8  Wheat.  174;  6  Pet.  Cond.  401; 
Hunt  V.  Freeman,  1  Ohio,  501 ;  Lynn  v,  Bichmond,  2  Johns. 
Gb.  51;  Williams  v,  Hobson,  2  Har.  &  Johns.  474;  Chnrchill  v. 
48S]  fiodgers,  3  Monroe,  81.  *And  the  complainant  can  not  be 
prejudiced  in  his  rights  by  his  acceptance  of  this  deed. 

Geobgb  B.  Sutthe,  on  the  same  side : 

Equity  will  entertain  jurisdiction  in  all  cases  where  there  is  not 
a  complete  and  adequate  remedy  at  law.  Snook's  Adm'r  9. 
Friend's  Adm'r,  9  Ohio,  78;  Wright,  61,  731;  3  S.  0.  Bq.  325,  n. 
It  is  not  enough  that  there  may  be  a  remedy  at  law;  it  mast 
be  plain  and  adequate ;  as  efficient  to  the  ends  of  jnstice  as  the 
remedy  in  equity,  3  P.  Wras.  390;  3  Pet.  210;  4  Wash.  0.  C 
1204,  349 ;  Snook's  Adm'r  v.  Friend's  Adm'r,  9  Ohio,  78.  And  in 
oases  most  unfavorable  to  equitable  relief,  whenever  any  diAcdU 
Uies  embarrass  the  legal  remedy,  courts  of  equity  will  interpose, 
atarr  v.  Starr,  1  Ohio,  128;  13  Price,  721;  1  Story's  Bq.  106;  1 
McCloll.505;l  Ves.  Jr.  417. 

Where  the  equitable  and  legal  estates,  equal  and  co-extensive, 
unite  in  the  same  person,  from  different  sources,  the  former 
merges.  3  Yes.  121,  339.  But  does  the  partial  execution  of  an 
equitable  contract,  by  one  of  the  parties,  merge  the  contract?  I 
apprehend  not,  unless  the  full  execution  of  the  contract  be  ex* 
pressly  waived  by  the  other  party. 

H.  H.  Hunter,  for  defendants : 

The  ground  of  equity  asserted  is,  that  the  contract  stipulates 
for  a  '<  warranty  "  deed,  and  that  the  deed  delivered  contains  no 
warranty. 

Without  stopping  to  inquire  what  sort  of  a  warranty  would  be 
required  under  such  a  contract,  and  assuming  that  it  would  be  a 
general  warranty,  we  insist  that  the  complainant  would  not  be  en- 
titled to  any  relief  against  James  Strode,  if  living,  and  if  he  had 
delivered  to  the  complainant  a  deed,  such  as  this  is,  without  any 
covenant  of  warranty.  In  other  words  we  claim  that  where  there 
484]  is  no  fraud  (and  none  is  charged  in  this  case),  ^if  a  vendee, 
who  was  entitled  to  require  a  deed  with  warranty,  accept  one 
without,  he  has  no  remedy  against  the  vendor,  although  he  shall 
have  been  evicted  by  a  paramount  title. 

The  law  upon  this  subject  is  distinctly  and  well  settled.  The 
principles  are  laid  down  and  the  authorities  referred  to  in  Sugden 
on  Vendors,  345.  The  principle  is  briefly  this:  '^If  a  porcbaser 
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is  evicted  before  the  conveyance  is  execated,  he  may  recover  back 
the  purchase  money,  etc.  But  if  the  conveyance  is  actually  exe- 
cuted, and  the  purchaser  is  evicted  by  a  title  to  which  the  cov- 
enants do  not  extend,  he  can  not  recover  the  purchase  money 
either  at  law  or  in  equity."  Crips  v.  Roado,  6  Term,  606;  John- 
son V.  Johnson,  3  Bos.  &  Pul.  162;  Bree  v.  Holbeck,  Doug.  654; 
Dorsey  v.  Jackman,  1  Serg.  &  Rawle,  42 ;  Frost  et  al.  v.  Raymond, 
2  Caine,  188;  Howe  v.  Barker,  3  Johns.  506;  Sergeant  Maynard's 
case,  2  Freem.  1;  Anon.,  2  Freem.  106;  Abbott  v.  Allen,  2  Johns. 
Ch.  523;  3  Ves.  Jr.  235;  2  Bos.  &  Pul.  23. 

As  regards  the  defendant,  George  Strode,  the  administrator, 
who  alone  demurs,  the  third  ground  of  the  special  demurrer  is,  we 
think,  well  taken.  The  bill  admits  that  he  .has  fully  settled  and 
paid  over  to  the  guardian  of  the  heirs  the  assets.  There  is  no 
ground  for  relief  against  him,  except  so  far  as  may  bo  necessary 
to  control  the  funds  of  the  estate  to  satisfy  any  decree  the  com- 
plainant may  be  entitled  to.  This  can  not  be  done  by  any  decree 
against  the  administrator.  He  was  therefore  improperly  brought 
before  the  court. 

John  Gabbaghtt,  on  the  same  side,  insisted  that  the  mistake 
relied  upon  does  not,  in  fact,  exist.  The  application  of  the 
authorities  cited  relates  to  a  totally  different  class  of  cases. 

In  the  case  of  Day  v.  Brown,  2  Ohio,  345,  it  is  held  that  a  cov- 
enant to  warrant  and  defend,  as  executors  are  bound  by  law  to  do, 
18  not  a  personal  covenant,  and  that  they  are  not  required  to  war- 
rant in  any  form  or  to  any  extent.  The  administrator  was  under 
DO  legal  or  moral  obligation  to  bind  himself  personally ;  and  any 
special  warranty  set  forth  in  the  *deed  in  question  would  [485 
not,  under  the  authority  here  cited,  have  been  any  stricter  com- 
pliance with  the  contract  of  the  intestate.  All  that  the  adminis- 
trator was  required  to  do,  and  all  that  he  could  by  possibility  do, 
was  to  execute  such  deed  as  would  effSectually  pass  all  the  legal 
and  equitable  interest  to  the  estate  in  question,  vested,  by  descent, 
in  the  heirs  at  law  of  the  intestate.  The  statute  expressly 
declares  that  such  conveyance  shall  be  binding  on  all  such  heirs, 
and  all  others  interested,  in  the  same  manner  as  though  the  con- 
veyance had  been  by  the  person  making  such  contract  in  his  life- 
time. Swan's  Stat.  214,  sec.  6.  The  administrator,  then,  having 
performed  his  whole  duty,  by  the  execution  and  delivery  of  a  deed 
of  conveyance,  which  passed  the  largest  interest  known  to  the 
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law,  and  beyond  which  he  was  incapable  of  going,  it  is  obvious 
that  no  mistake,  either  in  fact  or  in  law,  coald,  by  possibility, 

exist 

Courts  of  equity  have  uniformly  relieved  against  fraud,  acci- 
dent, or  mistake.  This  is  one  of  its  distinguishing  features.  But, 
in  the  application  of  this  principle,  courts  of  equity  proceed  no 
farther  than  to  enforce  the  true  meaning  and  intention  of  the  par- 
ties, in  all  such  cases  where  a  mistake  intervened,  contrary  to  such 
intention.  There  must  be  actual  mistake.  Kennedy  v.  Umbaugh 
A  Reed,  Wright,  327. 

H.  Stanbx&t,  for  the  complainant,  in  reply : 

The  acceptance  of  the  deed  is  admitted  to  have  been  under  a 
mistake  and  misrepresentation  of  its  legal  effect.  Such  an  accept* 
ance  is  not  the  sort  of  merger,  or,  more  properly  speaking,  of  per- 
formance or  execution  of  contract,  which  satisfies  a  court  of  equity. 
Where  there  is  an  acknowledged  mistake  as  to  the  legal  effect  of  a 
deed  or  other;,instrumeDt,  a  court  of  equity  gives  relief.  Edwards 
V.  Morris,  1  Ohio,  531 ;  Hunt  v.  Rousmanior,  8  Wheat.  174. 

It  is  said  if  the  contract  is  not  merged  in  the  deed,  then  our  re- 
lief is,  at  law,  upon  the  contract.  All  this  would  be  very  true,  if 
486]  a  court  of  law  followed  the  doctrine  in  equity  as  to  ^mis- 
takes in  matters  of  law  ;  but  this  jurisdiction  is  peculiar  to  equity. 
A  court  of  law  takes  a  contract  or  deed  as  it  is,  and  decides  ac- 
cording to  its  legal  effect — not  according  to  what  it  was  intended 
to  be,  or,  by  misconception,  supposed  to  be. 

It  is  also  said  the  administrator  ought  not  to  have  been  made  a 
party.  If  that  were  granted,  the  decree  we  seek  to  review  is  not^ 
therefore,  right.  If  the  proper  parties  are  before  the  chancellor, 
it  is  a  now  doctrine  that  you  can  not  have  relief  against  them  be- 
cause you  have  brought  an  unnecessary  party  into  court  with 
them.  Aside  from  that,  it  was  very  proper  to  make  the  adminis- 
trator a  party,  as  it  is  in  all  cases  where  a  claim  for  money  is  set 
up  against  the  estate  of  a  decedent. 

Wood,  J.  This  case  is  by  no  means  new  to  one  member  of 
this  court,  who  was  present,  and  pronounced  the  decree  now  sought 
to  be  reversed. 

I  supposed,  at  that  time,  it  was  consistent  with  the  weight  of 
authority,  although  its  result  was  the  most  palpable  individual  in- 
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JQStioe.     It  remaiDs  to  be  seeD  whether  the  opinion  then  enter- 
tained is  the  law  of  the  case. 

The  allegatiou9  of  the  bill  were,  that,  by  the  contract  the  com- 
plainant made  with  the  intestate,  ho  was  entitled  to  a  deed,  with 
covenants  of  warranty,  for  the  lands ;  that  the  administrator  of 
the  intestate,  by  virtue  of  the  power  conferred  npon  him  by  tho 
court  of  common  pleas,  undertook  to  make  such  a  conveyance ; 
but,  by  mistake,  omitted  to  insert  a  clause  of  warranty,  and  rep- 
resented to  the  complainant  that  the  deed  was  in  pursuance  of  the 
order  of  the  court  of  common  pleas ;  and  the  complainant  being 
ignorant  of  the  effect  of  the  words  nsed,  accepted  the  deed,  sup- 
posing, if  evicted,  he  had  a  complete  remedy  upon  it,  over  against 
the  heirs.  These  averments,  in  the  bill,  are  admitted  by  the  de- 
murrer; and  does  the  case  present  grounds  for, relief  in  equity  li* 
If  there  was  a  palpable  mistake  of  fact  in  the  omission  of  a  clause 
of  warranty,  which  both  the  complainant  and  administrator  de- 
signed to  insert,  and  supposed  was  inserted,  the  case  would  be 
within  one  of  the  *most  familiar  heads  of  equity  jurisdiction.  [487 
But  it  is  not  so.  The  parties  both  knew  the  terms,  and  all  tlio 
terms,  used  in  the  conveyance  ;  both  supposed  it  was  in  conform- 
ity with  the  authority  conferred  upon  the  administrator  in  pursu- 
ance of  the  agreement,  and,  in  case  of  an  eviction,  gave  the  com- 
plainant a  right  of  action  upon  it  against  the  heirs  at  law  to  tho 
extent  of  the  injury,  so  far  as  they  came  into  the  possession  of  the 
assets  of  the  estate. 

There  was,  then,  a  clear  mistake — an  error  of  opinion^ — as  to  tho 
legal  operation  and  effect  of  the  words  used  ;  and  this  mistake,  it 
must  be  admitted,  is  as  fatal  to  the  complainant,  and  inflicts  upon 
him  as  essential  and  unjust  an  injury  as  though  the  parties  had 
believed  an  actual  clause  of  warranty,  in  proper  form,  was  in- 
serted in  the  deed.  He  has  paid  his  money  for  his  land ;  he  has 
been  evicted  by  title  paramount ;  and  ordinary  justice  requires 
he  should  be  remunerated  from  the  property  of  the  intestate.  It 
can  not  be  denied,  however,  that  the  mistake  in  this  case  is  a  mis- 
take of  law,  and  if  the  complainant  has  a  remedy  in  equity,  it 
must  be  on  the  broad  principle  that,  in  this  peculiar  class  of 
cases,  such  mistakes  are  relievable.  The  analogy  is  sti*ong  be- 
tween the  circumstances  of  this  case  and  that  of  Hunt  v.  Bous- 
manier's  Adm'r,  in  8  Wheat.  174,  to  which  we  had  occasion  to 
refer  in  the  case  of  McNaughten  et  al.  v.  Partridge  et  al.,  at  tho 

415 


Digitized  by  VjOOQ IC 


ji  •»  •' 

/ 

488  SUPREME  COUET  OP  OHIO. 

Evants  r.  Adm'r  and  Heirs  of  Strode. 

present  terra,  ante,  page  223.  The  rule  is,  in  that  case,  distinctly 
and  unequivocally  asserted  that  where  an  instrument  fails  to 
carry  out  the  intention  of  the  parties,  by  reason  of  a  mistake  in 
the  effect  of  the  terms  employed  by  the  draftsman,  there  equity 
will  relieve;  and  the  chief  justice,  in  giving  the  opinion  of  the 
Supreme  Court  of  the  United  States,  reviews  all  the  authorities, 
and  lays  down  the  rule  that,  under  such  circumstances,  a  sheer 
mistake  of  law  is  relicvable.  The  same  case  was  again  before  tlie 
eame  court,  and  is  reported  in  1  Pet.  14;  and  tho  same  doctrine, 
in  this  class  of  cases,  is  again  maintained.  In  the  case  of  Champ- 
lin  V.  Laytin,  1  Edw.  467,  cited  in  Hill.  Abr.  146,  the  superior 
court  of  the  city  of  New  York  uses  this  language:  "A  contract 
488]  entered  into,  under  a  mutual  misconception  of  legal  *righta, 
amounting  to  a  mistake  of  law  in  the  contracting  parties,  by 
which  the  object  of  it  can  not  be  accomplished,  is  as  liable  to  bo 
set  aside  or  rescinded  as  a  contract  founded  in  mistake  of  matters 
of  fact."  In  the  case  of  Drew  v.  Clarke,  Cooke,  374,  380,  it  is 
said  :  "  Where  a  contract  is  executed  under  a  mistake,  in  point  of 
(aw,  which  mistake  is  produced  by  tho  representations  of  one  of 
the  parties,  the  other  may  be  relieved,  as  well  as  if  tho  mistake 
was  as  to  matter  of  fact."  1  Hill.  Abr.  146.  In  2  Bibb,  449,  it  is 
said,  howeyer,  that  "the  facts  being  understood,  erroneous  deduc- 
tions of  law  afford  no  ground  for  relief"  lb.  168.  Tlie  same 
doctrine  is  maintained  in  1  Johns.  Ch.  516;  2  lb.  51,  and  6  Rand, 
594.  But  where  different  rules  of  action  are  laid  down,  by  differ- 
ent respectable  tribunals,  wo  ought  to  adhere  to  those  which  are, 
in  our  view,  most  consonant  to  the  general  analogies  of  the  law, 
most  conformable  to  reason,  and  agreeable  to  the  ends  of  justice. 
In  our  view  these  require,  in  the  class  of  cases  now  before  us,  that 
the  presumption  that  every  man  knows  the  law — the  principle  oa 
which  some  of  tho  cases  are  founded — should  bo  permitted  to  be 
rebutted  by  proof,  and  relief  granted  against  a  mistake  of  law. 

But  it  is  said,  in  this  case,  tho  only  relief  which  can  be  afforded 
would  be  tho  correction  of  the  instrument,  to  conform  to  the  in- 
tention of  tho  parties  ;  in  other  words,  the  correction  of  the  deed 
by  the  insertion  of  a  clause  of  warranty.  This,  if  it  might  be 
effected,  would  produce  more  extended  and  expensive  litigation, 
and  tho  remedy  would  not,  tlierefore,  be  as  complete  and  adequate. 
We  have  now  all  tho  parties  before  us  ;  can  settle  all  their  rights; 
prevent  further  litigation,  and  do  complete  juatico, 
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It  is  urged,  also,  that  if  the  deed  was  not  executed  aDd  de> 
livered  in  pursuance  of  the  contract,  the  contract  is  not  merged 
hy  the  delivery  of  the  deed,  and  the  remedj  is  upon  it,  against 
the  administrator,  to  recover  back  the  consideration  for  the  land. 
Iti  may,  however,  be  answered  that  in  such  an  action,  if  the  ad« 
ministrator,  as  such,  be  in  esse,  the  complainant  could  not  recover 
the  expenses  of  the  ejectment,  and  the  remedy  ^would  be  [489 
incomplete;  and  that,  at  law,  the  deed  being  delivered,  although 
not  executed  according  to  the  agreement,  the  defendant  would 
show  its  acceptance  and  bar  a  recovery ;  for,  at  law,  the  deed  being 
accepted,  the  complainant  could  not  avail  himself  of  any  correc* 
tion  of  the  mistake,  and  at  law  the  delivery  and  acceptance  of 
the  deed  would,  ipso  facto,  bo  a  merger  of  the  agreement. 

On  the  whole,  a  majority  of  the  court  have  come  to  the  con- 
clusion that  the  Supreme  Court  did  err  in  sustaining  the  demur- 
rer, and  in  dismissing  the  complainant's  bill,  and  that  the  decree 
of  the  Supreme  Court  should  be  reversed. 

Judgment  reversed. 


John  Creed  v.  The  Commeboial  Bank  of  Cinoinnatl 

The  Commercial  Bank  of  Cincinnati  has  no  right,  under  its  charter,  to  take, 
"  upon  banking  principles  and  usages,"  more  interest  than  six  per  centum 
per  annum,  in  advance,  on  its  loans  and  discounts. 

If  more  be  taken,  the  note  or  bill  on  which  it  is  taken  is  void. 

If  an  erroneous  charge  be  given  to  the  jury,  on  an  abstract  proposition,  or 
on  a  point  entirely  out  of  any  case  made  by  the  evidence,  and  the  verdict 
can  be  supported  by  the  proof  made,  the  judgment  will  not  be  reversed. 

This  is  a  writ  of  error  to  the  Supreme  Court  of  the  county  of 
Boss* 

The  case  was  elaborately  argued  by  T.  Bwinq  and  A.  G.  Thur^ 
MAN,  for  the  plaintiff  in  error,  and  by  Cbeiohton  &  Green,  and  H. 
Stanbebt,  for  the  defendant  in  error.  The  points  made  wiU  be* 
found  in  the  opinion  of  the  court. 

Wood,  J.    This  is  a  writ  of  error  to  the  Supreme  Court  of  the 
VOL.  XI— 27  417 
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county  of  Ross,  made  returnable  in  bank.  Its  object  is  the  rc- 
490]  versal  of  a  judgment  of  the  Supreme  Court,  affirming  *that 
of  tl)0  common  pleas,  on  a  like  writ  of  error,  in  a  suit  in  whicli  a 
recovery  was  had  in  the  latter  tribunal,  by  the  defendants,  against 
the  plaintiff  in  error,  for  moro  than  817,000. 

The  amount  of  this  recovery,  alone,  is  sufficient  to  indicate  its 
importance.  It  is,  however,  of  little  moment,  in  comparison  with 
the  rights  and  interests  of  the  whole  moneyed  corporations  of  the 
Dtate,  and  their  debtors,  when  the  extent  is  considered  to  which 
they  will  be  affected,  if  not  directly,  at  least  indirectly,  by  a  de- 
cision in  the  highest  judicial  tribunal  known  to  our  law.  Such 
adjudication  must,  of  course,  become  the  rule  of  action,  in  all  fu- 
ture cases  which  may  arise,  where  the  facts  are  substantially  the 
same,  and  they  are,  at  the  present  moment,  believed  to  embrace 
evidences  of  claim  to  a  very  great  extent. 

We  have,  therefore,  endeavored  to  bring  all  our  energy  into 
this  investigation,  to  understand  the  facts,  to  apply  the  law,  as 
wo  are  enabled  to  find  it  exists,  both  from  our  own  roscarchos  and 
the  lights  afforded  us  by  the  counsel,  who  not  only  prosecute,  but 
also  defend,  with  ability  and  zeal.  'Amidst  the  storms  of  party 
conflict,  and  the  commotions  incident  to  party  animosity,  origi- 
nating, whether  justly  or  unjustly,  doubtless,  in  an  honest  con- 
viction of  the  hostility  of  banks  to  the  welfare  of  the  community, 
if  wo  have  been  able  to  hold  the  scales  of  justice  with  a  firm  and 
steady  hand,  our  duty  is  performed,  and  we  arc  not  responsible 
ibr  the  result. 

The  papers  in  this  case  are  voluminous,  but  the  important  in- 
quiry is  within  a  narrow  sphere,  and  embraces  nothing  intricate 
.or  difficult  of  solution. 

The  question  is,  did  the  court  of  common  pleas  err  in  its  pro- 
ceedings, in  the  rendition  of  the  judgment  affirmed  by  the  Su- 
preme Court?  If  so,  it  follows,  as  a  necessary  result,  that  the 
judgment  must  be  reversed.  Or,  in  other  words,  did  the  Supreme 
Court  err  in  the  affirmance  of  that  judgment?  That  it  did  err  is 
the  only  error  assigned,  and  in  stating  the  proposition  in  either 
alternative,  the  record  spreads  before  us  the  same  ground  of 
inquiry. 

491]  *The  action  was  assumpsit,  founded  on  four  bills  of  ex- 
change; the  declaration  containing  also  the  common  money 
counts.      The   first    of    these    bills    bears    date    at  Cincinnati, 
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Aogast  1,  1837,  at  sixty  days'  date,  drawn  by  Cox  and  Eckart,  on 
J.  Cox,  for  t2,000,  paj'able  at  the  Bank  of  Louisville,  to  the  order 
of  John  Creed,  and  by  him  indorsed  to  the  Commercial  Bank. 

The  second  bill  is  by  the  same  drawers,  on  J.  Cox,  of  the  same 
date,  AagQst  1, 1837,  at  the  same  place,  for  $3,000,  at  ninety  days' 
date,  payable  at  the  Bank  of  Kentucky,  Louisville,  to  the  order 
of  Creed,  and  by  him  indorsed  to  the  Commercial  Bank. 

The  third  bill  is  by  the  same  drawers,  on  John  Cox,  New  York, 
bearing  the  same  date,  at  the  same  place,  for  $10,000,  payable  at 
four  months,  at  the  Bank  of  America,  New  York,  to  the  order  of 
George  F.  Ball,  indorsed  to  Creed,  and  by  him  to  the  Commer- 
cial Bank. 

The  fourth  is  drawn  by  Cox  and  Eckart,  on  John  Cox,  New 
York,  dated  Cincinnati,  January  30,  1838,  for  $5,829.47,  at  four 
months,  payable  at  the  Bank  of  America,  New  York,  to  the  order 
of  John  Creed,  and  by  him  indorsed,  in  like  manner,  to  the  Com- 
mercial Bank. 

To  the  declaration  the  plaintiff  in  error  filed  the  plea  of  the 
general  issue,  and  the  cause  was  submitted  to  the  jury,  in  the 
court  of  common  pleas.  A  bill  of  exceptions  was  taken,  during 
the  progress  of  the  trial,  by  the  counsel  for  the  plaintiff  in  error, 
and  to  that  we  must  look,  exclusively,  for  the  history  of  the  case, 
to  sustain  the  assignment  of  error,  for,  aside  from  this,  there  is 
no  error  in  the  record. 

To  this  bill  of  exceptions  we  shall  only  refer  for  the  important 
facts  on  which  our  conclusions  are  based,  and  leave  the  residue 
for  a  more  convenient  season,  and  for  those  whose  tastes  are  curi- 
ous in  judicial  history,  to  peruse  at  leisure,  and  this  of  necessity, 
for  it  contains  twenty -three  pages  of  closely  written  folio  I  It  appears 
from  it,  the  ground  relied  upon  as  a  defense,  in  the  court  of  com- 
mon pleas,  by  the  now  plaintiff  in  error,  was,  that  there  was 
between  the  Commercial  Bank  and  *the  drawers,  at  the  [492 
time  of  the  sale,  or  discount,  of  these  bills,  some  corrupt  agree- 
ment or  understanding,  or  some  shifl  or  device,  by  which  more 
interest  than  at  the  rate  of  six  per  centum  per  annum,  in  advance, 
was  reserved  by  the  bank,  as  interest,  for  the  use  or  loan  of  its 
money ,-  and  assuming  this  as  proved,  it  was  then  claimed,  and  is 
again  ui^ged,  that  these  bills,  tbas  bought  or  discounted,  were  void 
from  a  defect  of  power,  in  the  defendants  in  error,  to  enter  into 
any  such  contract.    The  Bank  of  Ghillicothe  v.  Swayrie  etal.,  8 
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Ohio,  257,  is  cited  as  an  authority.  With  tho  principles  settled 
in  that  case  we  are  entirely  satisfied.  They  rest  on  safe  and  solid 
foundations,  and  sound  policy  requires  they  should  be  asserted 
and  maintained.  According  to  them,  life  and  health,  and  energy 
and  vigor,  are  only  conferred  upon  a  corporation  by  its  charter. 
No  natural  rights  are  recognized  ;  its  powers  and  privileges  must 
be  expressly  conferred.  None  other  are  incorporated  into  exist- 
ence, unless  implied  from  strong  necessity,  in  order  to  carry  out 
those  which  are  expressly  granted.  In  the  case  of  Bank  of  Chi  I 
licothe  V.  Swayne  ct  al.,  the  bill  was  discounted  by  the  plaintiff, 
and  more  than  six  per  cent,  per  annum  reserved,  in  advance,  ai^ 
interest,  against  an  express  prohibition  in  the  charter.  It  is  clear 
that  there  was  a  defect  of  power,  and  the  whole  transaotion  void. 
Nor  would  this  be  a  new  principle,  whore  all  the  parties  are  nat- 
ural persons,  that  a  bond,  bill,  or  note,  purporting  to  be  executed 
by  A.,  should  bo  declared  void,  because  B.  was  not  authorized  to 
affix  the  seal  or  signature  of  A.  We  do  not  think  it  advisable  to 
either  enlarge  or  limit  the  principles  fixed  in  the  case  above  cited, 
but  leave  it  on  its  own  foandation  for  support. 

The  question  then  is,  does  this  case  come  within  it?  The 
counsel  for  the  bank  contend  that  it  does  not.  They  urge  that  a 
charter  is  a  contract,  and  by  it  tho  rate  of  interest  is  not  fixed 
which  they  may  receive  on  their  loans  and  discounts.  It  is  tru€\ 
such  express  provision  limiting  the  rate  of  interest,  as  exists  in 
nearly  every  other  bank  charter  in  the  state,  either  by  mistake* 
or  design,  was  omitted  in  this,  and  in  lieu  thereof,  it  is  provided, 
498]  in  the  grant  of  power,  that  the  corporation,  among  *other 
things,  may  discount  bills  of  exchange  on  '^  hanking  principles  and 
usages,'^  As  other  banks  were  then  supposed  to  be  limited  to  six 
per  centam,  and  were  so,  mostly,  by  express  prohibition  to  receive 
moro,  it  is  probable  the  legislature  thought  it  a  part  of  the 
'*  usages  and  principles  of  banks,''  to  discount  bills  of  exchange 
at  the  rate  of  six  per  centum  interest,  in  advance,  and  no  more. 
In  any  event,  it  could  never  have  been  the  design  that  tho  limit 
of  exaction  by  any  moneyed  institution  should  only  be  fixed  by 
its  inordinate  cupidity,  and  thirst  after  gain. 

We  should  find  no  difficulty,  wore  it  ^  necessary  in  order  to  do* 
termine  this  case,  in  arriving  at  the  ooncluftion,  from  the  terms 
^^  principles  and  mageSy'  as  employed  in  this  charter,  that  the  legis- 
latare  intended  to  limit  the  discount  on  notes  and  bills,  etc.,  to 
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BIX  per  coDtam,  in  advanee.  Bat,  if  wrong  in  tbis,  and  if  interest 
is  entirely  overlooked  in  this  charter,  it  is  clear  it  falls  within  the 
general  law,  which  is  applicable  to  natural  persons,  and  can  legally 
receive  no  more,  nor  could  any  usurious  excess  of  interest  be  re- 
covered  by  this  corporation ;  and,  placing  a  bank  charter  on  the 
footing  of  a  most  solemn  contract,  unalterable  by  subsequent  legis- 
lation, it  is  not  violated  by  a  law  prescribing  a  rate  of  interest, 
which  has  not  been  fixed  by  its  charter,  but  wholly  omitted.  A 
majority  of  the  court,  therefore,  design  expressly  to  bo  understoodi 
that  the  Commercial  Bank,  under  its  charter,  occupies  the  same 
ground,  as  the  Bank  of  Chillicothe  was  found  to  occupy  in  the 
caae  against  Swayne  and  others,  when  the  facts  are  the  same.  It 
can  receive  no  more  than  six  per  centum  per  annum,  in  advance, 
as  interest  on  its  loans  and  discounts;  and  when  it  does  receive 
more,  there  is  a  defect  of  power  to  make  a  valid  contract. 

Let  us  then  look  to  the  testimony,  which  is  contained  in  the  bill 
of  exceptions,  and  see  whether  this  transaction  is  brought  within 
the  case  of  the  Bank  of  Chillicothe  v,  Swayne  et  al.  Before  pro- 
ceeding to  that  evidence,  however,  it  may  be  remarked,  that  after 
the  defendants  in  error  rested  in  the  court  of  common  pleas,  hav- 
ing given  in  evidence  the  four  bills  of  Exchange  counted  [491 
upon  in  the  declaration.  Creed,  the  defendant  below,  offered  in 
evidence  to  the  jury  seven  other  bills  of  similar. character  and 
amounts,  a  part  or  all  of  which,  it  was  claimed,  formed  a  con- 
nected transaction  with  the  bills  in  suit,  which  were  given  to  re- 
new prior  paper,  and  also  an  abstract  of  an  account  current  of 
Cox  and  Eckart  with  the  Commercial  Bank.  This  evidence  went 
to  the  jury  without  exception,  and  it  was  claimed  that  it  conduced 
to  prove  the  issue  made,  that  the  Commercial  Bank,  when  the  bills 
in  suit  were  purchased,  reserved  more  than  six  per  centum,  in  ad- 
vance, as  interest. 

Hall  was  then  called  by  Creed,  the  defendant  below,  as  a  wit- 
ness, and  testified,  that  he  had  been  the  cashier  of  the  Commercial 
Bank  since  the  year  1836  ;  that  on  the  30th  of  July  of  that  year, 
the  bank  purchased  of  Cox  and  Eckart  two  bills,  for  $5,000  each, 
dated  on  that  day,  at  four  months,  drawn  on  Brunson  and  Colt, 
payable  at  New  York,  and  the  only  discount  charged  was  the  in- 
terest  at  six  per  cent,  per  annum.  These  bills  were  not  paid,  but 
protested  and  returned.  They  were  paid  in  Cincinnati,  on  ALirch 
21,  1837,  with  the  addition  of  six  per  cent,  damages,  and  eight  dol- 
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larfl  each,  itt  costs  of  protest,  postage,  and  interest  at  the  rate  of 
six  per  cent.,  per  annum,  from  the  date  of  matarity  until  paid. 
On  November  29,  1836,  the  bank  purchased  another  bill  of  Cox 
and  Eckart,  on  New  York,  indorsed  by  Creed;  the  proceeds  were 
applied  to  pay  the  first  draft,  and  this  was  paid  at  maturity,  in 
New  York  ;  they  are  consequently  out  of  the  case.  On. February 
8,  1837,  the  bank  bought  of  Cox  and  Eckart  a  bill  drawn  by  Jo- 
line,  indorsed  by  Creed,  Ball  &  Co.,  on  Cox  and  Eckart,  payable 
in  New  York,  dated  January  25,  1837,  six  months  after  date,  for 
$10,000.  This  drafl  was  protested  in  New  York,  and  paid  in  Cin- 
cinnati, with  interest,  after  maturity,  protest  and  postage,  and 
three  and  one-half  per  cent,  exchange,  being  the  difference  of 
exchange  between  Cincinnati  and  New  York,  on  March  21, 
1837.  Hall  then  gives  the  history  of  the  purchase  of  the  other 
496]  bills,  including  those  in  *suit,  and  swears  that  no  more  than 
six  per  centum  interest  was  reserved,  with  the  regular  rates  of  ex- 
change, from  time  to  time,  between  Cincinnati  and  the  places 
where  drawn  payable. 

On  some  occasions,  the  damages  due  the  bank  on  protested  bills, 
in  renewing  paper,  were  received,  and  no  exchange  charged. 
Mr.  Hall  never  heard  of  any  agreement,  before  the  maturity  of 
either  of  the  bills,  that  the  same  should  be  extended.  On  some 
occasions.  Cox  and  Eckart  stated  they  had  shipped  produce  to 
those  on  whom  the  bills  were  drawn,  to  meet  them,  and  that  they 
would  be  paid  at  matarity.  That  the  transactions  on  the  part  of 
the  bank  were  intended  to  be  in  good  faith,  and  it  was  always 
supposed  the  bills  would  be  met  at  maturity.  On  the  Louisville 
bills,  the  bank  charged  six  per  centum  interest  per  annum,  and 
one  per  centum  exchange,  which  was  the  market  value  of  such 
bills,  and  the  same  rate  at  which  they  were  purchased  by  other 
banks  in  Cincinnati ;  although  exchange  between  the  two  places, 
Cincinnati  and  Louisville,  on  sight  bills,  was  at  par.  There  are 
other  depositions,  several  letters,  etc,  which  appear  from  the  bill 
of  exceptions  to  have  gone  to  the  jury  without  objection.  With 
this  testimony  on  a  writ  of  error,  and  no  exceptions  to  its  admis- 
sion, we  have  nothing  to  do  in  ordinary  cases.  It  was  probably 
spread  out  on  this  record,  to  show  the  true  character  of  the  litiga- 
tion, and  to  enable  us  fully  to  comprehend  the  true  import  of  the 
charge  of  the  learned  judge,  who  presided  on  the  trial  in  the  court 
of  common  pleas.  To  the  charge  as  given,  and  the  refusal  to 
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chal*ge  as  requested,  the  exceptions  alone  were  taken ;  it  was  the 
origin  of  the  supposed  errors,  for  which  the  writ  of  error  was 
prosecuted  in  the  Supreme  Court  of  Ross  county,  and  for  the 
affirmance  of  which  judgment  of  the  common  pleas,  by  the  Su- 
prome  Court,  this  writ  of  error  is  before  us. 

The  record  then  shows  that,  the  evidence  being  closed,  the 
counsel  for  Creed  asked  the  court  to  instruct  the  jury,  that  if  thoy 
found  any  ot  the  bills  of  exchange  were  negotiated  by  the  bank  on 
any  contract  or  understanding,  by  which  the  bank  was  to  have 
more  than  six  per  centum  per  annum,  in  advance,  ^for  the  [496 
loan  of  any  money,  under  whatsoever  name  it  might  be  taken,  if  it 
was  received  in  fact,  for  the  loan,  at  a  rate  of  interest  exceeding 
six  per  centum  per  annum,  any  bill  of  exchange  made  to  carry 
out  such  contract  was  void. 

2.  That  if  tho  jury  should  find  the  bills  of  exchange,  executed 
on  August  1,  1837,  were  made  in  consideration  of  such  usurious 
bill,  in  whole  or  in  part,  or  formed  a  part  of  the  consideration  of 
the  contract  for  the  negotiation  of  said  bills,  or  any  of  them,  that 
such  bill  was  void,  and  tho  bank  not  entitled  to  recover  on  such 
bill  or  bills  of  exchange. 

3,  4,  5,  6,  and  7.  The  court  wore  asked  to  charged  the  jury,  in 
substance,  the  same  in  respect  to  each  of  the  four  bills  in  suit; 
and,  that  if  any  of  the  former  bills  were  void,  for  any  of  the  afore- 
said reasons,  and  they  formed  any  part  of  the  consideration  for 
the  bills  in  suit,  such  bills  were  also  void ;  and  whether  such  void 
bills  immediately  or  remotely  formed  a  part  of  the  consideration 
for  the  bills  in  suit;  and  whether  such  excess  of  interest  was  taken 
immediately  on  the  bflls  in  suit,  or  prior  bills  which  formed  a 
part  consideration  for  the  bills  in  suit,  or  whether  such  excess  of 
interest  was  taken  in  the  name  of  exchange,  or  otherwise,  the 
bank  was  not  entitled  to  recover.  That  any  custom  of  the  banks 
in  Cincinnati,  by  which  they  take  more  than  six  per  cent,  per 
annum  is  void. 

These  instructions  together,  as  prayed  for,  the  court  refused  to 
give;  but  charged  that  the  clause  in  tho  charter  which  permitted 
the  defendants  in  error  to  discount  upon  banking  principles  and' 
usages^  was  as  binding  on  the  Commercial  Bank,  as  the  clause  in 
the  charter  of  the  Bank  of  Chillicothe  was  upon  it;  and  if  the 
Commercial  Bank  violated  its  charter,  in  discounting  a  bill  of  ex- 
change, not  according  to  banking  principles  and  usages,  such  coa- 
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tract  would  be  void.  Bat  these  principles  and  usages  were  the 
general  principles  throughout  the  commercial  world,  and  not 
those  of  the  banks  of  Ohio  morelj.  That  the  usages  of  the  banks 
of  Cincinnati,  whore  the  Commercial  Bank  was  sitaated,  were 
chiefly  to  be  regarded ;  but  the  usages  of  banks  in  the  intorior, 
497]  such  as  Lancaster  and  Cirdeville,  were  entitled  to  ^bnt 
little  weight.  That  the  fact  that  such  usages  existed  in  Cincin- 
nati, and  not  the  legality  thereof,  was  to  be  regarded ;  and  if,  by 
the  established  usages  of  the  other  Cincinnati  banks,  more  than 
six  per  centum  was  taken  on  their  loans,  the  Commercial  Bank 
had  the  right  to  take  more  also. 

The  court  also  charged,  that  the  law,  fixing  the  rate  of' interest, 
prohibited  the  Commercial  Bank  from  taking  more  than  six  per 
centum;  and  if  they  took  more,  the  excess  was  forfeited;  and  if 
they  took  more  than  they  were  authorized  to  do  by  the  usage  of 
banking,  they  forfeited  only  the  excess,  if  they  believed  at  the 
time  they  wore  not  exceeding  banking  principles  and  usages ;  bat 
if  they  took  snch  excess  against  the  usages  of  the  banks  of  the 
city,  the  whole  transaction  was  void.  This  is  substantially  the 
charge  of  the  court,  and,  if  erroneous,  and  the  plaintiff  in  error 
may  have  been  prejudiced  by  it,  the  Supreme  Court  for  Ross  county 
erred  in  affirming  the  judgment. 

In  order  to  understand  the  nature  of  the  defense  and  the  appli- 
cation of  the  charge,  I  have  before  remarked  that  the  evidence 
was  spread  out  in  the  bill  of  exceptions.  It  is  reasonable  to  sup- 
pose all  the  evidence  in  favor  of  the  defendant  below  is  before  us 
in  this  case,  and  the  whole  charge  may  be  disposed  of  in  few  words. 
A  large  portion  of  it,  if  erroneous,  is  so  by  being  too  strongly  in 
favor  of  the  plaintiff  in  error,  and  of  this,  he  has  no  right  to  com- 
plain;  and  as  to  those  parts  of  the  charge  which  may  be  supposed 
to  operate  against  the  plaintiff  in  error,  to  wit,  that  if  the  Com- 
mercial Bank  took  more  than  six  per  centum,  and  acted  in  con- 
formity with  the  usages  of  the  other  banks,  and  such  usages  were 
illegal,  the  illegality  could  not  be  inquired  into  ]  that  if  they  vio- 
lated the  usages  of  banking,  and  did  it  in  good  faith,  the  excess 
only  was  void ;  if  in  bad  faith,  or  in  violation  of  banking  princi- 
ples and  usages,  the  whole  transaction  was  invalid;  and  that  the 
jury  must  principally  regard  the  usages  of  the  banks  of  Cincin- 
nati, and  look  but  little  to  banking  through  the  commercial  world, 
etc.,  it  is  perfectly  clear  the  whole  of  it  is  entirely  out  of  any  Ciise 
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made  by  the  evidence.  There  is  not  one  particle  of  testimony 
condacing  to  prove  any  such  facts.  The  evidence  *i8  per-  [498 
fectly  conclusive,  that  no  more  than  six  per  cent,  interest  was  re- 
ceived ;  and  if  certain  rates  of  exchange  were  received,  they  were 
the  fair  market  rates  at  the  time,  and  often  in  lieu  of  damages  to 
which  the  bank  was  entitled  on  the  protest  of  the  bills,  and  for  a 
less  amount,  when  the  bank  might  have  received  both.  There  was 
no  evidence  of  any  illegal  customs,  usages,  or  principles;  no  evi- 
dence of  any  excess  of  interest ;  and  to  decide  that  the  Commer- 
cial Bank  can  not  deal  in  exchanges,  and  either  buy  or  sell  at  the 
fair  and  honest  market  value,  would,  in  our  view,  contravene  the 
whole  current  of  decisions  in  other  states;  and  there  seems  to  us 
Co  be  nothing  else  in  reality,  in  the  case  at  bar. 

The  judgment  of  the  Supreme  Court  is  affirmed. 

Judgment  affirmed. 


The  Commercial  Bank  of  Cincinnati  t;.  John  Beed. 

Six  per  centum  damages  on  a  protested  bill  of  exchange,  addressed  by  mis- 
take to  the  defendant  in  Ohio,  instead  of  Philadelphia,  where  the  bill  was 
payable,  can  not  be  recovered  back,  nor  be  set  off  against  a  subsequent 
claim,  if  paid  with  a  full  knowledge  of  the  facts. 

Such  damages,  if  settled  and  reserved  by  a  bank  out  of  a  second  bill  of  ex- 
change, discounted  to  pay  the  first,  is  not  evidence  of  a  reservation  of 
more  than  six  per  centum  per  annum,  in  advance,  on  its  loans  and  dis* 
counts. 

This  is  an  action  of  assumpsit,  from  the  county  of  Clinton. 

The  case  was  submitted  to  the  court,  on  the  last  circuit,  in  Clin- 
ton county,  and  reserved  here  for  the  consideration  of  all  the 
judges. 

The  declaration  counts  upon  a  bill  of  exchange,  drawn  by  James 
Beed  and  Absalom  Beed,  on  the  defendant,  John  Beed,  dated  on 
January  2,  1841,  at  Cincinnati,  for  (3,666.99,  payable  to  the  order 
of  Eli  Hall,  at  the  Bank  of  Philadelphia,  four  months  after  the 
date  thereof.  It  is  averred,  that  the  defendant  accepted  this  bill 
of  exchange,  and  that  the  same  was  ^indorsed,  etc.,  and  [499 
came  to  the  possession  of  the  plaintiff.  There  is  also  a  second 
special  count  on  the  same  bill,  with  the  common  money  counts. 
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To  this  declaration,  the  defendaot  filed  a  plea  of  the  general 
issae,  with  a  notice  of  special  matter  in  bar  of  the  action. 

Under  the  plea  and  notice,  the  defense  set  up  is,  that  the  bill 
of  exchange  in  question  was  discounted  by  the  plaintiff,  under  a 
corrupt  agreement,  and  more  than  six  per  centum  reserved,  in  ad- 
vance, as  interest,  and  that,  therefore,  the  bill  in  question  waa 
void.    The  facts  in  proof  are  stated  in  the  opinion  of  the  court. 

Williams  &  Johnston,  with  Wright,  Coffin  &  Miner,  for 
plaintiff. 

Thomas  Corwin,  for  defendant. 

Wood,  T.  In  the  case  of  Creed  against  the  Commercial  Bank 
of  Cincinnati,  at  the  present  term,  it  was  decided  by  this  courts 
that  the  Commercial  Bank  had,  under  its  charter,  the  capacity  to 
reserve  no  more  than  six  per  centum  per  annum,  in  advance,  on  its 
loans,  and  if  a  higher  rate  was  reserved  as  interest,  either  directly 
or  indirectly,  or  by  any  shift  or  device,  the  security  taken  would 
be  void ;  and  the  reasons  for  that  opinion  are  fully  stated  in  that 
case*  A  majority  of  the  court  see  no  reason  to  change  the  ground 
there  assumed.  It  is  necessary,  therefore,  to  ascertain  the  facts. 
From  the  depositions  on  file,  it  appears  the  Beeds,  who  are  parties 
to  this  bill,  were  drovers  of  cattle  to  the  Philadelphia  market, 
and,  for  that  purpose,  occasionally  borrowed  money  of  the  plaint- 
iff, and  made  their  paper  payable  in  Philadelphia.  The  bill  in 
question  was  bought  by  the  plaintiff.  Seventy  dollars  were  re- 
served as  inj^erest,  being  less  than  at  the  rate  of  six  per  centum  per 
annum,  for  the  time  the  bill  had  to  run.  The  proceeds  of  the  bill 
were  paid  on  the  defendatib*s  check. 

The  plaintiff's  clerk  testifies,  that  the  plaintiff  had  before  pur- 
500]  chased  a  bill  drawn  by  Absalom  Reed,  dated  *July  8,  1840, 
for  93,500,  payable  at  four  months,  in  Philadelphia,  and  accepted 
by  the  defendant,  John  Beed,  and  by  mistake  addressed  to  him  in 
Ohio.  This  bill  was  protested  for  non-payment.  The  costs  and 
interest,  after  maturity,  933.65  ;  $210  for  six  per  centum  damages; 
and  $3,500  for  principal  in  the  bill ;  in  the  aggregate,  $3,743.65 
was  computed  and  paid  from  the  avails  of  the  bill  in  suit,  which 
was  discounted  for  that  purpose,  by  John  Beed,  the  delondunt's 
check  for  $3,595.65,  and  $150  in  cash. 

In  the  language  of  counsel,  we  may  inquire,  where  is  the  usury? 
It  is  said  to  exist  in  the  reservation  of  the  $210,  on  the  discount 
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of  the  bill  in  sail,  as  bix  per  ceDtum  damages.  It  is  true  these 
damages  could  not  bo  recovered  at  law  by  the  bank,  because  the 
bill  was  addressed  to  the  drawee  and  acceptor  in  Ohio,  instead  of 
Philadelphia.  In  answer  to  this,  the  proof  is,  that  by  the  agree- 
ment of  the  parties,  the  bill  was  to  have  been  drawn  on  Eecd,  in 
Philadelphia,  and  a  sheer  mistake  prevented.  There  was,  there- 
fore, a  moral  obligation,  after  the  protest  of  the  bill,. to  rectify 
the  mistake,  and  pay  the  damages ;  and  with  a  full  knowledge  of 
these  facts,  and  supported  by  this  moral  consideration,  it  was 
agreed  they  should  be  paid  on  the  discount  of  the  bill  in  suit, 
and  wore  applied  accordingly.  It  does  not  appear  to  us  that  this 
evidence,  by  any  means,  sustains  the  defense.  It  is,  however, 
urged  by  counsel,  that  these  damages  should  be  deducted  from 
the  amount  of  the  bill,  if  their  receipt  does  not  constitute  usury, 
and  avoid  it  ab  origins. 

We  think  differently ;  upon  a  moral  consideration,  if  money  is 
paid,  or  upon  an  agreement  for  usurious  interest,  if  it  be  exe- 
cuted, and  the  interest  once  advanced,  the  parties  arc  pari  delicto, 
and  it  can  not  be  recovered  back. 

Judgment  must  be  entered  on  the  verdict. 

Judgment  for  plaintiff. 


*Thi  Commxboial  Bank  of  Cincinnati  v.  Absalom  Beid    [501 

ET  AL. 

Action  of  assumpsit  from  Clinton  county. 

Wood,  J.  This  suit  was  on  the  same  bill  of  exchange*  The 
same  defense  is  presented  as  in  the  case  of  the  Commercial  Bank 
of  Cincinnati  v.  John  Reed,  reported  above,  and  the  decision  in 
that  case  determines  this.    Judgment  for  plaintiff. 

Williams  &  Johnston,  with  W&ight,  Covvin  &  Miner,  for 
plaintiff. 

Thomas  Corwin,  for  defendant. 
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Hoaais  Seely  v.  The  State  of  Ohio. 

• 

A  special  act,  authorizing  the  complainant  to  file  a  bill,  as  in  chancery, 
against  the  state,  and  requiring  the  cause  "  to  be  decided  upon  principles 
of  justice  and  good  faith,"  will  be  construed  as  intending  to  relieve  the 
complainant  from  all  technical  objections  that  might  arise  in  a  proceeding 
according  to  the  known  usages  of  law  and  chancery,  and  as  conferring 
power  upon  the  court  to  examine  the  claim  in  the  spirit  of  liberality, 
which  would  be  proper  for  the  general  assembly  to  exercise. 

Anticipated  profits,  or  speculations  in  real  estate,  can  not  be  reoovored  «• 

damages  on  u  breach  of  a  contract. 
Actaal  expenditures,  under  the  contract,  can  be  recovered. 

This  is  a  petition  in  the  nature  of  a  bill  in  chancery  against  the 
State  of  Ohio,  under  a  special  act  of  the  general  assembly,  passed 
March  12,  1839,  37  Ohio  L.  220,  which  provided:  "That  Morris 
602]  Seely,  of  the  county  of  Montgomery,  be  *and  he  is  hereby 
authorized  and  empowered  to  institute,  commence,  and  prosecute 
an  amicable  suit,  by  filing  his  petition  in  the  nature  of  a  chancery 
proceeding  in  the  court  of  common  pleas,  within  and  for  the 
county  of  Montgomery,  at  any  time  alter  the  passage  of  this  act, 
against  the  State  of  Ohio,  lor  the  recovery  of  any  and  all  such 
damages  which  he  may  have  sustained  by  reason  of  the  non-per- 
formance upon  the  part  of  the  state  of  any  contract  entered  into 
by  her  duly  authorized  agents  with  the  said  Morris  Seely,  which 
suit  in  chancery,  so  commenced,  shall  be  investigated  and  decided 
by  said  court  upon  the  principles  of  justice  and  good  faith,  and 
upon  the  final  hearing  of  the  cause,  upon  the  principles  aforesaid, 
the  court  shall  render  such  decree  as,  in  their  opinion,  the  princi- 
pies  of  justice  and  good  faith  demand." 

There  was  in  the  act  a  proviso  :  "  That  nothing  in  this  act 
contained  shall  be  so  construed  as  to  recognize  the  existence  of 
any  contract  between  the  State  of  Ohio,  or  her  duly  authorized 
agents,  and  the  said  Morris  Seely,  on  which  said  Seely  should  be 
entitled  to  recover  damages." 

In  January,  1829,  Morris  Scely  made  a  proposition  to  the  board 
of  canal  commissioners  to  "sell  to  the  State  of  Ohio  any  quantity 
of  land,  not  exceeding  ten  acres,  at  such  price  as  the  board  of 
canal  commissioners,  or  the  acting  canal   commissioners,  should 
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consider  a  fair  price,  at  sac!)  point  or  points  as  be  or  thej  shoald 
deem  the  most  eligible  for  the  control  of  sach  water  power,  or  he 
wonld  lease  the  water  privileges  at  IMOO  a  year  for  the  .first  ten 
years,  and  subject  to  a  reappraisement  perpetually. 

"  Tonr  immediate  attention  to  this  proposition  will  be  gratifying 
to  me,  inasmuch  as  it  would  enable  me,  in  case  we  should  agree, 
to  facilitate  the  excavation  of  a  basin,  and,  I  would  beg  leave  to 
add,  advance  the  great  interests  of  the  state  generally,  and  those 
of  the  town  of  Dayton  in  particular.*' 

To  this  proposition  the  following  reply  was  made : 

"OflBce  of  the  Canal  Commissioners,  Columbus,  January  15, 
1839.  The  proposition  of  Morris  Seely  to  convey  to  the  state, 
for  the  use  of  the  canal  fund,  one  or  more  acres  of  ground,  or 
*out-]ot8  number  three  or  seventeen,  in  the  town  of  Dayton,  [503 
for  the  purpose  of  selling  or  leasing,  on  said  ground,  the  water 
which  passes  from  the  feeder  into  the  canal  below  was  considered ; 
whereupon,  it  was  resolved,  that  the  board  will  purchase  of  said 
Seely  one  or  two  acres  of  ground,  at  the  rate  of  $500  per  acre,  to 
bo  selected  by  the  acting  commissioner,  provided  the  title  is  made 
free  from  incumbrances,  and  the  said  Seely,  or  others  interested 
shall  make  a  cut  from  the  canal,  and  upon  the  same  level,  up  to  a 
convenient  point  for  the  use  of  the  water  upon  said  Seely's  ground 
for  the  free  flow  of  the  tail-race  water  into  the  canal/'  To  which 
reply  is  added,  "  I  concur  in  opinion  with  the  board  of  canal  com- 
missioners in  relation  to  the  purchase  of  the  lot  or  lots  mentioned 
in  the  within  agreement,  apd  my  assent  to  the  contract  is  hereby 
given.    February  20,  1829.    A.  Trimble." 

Two  and  a  half  acres  of  land  were  selected,  a  conveyance  made 
to  the  state,  and  the  purchase  money  paid. 

Seely  went  on  to  construct  the  race,  and,  with  a  view  to  specu- 
lation, made  along  the  line  of  the  race  large  purchases  of  land, 
which  was  laid  out  in  town  lots. 

In  November,  1829,  the  race  being  in  a  great  measure  completed, 
the  commissioners,  at  the  request  of  Seely,  advertised  a  sale  of 
water  power.  The  sale  was  enjoined,  upon  petition  in  chancery, 
against  Micajah  T.  Williams,  canal  commissioner,  by  Cooper's 
heirs,  which  injunction  continued  in  force  until  dissolved  by  the 
court  in  bank.    Cooper  v,  Williams,  4  Ohio,  255. 

Iq  the  meantime  Seely  had  become  insolvent,  and  made  an 
assignment  to  the  commissioner  of  insolvents.    The  race  was  left 
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UDCornpleted,  the  work  abandoned,  and  the  speculation  failed 
At  the  session  of  the  legislature  in  1833,  '34,  Seely  petitioned 
for  relief,  and  $6,000  were  granted  to,  and  accepted  by  him  from 
the  state. 

In  March,  1839,  Seely  being  a  member  of  the  general  assembly, 
the  special  act  authorizing  him  to  file  a  petition  against  the  stato 
was  passed. 

504]  *Under  this  act,  a  petition  was  filed,  setting  forth  the 
transactions  between  Seely  and  the  board  of  canal  commissioners^ 
alleging  that  he  had  been  indaced,  by  representations  of  the  board 
or  some  members  thereof,  to  sell  his  land  to  the  state,  and  to  un- 
dertake the  construction  of  the  race  or  canal,  in  which  he  had 
actually  expended  nine  or  ten  thousand  dollars;  that  he  had  also, 
in  consequence  of  said  representations,  made  large  purchases  of 
real  estate,  with  a  view  to  sale  for  profit,  and  from  which,  if  the  work 
had  been  completed,  and  the  water  power  sold  out  by  the  state,  as 
contemplated,  he  would  have  realised  many  thousand  dollars  profit. 

That,  in  consequence  of  the  injunction  and  unnecessary  delay, 
he  had  been  involved  in  pecuniary  embarrassments,  and  had 
suffered  great  losses,  and  the  state  having  abandoned  the  original 
design  of  selling  out  the  water,  as  contemplated,  he  had  been  de- 
prived of  all  his  anticipated  profits,  etc.,  etc.  Compensation  was 
claimed  for  the  work  and  expenditures  on  the  race,  for  the  value 
of  the  land  occupied  by  the  race,  which  was  now  abandoned,  and 
for  the  loss  of  anticipated  speculations  on  lands  and  town  lots. 
The  cause  had  been  referred  to  a  master,  and  much  testimony 
taken  on  the  part  of  Seely,  in  respect  to  the  value  of  the  work, 
and  of  the  land  occupied  by  the  race,  and  of  the  probable  specu- 
lations, which,  on  certain  contingencies,  Seely  might  have  realised. 

And,  from  the  master's  report,  two  estimates  were  presented. 

The  first  claiming  to  recover  for — 

"The  loss  only  sustained  by  the  increased  value  of  the  lots,  not 

being  realized  by  Seely : 

"The  loss  of  profits  on  60  lots,  on  plat  4,  bought  of 
Brabham,  and  sold  by  Seely,  on  July  23,  1829, 
and  interest, I  8,104  66 

"To  damages  by  loss  of  increased  value  on  188  lots,    29,727  50 

"  Loss  of  increased  value  of  one-third  of  321,  on  plats 

3,  6,  and  6, 13,910  00 
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*The  second,  claiming  for  " loss  sustained  by  the  complain-  [605 
ant  by  costs  of  excavating  lands  for  right  of  way,  depreciation  of 
value  of  lots,  abating  the  $5,000  paid  by  the  state,  with  interest; 
also,  the  actual  sale  money  of  the  Brabham  lots,  abating  the  de- 
preciation of  $50  on  each  lot  subdivided,  sixty  in  number. 

"  To  balance  of  cost  of  excavation,  with  interest,  after 

deducting  the  $5,000  appropriated,  with  interest,     $8,308  34 

"  To  the  amount  of  sales  of  lots  got  of  Brabham,  60  in 
number,  with  interest  from  the  day  Soely  sold, 
on  July  23,  1829,  to  May,  1842,        -        -        -      8,104  66 

''To  value  of  land  occupied  by  highway  and  canal, 

8  75- 100  acres,  at  $200  per  acre,  with  interest,       3,062  50 

"  To  loss  occasioned  by  the  depreciation  of  all  the  lots,     17,750  00 

$37,225  50 
"Deduct  depreciation  on  60  of  Brabham's  lots,  $50 

per  lot, 3,000  00 

''.Amount  of  decree  under  this  calculation,        -        -  $34,225  50*' 

An  answer  was  put  in,  on  the  part  of  the  state,  in  which  it  was 
insisted  that  no  other  contract  was  made  by  the  state  or  its  agents, 
with  Soely,  than  for  the  purchase  of  the  two  and  a  half  acres  of 
land,  for  which  it  was  admitted  he  was  paid  at  the  time.  That  the 
digging  of  the  race,  and  the  purchase  of  lands,  and  laying  out 
town  lots,  was  his  own  act,  in  view  of  anticipated  profits,  for  the 
failure  of  which  the  state  was  in  no  way  accountable.  That  even 
supposing  such  contract  had  been  made,  the  completion  of  the  race 
by  Seely,  was  a  condition  precedent,  which  was  never  complied 
with.  That  had  such  contract  existed,  and  wore  there  no  default 
by  him,  he  had  received  from  the  state  $5,000,  in  full  satisfaction 
and  discharge  of  all  claims.  And,  finally,  that  having  made  an 
assignment  to  the  commissioner  of  insolvents,  %fler  the  [606 
alleged  breach  on  the  part  of  the  state,  whatever  interest  he  had 
passed  to  the  commissioner  for  the  benefit  of  his  creditors,  so  that 
in  no  possible  view  could  Seely  have  any  right  to  recover. 
P.  P.  Lowe,  Odlin  &  Schenck,  and  Thomas  Corwin,  for  Seely, 
J.  Crane,  D.  Peck,  and  E.  M.  Stanton,  for  the  state. 

BiRCHARD,  J.  This  proceeding  is  had  under  a  private  act  of  the 
general  assembly,  which  authorizes  complainant  to  sue  for  any 
damages  sustained  by  reason  of  the  non-performance  of  any  con- 
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tract  ontered  into  with  him  by  the  duly  authorised  agent  of  the 
Btate,  and  requires  the  court  *Uo  decide  the  controversy  upon  the 
principles  of  justice  and  good  faith." 

The  first  difficulty  which  we  meet  in  the  investigation  of  this 
case,  arises  upon  a  construction  of  the  special  act  conferring  juris- 
diction. Are  wo  required  to  be  governed  by  the  known  rules  of 
law  and  equity  as  applied  between  man  and  man,  or  by  the  prin- 
ciples of  a  more  enlarged  rule  of  moral  right,  untrammeled  by 
technical  rules? 

This  is  made  a  question.  If  the  object  was  to  leave  us  to  deter- 
mine the  merits  agreeably  to  the  well-recognized  rules  of  chan- 
cery and  law,  it  may  be  presumed  that  no  specific  directions  would 
have  been  found  in  the  act,  or,  at  least,  that  v^ords  would  have 
been  used  of  a  definite  and  certain  legal  import.  Instead  of  which 
we  are  directed  to  observe  no  other  guide  than  justice  and  good 
faith.  Oases  daily  arise  between  individuals,  in  which  strict 
morality  imposes  higher  obligations  upon  a  party  than  could  be 
enforced  in  chancery.  In  some  of  them  the  obligation  of  good 
faith,  as  the  words  are  usually  understood  by  mankind,  would  re- 
quire performance.  As  if  one  were  to  make  a  naked  agreement 
to  aid  another,  which  would  lead  to  a  great  expenditure  of  money 
in  expectation  of  that  aid,  and  after  the  expense  incurred,  the 
promise  should  be  violated.  This  would  give  no  right  of  action  in 
607]  any  court,  *yet  no  moralist  would  pretend  that  good  &ith 
bad  not  been  broken. 

Whatever  may  have  been  the  motive  of  the  general  assembly  in 
conferring  this  jurisdiction  upon  us — ^whether  it  was  done  for  the 
sole  purpose  of  bringing  into  exercise  the  facilities  provided  for 
courts  in  collecting  facts,  or  for  any  other  purpose — ^it  seems  to  us 
that  wo  are  made  arbiters  by  the  act,  between  the  state  and  a 
fellow-citizen,  by  a  jurisdiction  specially  conferred,  to  be  exercised 
sui  generis,  and  that  it  is  our  duty  to  be  governed  by  those  liberal 
principles  which  should  be  tho  guide  of  a  committee  of  either 
house  of  the  general  assembly.  Under  these  views  of  the  power 
conferred  upon  us  and  of  our  duty,  we  feel  untrammeled  by  the 
technicalities  of  the  law  and  at  liberty  to  adjust  this  controversy 
upon  as  liberal  principles  as  could  the  general  assembly,  had  the 
duty  not  been  delegated  to  us.  Guided  by  these  rules,  the  first 
inquiry  is,  did  any  of  the  duly  authorized  agents  of  the  state  enter 
into  a  contract  with  complainant,  which  has  not  been  kept  and 
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performed  in  good  faith,  whereby  he  has  sustained  damage? 
There  was  a  contract  for  the  sale  of  two  acres  of  land.  The  land 
was  conTeyed  pursuant  to  it.  The  object  of  the  complainant  in 
vending  this  property  was  to  secure  the  flow  of  the  surplus  water 
of  the  canal  through  complainant's  adjoining  land;  and  it  was 
understood,  between  him  and  the  agent  of  the  state,  that*be  should 
construct  a  tail-race  at  his  own  expense,  looking  to  the  enhanced 
value  of  the  lands,  to  be  caused  by  the  flow  of  water,  for  his  re- 
muneration. The  essence  of  the  agreement,  and  the  inducement 
held  out  by  the  state,  although  not  embraced  in  the  deed,  was 
that  the  surplus  water,  to  the  amount  of  two  thousand  cubic  feet 
per  minute,  should  be  turned  into  this  channel ;  and,  aside  from 
technical  rules,  we  ought  to  treat  this  engagement  as  a  part  of 
the  contract  Seely  had  a  right  to  expect  the  surplus  water  would 
be  turned  in  that  direction.  It  was,  in  part,  the  consideration 
which  induced  him  to  make  the  ^le,  and  the  sole  consideration 
for  expending  money  in  purchasing  and  dedicating  the  ground 
occupied  by  the  basin  and  race,  and  in  excavating  the  same. 

♦For  throe  years  the  state  was  enjoined  from  complying  .[50S 
with  the  agreement  on  her  part,  and  when  the  injunction  was  dis- 
solved, justice  and  good  faith  required  that  the  surplus  water 
should  have  received  the  direction  originally  designed.  But  for 
some  probable  or  sufficient  cause  it  was  deemed  to  be  for  the 
public  interest  to  do  otherwise.  No  legal  contract  was  violated  in 
so  doing,  and  yet  justice  and  good  faith  to  Seely  were  disregarded, 
for  he  was  left  with  a  useless  piece  of  canal  on  hand,  and  all  hopen 
and  means  of  realising  the  costs  and  expenses  of  constructing  ii 
were  destroyed,  save  that  which  he  is  now  pursuing. 

We  believe  that  compensation  should  be  made  to  him.  That  is, 
if  we  were  acting  as  legislators  we  would  support,  by  our  votes, 
a  bill  passed  upon  these  principles. 

Claims  have  been  presented  to  the  amount  of  from  $30,000  to 
150,000,  for  the  losses  sustained  in  the  depreciation  of  real  estate, 
purchased  with  a  view  to  speculation,  and  now  rendered  of  little 
value,  owing  to  the  diversion  of  the  water  of  the  canal,  contrary 
to  the  understanding  of  the  parties.  These  items  of  the  master's 
report  must  be  rejected.  It  is  possible  that  profits  to  this  amount 
might  have  been  realized  by  the  complainant  if  the  state  had  ful- 
filled the  engagement  of  the  canal  commissioner.  This,  however, 
could  have  only  happened  by  sales  of  property  at  an  increased 
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price  beyond  the  parchase  money,  acquired  by  purcbaseB  made 
subsequently  to  the  date  of  the  contract  entered  into  with  the 
state.  It  would  be  injustice  to  the  state  to  hold  the  complainant 
entitled  to  anticipated  profits  of  this  nature.  In  fact,  he  had  no 
such  profit,  and  can  not,  therefore,  with  strict  propriety,  be  con- 
sidered as.  having  sustained  a  damage  in  losing  what  he  did  not 
possess.  If  this  is  correct  reasoning,  the  only  claim  which  ho  caa 
sustain  is,  for  constructing  the  race  through  which  the  waters  of 
the  canal  were  to  pass,  between  the  points  of  leaving  and  being 
returned  to  the  main  channel,  and  the  value  of  the  land  dedicated 
to  the  state  and  destroyed.  All  else  was  a  matter  of  private  speca- 
i>09]  lation,  with  which  it  seems  the  state  *had  nothing  to  do. 
These  are  the  only  items  of  the  report  which  should  not  be 
wholly  rejected. 

The  report  embraces  all  the  expenditures  made  by  the  com- 
plainant in  excavating  the  race,  grading  streets,  etc.,  prior  to  his 
insolvency.  How  great  a  proportion  was  for  work  upon  the  race 
itself,  does  not  appear,  nor  does  the  testimony  and  report  furnish 
us  with  the  means  of  determining.  It  must  be  returned  to  the 
county,  with  directions  to  the  master  to  take  further  testimony, 
and  report  in  accordance  with  these  principles. 

It  remains  to  dispose  of  an  objection  to  complainant's  right  to 
prosecute  this  petition,  since  his  assignment  to  the  commissioner 
of  insolvents.  In  the  views  which  we  have  taken  of  the  case,  the 
act  under  whigh  we  have  jurisdiction  in  this  matter  confers  all 
the  right  that  complainant  has  to  anything  that  may  be  decreed 
in  his  iavor.  At  law,  or  in  equity,  ho  had  no  interest  which  could 
pass  to  a  commissioner  of  insolvents.  He  had  not  so  performed 
as  to  acquire  such  legal  right,  even  if  the  state  could  be  sued  as  a 
natural  person  ;  consequently  the  interest  in  this  claim  is  confer- 
red by  the  bill,  and  is  a  grant  to  him,  subsequent  to  the  assign- 
ment, based  upon  his  moral,  as  contradistinguished  from  his  legal 
rights. 

Lane,  C.  J.,  dissenting.  I  can  not  bring  my  mind  to  concur 
with  the  views  of  my  brethren  in  this  case. 

When  the  legislature  committed  the  interests  of  Seely  to  our 

hands,  to  be  determined  by  the  principles  of  justice  and  goodfaith^ 

I  do  not  understand  that  they  have  given  us  any  other  rules  than 

those  which  always  guide  the  conscience^of  the  chancellor.     I  cer«> 
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tsinlj  can  not  infer  that  the  state  intended  to  exercise  a  spirit  of 
reckless  generosity  at  a  season  when  it  is  unable  to  meet  its  hon- 
-est  debts. 

I  can  not  attach  to  this  contract  any  terms  except  those  which 
the  parties  have  written.  Seely  offered  to  sell  the  state  any  qaan- 
tity  of  land  not  exceeding  ten  acres,  at  |500  an  acre.  The  state 
accepted  two  acres  if  Seely  would  construct  a  tail-race.  This  is 
all.  The  state  took  as  owner  *in  fee,  without  obligation  to  [510 
use  it  in  any  particular  manner.  That  it  should  be  so  used,  Seely 
trusted,  not  to  the  stipulations  of  the  contract,  but  to  the  interests 
of  the  purchaser.  His  schemes  of  improvement,  his  plans  of  ac- 
tion, his  efforts  to  make  his  land  the  seat  of  business,  were  mo- 
tives which  led  him  to  make  the  offer,  but  matters  in  which  the 
state  incurred  no  obligation.  His  hopes  and  expectations  were 
not  created  by  the  agents  of  the  state,  nor  does  anything  they 
have  done  impose  upon  it  the  obligation  to  indemnify  him  for  his 
failure  or  disappointment. 

But,  admitting  the  state  was  bound  to  transmit  water  from  the 
<canal,  on  Seely's  land,  I  do  not  perceive  how  Seely  has  placed 
himself  in  a  position  to  claim  this  duty.  The  race  which  Seely 
should  prepare  has  never  been  completed ;  the  means  of  perform- 
ance which  Seely  should  provide,  have  never  yet  been  rendered 


Admitting  the  obligation,  and  the  failure  of  the  state  to  comply 
with  it,  it  seems  to  me  Seely  has  already  received  the  amplest 
-compensation  for  all  losses  ho  sustained  from  this  failure,  by  the 
$5,000  which  have  been  already  paid.  Bat,  even  if  he  has  not, 
the  acceptance  of  that  sum  on  a  claim  he  preferred,  is  to  be  taken 
as  a  satisfaction  of  that  claim. 

But,  passing  over  all  other  difficulties,  and  conceding  the  liabil- 
ity to  make  this  compensation,  it  belongs  to  his  creditors,  and  should 
be  distributed  to  them  through  the  commissioner  of  insolvents,  to 
whom  he  has  assigned  his  effects,  but  who  is  not  a  party  to  this 
bill. 

It  is  with  the  most  profound  respect  for  the  opinion  of  my 
brethren,  I  feel  constrained,  for  these  reasons,  to  record  my  dis- 
eenU 
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611]  ^HE  Stats  of  Ohio,  sz  bblations  Abuah  Iyeb,  v.  Gsobcv 

W.  Choati. 

The  legislature  may  change  the  boundaries  of  a  county,  and  when  such  change 
places  an  associate  Judge  within  the  limits  of  another  county,  who  does 
not,  within  a  reasonable  time,  remove  into  the  limits  of  the  county  for 
which  he  was  appointed,  he  forfeits  his  office. 

A  person  who  attempts  to  exercise  the  office  of  associate  Judge  in  a  ooaatf 
wherein  he  does  not  reside,  is  guilty  of  intrusion  and  usurpation. 

The  legislature  may  fill  a  vacancy  that  has  happened,  or  that  is  certain  to- 
happen,  before  the  meeting  of  the  next  general  assembly. 

This  is  an  informatioD,  in  the  natare  of  a  quo  warranto^  front 
HaroD  coanty. 

The  relator  alleges,  that  on  March  19,  1840,  the  defendant,  late^ 
a  resident  of  said  county,  but  then  a  resident  of  the  coanty  of 
Erie,  did  usurp,  intrude  into,  and  unlawfully  exercise,  and  from 
thence  up  to  August  4,  1840,  continued,  without  any  right,  to  ez» 
ercise  the  office  of  an  associate  judge  of  the. court  of,  common 
pleas  of  said  coanty  of  Huron,  contrary  to  the  constitution  and 
statutes  of  the  state  ot  Ohio. 

The  relation  also  sets  forth,  that  said  Choate,  by  the  act  extend- 
ing the  county  of  Erie,  became  a  resident  thereof,  and  that  on 
March  14,  1840,  said  Ives  was  duly  elected  to  said  office,  and  on 
the  20th  day  of  March  was  commissioned  as  such  judge,  and  on 
the  26th  day  of  March  took  the  oath  of  office  required  by  law, 
and  became  entitled  to  exercise  the  duties  of  said  office. 

To  this  information  the  defendant  has  pleaded  not  guilty,  and 
has  also  traversed  the  right  set  up  by  Ives  to  the  office. 

The  case  is  submitted  on  an  agreed  state  of  facts,  which  8how» 
that  Choate  was  elected  and  received  a  commission  as  associate 
612]  judge  of  Huron  county,  on  which  he  duly  took  the  ^ath  of 
office  on  April  28,  a.  d.  1838 ;  that  he  then,  and  ever  since,  has 
resided  in  the  town  of  Milan,  and  has  exercised  the  office  of  aa 
associate  judge  of  Huron  county ;  that  Milan  was  attached,  by 
the  act  of  the  General  Assembly  of  March  6,  a.  d.  1840,  to  tho^ 
county  of  Brie;  that  said  Ives  was  elected  on  March  14, 1840, and 
commissioned  on  March  20,  1840,  as  associate  judge  of  Huron 
county,  and  a  certificate  of  his  due  qualification  deposited  with 
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the  clerk  of  the  court  of  common  pleas  of  said  county,  on  March 
30,  1840 ;  that  at  a  special  term,  and  at  the  May  term  of  the  court 
of  common  pleas,  in  the  year  1840,  ives  appeared  and  claimed 
his  seat ;  but  Ghoate  refused  to  give  it  up,  and  sat  in  court,  with 
the  concurrence  of  the  other  persons  claiming  to  act  as  the  judges 
of  the  court  of  common  picas. 

John  Whitbeck  and  D.  Hiogins,  for  relator. 

£oALT  &  WoBCESTEB,  for  defendant. 

No  arguments  were  furnished  to  the  reporter. 

BiRCHABD,  J.  The  constitution  of  this  state  authorizes  the  gen- 
oral  assembly  to  create  new  counties  and  to  change  or  alter  the 
boundaries  of  old  ones.  The  only  limit  to  this  power  is  a  pro- 
hibition against  creating  a  new  county  of  less,  or  the  reduction  of 
An  old  county  to  less,  than  an  area  of  400  square  miles.  There  is 
nothing  in  the  instrument  whatever  that  further  restricts  this  right 
of  the  general  assembly,  and  it  is  not  necessary  to  hold,  nor  should 
it  be  held,  by  any  implication  that  does  not  force  itself  irrresisti- 
bly  upon  the  mind,  that  this  convenient  power  of  modifying  the 
limits  of  counties  is  to  be  restricted  beyond  the  letter  of  the  con- 
istitution  itself.  It  is  a  prerogative  belonging  to  the  sovereignty 
of  the  state,  and  no  sovereignty  can  be  presumed  to  have  parted 
with  any  power  essential  to  the  public  welfare,  nor  can  *it  [518 
be  adjudged  to  have  parted  with  it,  without  express  and  unequiv- 
ocal evidence  showing  the  £Etct  affirmatively. 

This  being  the  law,  how  stands  the  case  of  the  defendant?  He 
had  been  elected  and  commissioned  as  an  associate  judge  of  the 
oouhty  of  Huron,  for  a  term  limited  by  the  constitution  to  a  period 
of  seven  year  if  so  long  he  behaved  well,  and  if  so  long  he  resided 
in  the  county  lor  which  he  was  so  elected. 

The  words  of  the  constitution  are  (art.  3,  sec.  3),  '<  There  shall 
be  appointed  in  each  county,  not  more  than  three  nor  less  than 
two  associate  judges,  who,  during  their  continuance  in  office,  shall 
reside  therein." 

What,  then,  is  the  effect  of  the  commission  which  was  granted 
to  defendant,  Ghoate?  Bid  it  authorize  him  to  claim  the  office 
of  judge  for  Huron  county  after  his  political  connection  with  that 
community  had  ceased?  Gould  he  act  as  a  conservator  of  the 
peace  therein  ?  The  constitution  is  mandatory,  "  he  thall  reside 
therein''    No  one  could  contend  that  a  voluntary  removal  was 
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not  a  forfeiture  and  resignation  of  his  office.  Indeed  tho  legisla- 
tare  of  this  state  have,  bj  express  enactment,  declared  that  it 
shall  be  so  held.  Can  it  make  any  difference  when  this  removal 
is  effected  by  the  exorcise  of  a  constitutional  right  of  the  general 
assembly  and  by  an  act  of  omission  in  the  officer?  It  seems  to 
us  it  can  not.  It  is,  however,  alleged  that  this  rule  will  enable 
the  legislature,  at  any  time,  by  a  general  law,  to  oust  from  office, 
without  the  form  of  impeachment  and  in  violation  of  the  spirit 
of  the  constitution,  many  associate  judges  and  any  president  judge 
of  this  state,  by  changing  the  limits  of  the  counties  and  of  the 
circuits  in  which  they  severally  reside,  so  as  to  place  their  resi- 
dence in  some  other  county  or  circuit.  Arguments  of  this  nature, 
which  assume  the  possibility  that  a  co-ordinate  branch  of  gov- 
ernment will  wantonly  violate  its  plain  duty,  ought  to  be  held  of 
little  weight  in  a  court  of  justice  where  the  legal  presumption 
obtains  that  every  legal  functionary  will  faithfully  observe  the 
obligations  of  duty  imposed  upon  him  by  his  oath  of  office.  The- 
general  assembly,  if  it  should  ever  attempt  to  violate  a  measure, 
514]  as  the  argument  supposes,  could  not  effectually  Accomplish 
the  object.  The  judges  would,  in  all  cases,  be  able  to  defeat  the 
scheme  by  a  seasonable  removal  within  the  newly  prescribed 
limits  of  his  county  or  circuit.  So,  in  this  case,  had  Ghoate  pre- 
ferred to  retain  his  office,  he  could  have  changed  his  residence 
after  the  passage  of  the  act  attaching  Milan  to  the  county  of  Brie. 
This  he  neglected  to  do  at  the  time;  neglected  to  do  when  the 
special  court  was  called  requiring  his  official  attendance ;  neglected 
to  do  so  at  the  May  term  of  the  court,  and  still  neglected  up  to- 
the  2d  day  of  August. 

We  are  of  the  opinion  his  right  to  the  office  of  associate  judge 
of  the  county  of  Huron  was  forJeitcd,  and  that  he  is  guilty  of  the- 
usurpation  and  intrusion  with  which  he  stands  charged  in  the  in- 
formation. 

Our  next  duty  is  to  ascertain  the  rights  of  Abijah  Ives.  Sec- 
tion 3  of  the  statute  (Swan's  Stat.  770)  requires  us  to  pass  upon 
his  rights.  He  has  received  a  regular  commission  as  an  associate 
judge  of  Huron  county,  and  has  bsen  duly  qualified,  which  i» 
ample  evidence  of  his  right  to  claim  and  exercise  the  duties  of 
that  office,  unless  there  is  something  in  the  case  agreed  showing 
that  the  general  assembly  transcended  their  powers  in  going  into 
the  election  in  the  manner  stated.  It  is  contended  that  no  eiec* 
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tioD  coald  have  been  legally  held  at  that  time,  inasmuoh  as  no 
vacancy  had  then  occurred,  and  none  coald  have  been  legally  an- 
ticipated. If  the  facts  were  clearly  such  as  the  position  assumes 
there  would  be,  doubtless,  greater  difficulty  in  the  case  than  wo 
now  have  to  encounter.  It  is  certain,  from  the  agreed  case,  tluit 
at  the  time  of  the*  election  the  general  assembly  had  no  reason  to 
expect  that  a  vacancy  would  be  prevented  by  the  removal  of  the 
defendant  within  the  newly-prescribed  limits  of  the  county.  "We 
may  presume  that  the  members  of  the  two  houses  understood  the 
tenure  of  office,  and  the  condition  on  which  it  was  held  by  the 
defendant,  Choate.  If  so,  they  knew  that  without  such  removal 
by  him  there  would  be  a  vacancy  ;  and,  if  so,  it  would  be  but  an 
ordinary  exercise  of  their  power  to  provide  for  it. 

*"Whatever  may  have  been  the  practice  of  other  states,  we  [615 
know  that,  from  the  earliest  history  of  Ohio,  it  has  been  the  prac- 
tice of  the  general  assembly  to  provide  for  vacancies  that  are 
likely  to  happen  daring  the  term  of  office  of  the  persons  com- 
posing their  own  body.  Three  of  the  members  of  this  present  court 
have  held  judicial  offices  on  appointments  thus  made,  and,  indeed, 
the  bench  of  the  Supreme  Court  has  scarcely  ever  been  filled 
without  one  or  more  of  its  members  holding  his  commission  in 
virtue  of  such  an  appointment,  and  we  have  yet  to  learn  that  the 
right  has  been  seriously  questioned.  A  practical  construction  of 
the  power  conferred  by  the  constitution — so  frequently  exercised 
by  the  general  assembly — so  long  acquiesced  in,  and  which  is 
coeval  with  the  instrument  itself,  ought  not  to  be  questioned  for 
slight  reasons.  We  feel  bound  to  consider  it  correctly  settled  that 
the  legislature  of  this  state  has  the  right,  at  its  regular  session, 
to  fill  an  elective  office  in  all  cases  where  a  vacancy  is  to  happen 
prior  to  the  ensuing  annual  meeting  of  the  general  as8embly. 

From  the  agreed  case,  it  appears  that  Ives*  election  was  held  on 
March  14, 1840,  and  that  a  resolution  passed  both  houses  declaring 
a  vacancy,  which  bears  date  on  the  17th  day  of  March.  There  is 
this  discrepancy  in  dates.  It  is,  however,  easily  accounted  for  by 
persons  familiar  with  the  proceedings  of  legislative  bodies.  The 
election  always  appears  to  have  been  held  on  the  true  day.  The 
journal,  k^t  by  the  clerk,  alone  shows  when  the  two  houses  as- 
semble ancf  go  into  an  election  by  joint  ballot.  This  journal  can 
not  show  a  date  varying  from  the  true  one.  Not  so  with  a  joint 
resolution  or  a  law.     The  date  affixed  to  them  is  the  date  of  the 
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signatnres  of  the  presiding  officers^  and,  in  most  cases,  is  of  neces- 
sity two  or  three  days  sabsequent  to  the  action  of  the  two  houses. 
yfe  may  suppose  that,  in  this  case,  the  resolution  dated  the  17th 
day  of  March,  declaring  a  vacancy  in  the  offices  of  the  two  asso- 
ciate judges  of  Huron  county,  actually  passed  on  the  morning  ot 
the  day  of  the  election  and  before  the  election  was  held ;  and  wo 
think  that,  as  to  the  right  of  Ives,  we  ought  so  to  presume,  on  the 
£16]  principle  that  the  official  ^cts  of  legislative  bodies  are  to 
be  considered  legal  until  the  contrary  appears.  This,  then,  would 
avoid  all  objection  to  the  claim  of  Ives.  But,  it  may  be  said  that 
this  reasoning  will  defeat  a  proposition,  above  stated,  recognizing 
the  right  of  a  former  incumbent  to  retain  his  office,  by  a  removal 
in  a  reasonable  time,  within  the  limits  of  the  county,  as  estab- 
lished by  the  act  of  the  6th  of  March.  The  objection  would  bo 
well  founded  if  the  joint  resolution  were  to  be  held  conclusive  of 
the  fact  of  an  election  to  forfeit  the  office,  as  regards  the  rights 
of  Choate ;  but  we  do  not  hold  that  the  legislature,  any  more  than 
a  court,  could  conclude  bis  rights  without  giving  him  a  boaring. 
He  would,  undoubtedly,  be  allowed  to  controvert  the  resolution 
and  overthrow  the  presumptions  arising  from  it,  by  proving  facts 
inconsistent  therewith.  In  this  inquiry  nothing  growing  out  of 
the  resolution  has  been  allowed  to  prejudice  his  claim.  His  rights 
have  been  passed  upon  wholly  independent  of  it,  and  have  been 
considered  and  adjudged,  as  we  trust  they  would  have  been  if 
such  a  resolution  were  wholly  disconnected  with  the  cause.  This 
was  all  he  had  a  right  to  require  at  our  hands,  for  it  left  his  own 
claim  to  be  decided  upon  its  own  merits ;  and  those  merits  show  a 
forfeiture  of  office  by  him.  It  matters  not  to  him  bow  the  gen- 
eral assembly  acquired  a  knowledge  of  the  intended  and  actual 
forfeiture  at  so  early  a  period,  nor  is  it  material  for  us  to  inquire. 
Since  we  have  ascertained  the  fact  that  such  a  forfeiture  occurred, 
it  does  not  behoove  us  to  hold  that  the  legislature  erred  in  making 
the  discovery  before  us,  and  that,  therefore,  the  election  of  Ives 
is  void. 
Judgment  of  ouster  against  Choate,  and  judgment  for  Ives. 

The  same  judgment  was  rendered  in  the  case  of  the  State,  ex 
rel.  Sears,  t;.  Bomers,  upon  a  similar  state  of  facts.    Judge  Lahs 
dissented  in  both  cases,  and  delivered  the  following  opinion: 
517]    *Lani,  C.  J.,  dissenting.    The  justice  of  the  opinion  of  the 
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«oart,  in  these  cases,  does  not  rest  on  the  ground  that  a  vacancy 
48  created  in  these  offices,  from  the  simple  operation  of  the  act  of 
the  general  assembly  leaving  the  defendants  without  the  county 
•of  Huron,  by  a  change  of  the  county  lines.  Such  a  doctrine, 
which  would  subject  the  tenure  of  office  of  all  judges  in  the  state, 
^hose  functions  are  territorial,  to  the  will  of  a  majority  in  the  leg- 
islature, would  be  too  gross  an  abandonment  of  the  slender  ju* 
•dicial  independence  which  the  constitution  has  endeavored  to 
secure.  It  is,  therefore,  not  necessary  for  mo  to  show  that  a  case 
•cited  by  the  plaintifiTs  counsel,  21  Wend.  563,  has  no  application* 
That  casc^  has  no  bearing  upon  the  question  of  constitutional  pro- 
tection ;  it  relates  to  a  public  office,  created  by  statute,  and  liable 
to  modification  by  the  same  authority,  and  it  decides  nothing,  ex- 
cept that  where  the  existence  of  a  public  municipal  corporation  is 
terminated  by  lawful' authority,  and  two  new  ones  are  substituted 
in  place  of  the  old,  that  an  officer  in  the  old  corporation  is  not  an 
•officer  in  the  new  one. 

Neither  does  the  opinion  of  the  court,  in  the  case  before  us,  de- 
pend upon  any  implied  resignation.  The  statute  of  1805,  Swan*8 
Stat.  611,  section  3,  which  provides  that  a  judge  who  *'  removes 
his  residence ''  beyond  the  limits  within  which  his  duties  are  to 
be  exercised,  '*  shall  be  considered  as  having  resigned  and  vacated 
his  office,"  expresses  the  condition  which  the  constitution  an- 
nexes to  his  office,  and  under  which  he  accepts  it,  and  it  specifies 
the  act  which  affords  evidence  of  resignation.  But  it  is  an  act 
-done  by  him,  not  a  mere  omission;  an  act  visible,  notorious,  and 
provable,  by  which  third  persons  will  not  be  misled,  and  whose 
effect  can  not  be  mistaken  by  himself. 

And  it  is  not  a  point  of  difference  among  the  members  of  the 
•court  that  a  judge  may  lose  bis  right  to  his  office  from  a  non- 
compliance with  this  constitutional  condition  of  residence.  It  is 
not  doubted  that  a  judgment  pf  ouster  might  justly  be  pronounced 
against  a  judge  who  fails  to  keep  his  residence  within  the  county 
for  which  he  is  elected,  after  notice  of  a  change  of  ^limits,  [518 
and  a  reasonable  time  and  opportunity  to  conform  to  his  duties. 

But  the  present  opinion  of  a  majority  of  this  court  involves  the 
affirmative  of  the  following  propositions :  That  these  defendants, 
after  the  change  of  the  boundaries  of  Huron  county,  unreasonably 
neglected  to  take  their  residence  within  it;  that,  in  consequence 
of  their  neglect^  and  without  judicial  proceedings,  their  offices  be- 

441 


Digitized  by  VjOOQ IC 


619  SUPBBMB  COURT  OP  OHIO. 

State  of  Ohio^  etc  v.  Choftte. 

came  vacant,  so  that  the  election  of  the  relators,  on  the  14th  day 
of  March,  was  ralid.  It  is  to  these  propositions  I  am  unable  to 
lead  my  mind  to  assent. 

It  appears  to  me  a  snfBcient  objection  that  no  such  case  is  made 
by  the  pleadings.  The  prosecnting  attorney  avers  the  defendant 
unlawfully  exercised  his  office  from  the  19th  day  of  March  to  the 
filing  the  information.  Had  he  stopped  there,  the  defendant  must 
have  shown  his  authority.  The  State  v.  Commercial  Bank  et 
al.,  10  Ohio,  541.  But  he  proceeds  to  disclose  the  specific  ground 
of  forfeiture,  viz :  "  That  by  the  extending  the  limits  of  the  county 
of  Eric,  the  defendants  became  the  residents  of  Eri«  county, 
and  are  non-residents  of  Huron  county,  by  reason  whereof  the 
aforesaid  office  of  associate  judge  became  vacant." 

No  notice  of  the  law,  no  neglect  to  remove,  no  opportunity  to 
comply,  is  shown;  but  the  forfeiture  is  claimed  in  pleading  to 
have  become  absolute  by  the  bare  extension  of  limits.  It  is  to 
this  canse  of  forfeiture  that  the  defendants  have  plead ;  and  it  is 
to  this  case  of  forfeiture  which  the  counsel,  on  both  sides,  have 
argued,  and  it  seems  gratuitous  to  decide  a  case  which  neither 
counsel  have  contemplated,  and  which  lies  not  within  the  record* 

But,  passing  over  this  question  of  pleading,  I  can  not  see  how 
these  offices  could  have  become  vacant  on  March  14,  1840.  Tho 
vacancy  must  have  existed  on  that  day,  because  the  election  of 
the  relators  could  not  be  holden  valid  unless  a  vacancy  existed 
then,  for  an  election  to  fill  an  office  not  vacant  is  void.  1  Kent's 
Com.  224;  The  State  v.  Constable,  7  Ohio,  1;  2  Bac.  Abr.  20;  2 
Term,  280;  Ang.  &  Ames  on  Corp.  65,  The  only  known  ex* 
519]  ception  is  '''the  usage  of  our  legislature  to  provide  for  the 
termination  of  an  office,  which  must,  of  necessity,  happen  before 
its  next  session,  by  limitation  of  time,  and,  for  obvious  reasons, 
has  never  been  held  to  extend  to  H  contingent  vacancy. 

Kow  a  lawful  public  officer,  whose  doings  afTect  third  persons, 
who  holds  a  commission  under  tho  broad  seal,  is  not  to  lose  his  title 
by  a  bare  private,  perhaps  secret,  act  of  omission.  The  tenure 
of  such  an  office  has  never  before  been  held  determined,  without 
the  intervention  of  some  proceeding  of  an  analogous  public  nature, 
as  a  judgment  in  qvo  warranto^  or,  in  some  cases,  by  a  writ  of  super- 
sedeas, or  discharge.  Dyer,  155,  198,  211;  9  Co.  98;  Co.  Lit. 
233;  Cro.  Car.  60,  61 ;  1  Sid.  81,  134;  3  Co.  44;  1  floll.  Abr.  580; 
3  Mod.  335 ;  3  Lev.  288;  The  State  v.  Bryce,  7  Ohio,  82.  His  sit- 
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natioD  is  similar  to  the  holder  of  a  franchise.  Id  both  cases,  although 
the  forfeiture  is  incurred,  no  right  is  lost,  until  declared  by  some 
judicial  or  other  public  proceeding;  Bex  v.  Corporation  of  Car- 
marthen, 2  Burr.  869;  Commonwealth  v.  Union  Insurance  Com- 
pany, 5  Mass.  230;  Torrett  et  al.  r.  Taylor,  9  Cranch  51 ;  Trustees 
V.  Hills,  6  Cow.  23;  Slee  v.  Bloom,  5  Johns.  Ch.  366 ;  16  Serg.  & 
Bawle,  140 ;  State  Bank  v,  Indiana,  1  Blackf.  267 ;  and  in  both 
cases  the  reason  is  the  same— to  give  the  officer  a  day  in  court,  to 
answer  for  his  neglect,  and  to  afford  evidence  to  him,  and  to  all 
the  world,  where  the  right  is.  1  regard  this  rule  as  affording  the 
most  abundant  reason  for  holding  the  election  of  the  relators,  or* 
the  14th  of  March,  void,  for  want  of  a  vacancy. 

Yiewing  the  case,  however,  upon  its  broadest  merits,  what  is 
the  act  by  which  the  defendants  incurred  a  forfeiture  as  early  as 
the  day  on  which  their  places  were  supplied  by  the  relators.  An 
office  is  one  of  the  kinds  of  incorporeal  property,  an  estate  in  th(» 
lawful  owner,  the  possession  and  tenure  of  which  are  governed  by 
rules  as  definite  and  as  well  settled  as  those  which  regulate  the 
ownership  of  other  kind  of  property.  Its  lawful  owner  is  not  to 
lose  it  except  by  lapse  of  time,  or  by  his  own  express  consent,  or 
from  some  fault,  negligence,  or  misconduct.  Now  what  have  these 
defendants  done  ^which  they  ought  not ;  or,  what  have  they  [520 
not  done  which  they  ought?  Choate  lives  on  a  tri- weekly  post  route, 
114  miles  distant  from  Columbus;  Somers  at  a  distance  of  130 
miles,  near  a  post-office,  at  which  the  mail  is  received  once  or  twice 
each  week.  The  law  altering  the  county  limits  was  passed  on 
March  6,  1840;  the  election  of  the  relators  occurred  on  the  14th 
day  of  March.  The  interval  of  time  between  these  events,  exclude 
ing  the  day  of  passing  the  law,  the  day  of  election,  and  the  inter- 
vening Sunday,  is  six  days.  It  was  the  duty  of  the  defendants, 
as  soon  as  the  passage  of  the  law  was  made  known  to  them,  to 
have  made  their  choice  whether  they  would  remove  their  res- 
idence, and  to  complete  such  change  within  a  reasonable  time; 
but  no  forfeiture  would  accrue  except  from  such  neglect  to  remove, 
and  the  legislature  would  have  no  pretense  to  regard  the  office 
vacant  until  such  neglect  was  made  known  to  them.  It  may  not 
be  easy  to  define  what  precise  time  the  law  would  adjudge  reason- 
able. The  case  most  analogous,  is  the  law  requiring  clerks  of  new 
counties  to  keep  their  offices  at  the  seats  of  justice  within  six 
months  after  they  are  established.    It  should  be  at  least  such  a 
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length  of  time  aa  would  permit  the  master  of  a  household  con- 
veniently to  make  the  change ;  and  he  must  be  a  very  strict  con- 
stractionist  who  would  exact  the  speed  with  which  a  man  would 
fly  from  his  enemy.  The  very  statement  of  the  case,  therefore, 
involves  knowledge  of  the  passage  of  the  law,  the  opportunity  of 
choice,  convenient  time  to  change  one's  residence,  and  information 
communicated  to  the  legislature,  that  such  removal  had  been  neg« 
lected.  Is  this  interval  of  six  days,  such  reasonable  time,  within 
which  all  these  things  may  be  presumed  to  have  ocurred?  Why, 
there  was  not  sufficient  time  to  send  from  Columbus  to  take  a  dep- 
osition. There  was  only  time  enough  to  send  a  letter  to  Choate 
and  secure  his  answer  by  mail.  There  was  not  time  to  commu- 
nicate, by  the  ordinary  course  of  mail,  with  Somers.  There  was 
barely  time  for  a  man  to  ride  to  them  from  Columbus,  and  return, 
on  a  good  horse,  with  good  weather  and  good  roads.  I  can  not 
persuade  myself,  therefore,  that  these  cases  call  for  eo  mtift  a  judg- 
ment. 
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ACCOUNT  BOOK— 

When,  on  a  trial  for  perjury,  it  became  material  to  prove  the  contents  of  a 
book  of  aceonnts,  which  the  acoused  had  admitted  to  be  correct  and 
tme,  it  was  proper  for  the  book  to  go  to  the  Jary,  aa  the  best  evidence 
of  the  extent  and  nature  of  the  admission.    Halleck  o.  The  State,  400. 

ACKNOWLEDGMENT  OF  DEEDS— 
Where  a  deed  for  land  in  Trumbull  county,  Ohio,  was  made  in  Connecticut, 
and  there  acknowledged  before  Camden  Cleveland,  "one  of  the  Justices 
of  the  court  of  common  pleas  of  the  county  of  Trumbull,  in  th» 
Northwestern  territory,"  such  acknowledgment  is  sufficient.  Kins- 
man V.  Loomis  and  Wood,  475. 

ACTION— 

1.  The  value  of  goods  sold  by  a  commission  merchant,  contrary  to  the  in- 

structions of  his  principal,  may  be  recovered  in  assumpsit,  for  goods 
sold  and  delivered.    Woodward  v.  Suydam  and  Blydenburg,  360. 

2.  Trover  will  lie  to  recover  the  landlord's  share  of  a  crop  seized,  and  sold 

on  execution  against  the  cropper.     Case  v.  Hart  and  Humphrey,  364. 
8.  Assumpsit  against  the  county  commissioners  may  be  maintained  by  the 
clerk  of  the  court,  for  the  price  paid  by  him  for  a  press,  which  they 
were  bound  to  furnish.    Comm'rs  of  Trumbull  County  v.  Hutching 
372. 
ACTS  OP  THE  GENERAL  ASSEMBLY— 

See  Statute  ;  Lsgislatiov.  . 
AGENT— 

See  Fbinctpal  A2n>  Aqxvt. 
AGREEMENT— 

See  CONTRAOT. 

APPEAL— 

1.  There  can  be  no  appeal  to  the  Supreme  Court  from  a  judgment  of  the 
court  of  common  pleas,  on  a  petition,  under  the  statute  for  partition. 
Hoy  V.  Hites,  254. 

S.  A  defective  appeal  bond,  if  it  contain  the  substance  of  a  bond,  will  sus- 
tain an  appeal  so  far  as  to  justify  an  order  to  ille  a  new  bond.  Saterlee 
«.  Stevens,  420.  (445) 


Digitized  by  VjOOQ IC 


446  INDEX. 

Apportion  ment — AsBumpsit. 

APPORTIONMENT— 

1.  There  can  be  no  apportionment  amongst  Joint  wrong-doers.    Talmadge 

V.  The  Zanesyille  and  Maysyille  Boad  Company,  192. 

2.  Where  a  stage  passenger  has  recovered  damages  from  the  coach  owners, 

for  an  injury  sustained  in  the  upsetting  of  a  coach,  they  can  not  re- 
coyer  over  against  the  road  company,  on  account  of  the  road  being  out 
of  repair,  which  may  have  contributed  to  the  accident.    lb.  192. 

3.  Apportionment  amongst  purchasers  of  lands  subject  to  Judgment  liens* 

The  Commercial  Bank  v.  Western  Reserve  Bank,  442. 
APPRAISEMENT— 

See  MoRTOAQE,  8. 
ASSIGNMENT— 

1.  The  act  of  February  23,  1836,  relating  to  fraudulent  assignments  in  tmsW 

does  not  apply  to  an  absolute  transfer  of  property.  Wilcox  and 
Welch  V.  Kellogg  et  al.  394. 

2.  Notes  given  by  one  member  of  a  firm  to  his  partners,  on  its  dissolution, 

become  their  individual  property,  and  in  the  possession  of  their  assignee 
can  not  be  subjected  to  the  payment  of  the  creditors  of  the  firm.  Bel- 
knap V.  Cram  and  others,  411. 

3.  Where  a  patent  for  land  recites  assignments  by  persons  competent  to 

convoy,  there  is  no  presumptive  notice  of  latent  defects  to  one  who  de- 
rives title  under  such  patent.     Bell  and  wife  v,  Duncan  et  al.  192. 

4.  It  is  otherwise,  whore  the  patent  recites  assignments  by  persons  not 

competent  to  convey  title.     lb. 
ASSOCIATE  JUDGE— 

1.  Under  the  act  of  February  14,  1840,  the  same  individual  may  hold,  at 

the  same  time,  the  offices  of  associate  judge  and  county  treasurer.  The 
State  V.  McCollister,  46. 

2.  Associate  judges  are  limited  in  their  jurisdiction  only  by  the  county 

lines.     Le  Grange  v.  Ward  et  al.  260. 

8.  Whether  they  may  take  probate  of  a  will  at  any  place  within  the  county, 
other  than  the  county  seat,  quoBre.    lb. 

4.  The  acknowledgment  of  a  deed  for  land  in  Ohio,  before  an  associate 
judge  of  the  common  pleas,  taken  in  the  State  of  Connecticut,  is  SQffi» 
cient.    Kinsman  v.  Loomis  and  Wood,  475. 

6.  The  legislature  may  change  the  boundaries  of  a  county;  and  when  such 
change  places  an  associate  judge  within  the  limits  of  another  county, 
who  does  not,  within  a  reasonable  time,  remove  into  the  limits  of  the 
county  for  which  he  was  appointed,  he  forfeits  his  office.  Ohio  v. 
Cboate,  611. 

6.  A  person  who  attempts  to  exercise  the  office  of  an  associate  judge  in  a 
county  wherein  he  does  not  reside,  is  guilty  of  intrusion  and  usurpa- 
tion,   lb. 
ASSUMPSIT— 

An  action  of  assumpsit  may  be  maintained  on  a  subscription  for  the  con- 
struction of  a  road,  and  the  subscription  paper  may  be  given  in  evi- 
dence, under  the  common  count,  for  work  and  labor,  Sperry  v,  John- 
son, 452. 
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ATTORNEY— 

1.  The  creditor  in  an  execution  may  claim  the  benefit  of  a  purchase  made 

by  hiB  attorney,  especially  if  the  whole  debt  is  not  paid.  Wade  9. 
Pettibone,  67. 

2.  But  he  must  assert  his  right  in  a  reasonable  time.    lb. 

3.  As  between  the  creditor's  attorney  and  the  judgment  debtor,  or,  as  be- 

tween him  and  third  persons,  a  purchase,  by  the  attorney,  at  sale  upon 
execution,  is  without  objection,  but  it  is  otherwise,  as  between  him  and 
his  client.     lb. 

4.  Although  such  purchase  be  made  by  the  attorney  in  entire  good  faith, 

his  clients  may  step  in  and  claim  the  benefit  of  it  unless  made  with 
their  assent.     lb. 
fi.  But  they  may  lose  this  right  by  unreasonable  delay  or  neglect.    lb. 

6.  A  stipulation,  in  a  warrant  of  attorney,  to  pay  collection  fees,  in  addi- 

tion to  the  principal  debt  and  interest,  is  against  public  policy,  and 
▼oid.    Shelton  et  al.  v.  Gill  et  al.  417. 

7.  The  court  of  common  pleas,  and  the  Supreme  Court,  nave  power  to  sus- 

pend an   attorney  from  practicing  in  their  courts,  for  official  delin- 
quency, or  base  immorality.    Ohio  v.  Chapman,  430. 
B.  Conyiction  of  crime  would  be  good  cause  for  suspension.     lb. 
9.  A  record  in  an  action  of  slander,  by  an  attorney,  showing  that  a  plea  of 
justification,  charging  him  with  commission  of  a  crime,  was  found  to 
be  true,  is  not  equivalent  to  a  conviction  for  that  offense.     lb. 
10.  In  proceedings  against  an  attorney,  the  evidence  must  be  confined  to, 

and  establish  the  specification.     lb. 
AUCTION— 

See  YsKDOBS  and  PnncHAasBS,  1,  2. 
AUCTION  EER- 
In  sales  at  auction,  the  auctioneer  is  the  agent  of  both  parties ;  and  a  mem- 
orandum of  sale,  signed  by  him,  will  take  the  case  out  of  the  statute  of 
frauds.    Fugh  and  Shultz  v,  Chesseldine,  109. 
See  Vendors  and  Purcbasebs. 
AUDITOR  OF  COUNTY— 

The  county  auditor's  final  certificate  to  a  purchaser  of  school  lands  can 
not  be  used  as  evidence  to  charge  the  county  treasurer,  nor  can  certi- 
fied copies  of  accounts  made  out  by  the  auditor  of  state,  from  such  cer- 
tificates, be  received  as  competent  evidence.  The  State  v.  Wells, 
Adm'r,  etc.  261. 
AUDITOR  OF  STATE— 

Certified  copies  of  files  of  the  auditor  of  state  are  evidence  only  where  tbo 

originals  would  be  competent.    The  State  v.  Wells,  Adm'r,  etc.,  261. 

BAIL— 

The  act  of  March  19,  1838,  abolishing  imprisonment  for  debt,  operates  to 

discharge  a  recognizance  of  bail,  entered    into  before  the  act  took 

effect.    Tousey  v,  Avery,  90. 
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BAKES  AND  BANKIKG— 

1.  The  right  to  exercise  banking  powers  is  not  a  natural  right  belonging  U> 

corporations.    The  State  v.  The  Granville  Alexandrian  Society,  12. 

2.  The  act  restraining  banking,  passed  February  8, 1816,  2  Chase's  Stat.  868, 

restricted  all  banking  powers  not  expressly  granted.    lb.  15. 

3.  Under  the  act  of  January,  1815,  "to  prohibit  the  issuing  and  circulating 

of  unauthorized  bank  paper,"  it  is  sufficient  to  charge  in  the  indict- 
ment, in  general  terms,  that  the  defendant  acted  as  an  officer  of  a  bank, 
not  incorporated  by  law.  Lougee  v.  The  State,  68;  Bonsai  v.  The 
State,  72. 
4»  Individual  notes,  intended  to  pass  as  currency  or  money,  are  not  oompe» 
tent  evidence  against  the  person  issuing  them,  on  an  indictment  for  act- 
ing as  an  \  fficer  of  a  bank,  without  proving  that  there  was  a  company, 
or  association  of  individuals,  formed  for  the  purpose  of  putting  in  cir- 
culation such  notes.    Steedman  v.  The  State,  83. 

5.  When  the  profits  of  a  bank  are  applied  in  payment  of  stock,  the  profits 

BO  applied  are  subject  to  the  tax  imposed  by  the  act  of  March  12,  1831, 
on  dividends.    The  State  v.  The  Farmers'  Bank  of  Canton,  94. 

6.  The  Washington  Social  Library  Company  has  no  authority,  either  by 

charter  or  prescription,  to  exercise  the  franchise  of  banking.  The 
State  V.  The  Washington  Social  Library  Company,  j96. 

7.  A  plea  that  the  defendants  have,  for  twenty  years,  exercised  the  fran- 

chise of  banking,  which  they  are  accused  of  usurping,  is  valid  under 
the  statute.    The  State  v.  The  Miami  Exporting  Company,  126.  * 

8.  In  a  Buit^  under  the  act  of  1839,  against  an  officer  of  a  bank,  for  refusing 

to  indorse  its  .bills  on  presentment,  it  is  necessary  to  aver,  in  the  declara- 
tion, a  general  suspension,  by  the  bank,  of  specie  payments.  Rockwell 
V,  The  State,  130.  Debt  is  the  proper  remedy  for  the  penalties  imposed 
by  this  act.  lb. 
9  On  an  indictment,  laying  a  particular  day  when  the  accused  acted  as  an 
officer  of  an  unauthorized  bank,  it  is  competent  for  the  prosecution  to 
prove  the  act,  after  the  day  laid.    Brown  o.  The  State,  276. 

10.  When  such  association  exists  in  this  state,  it  is  not  necessary  for  the 

prosecution  to  prove  that  the  bank  or  association  is  not  incorporated ; 
its  incorporaticQ  will  be  presumed.    lb. 

11.  The  Commercial  Bank  of  Cincinnati  has  no  right  under  its  charter,  to 

take  "upon  banking  principles  and  usages,"  more  interest  than  six  per 
cent,  per  annum  in  advance,  upon  its  loans  and  discounts.  John  Creed 
V,  The  Commercial  Bank  of  Cincinnati,  489. 

12.  If  more  be  taken,  the  note  or  bill  on  which  it  is  taken,  is  void.    lb. 
BANK  BILLS— 

Bartering    and    selling   counterfeit    bank-bills.     Yanvalkenburg  v.  The 

State,  404. 
BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES— 

1.  The  assignee  of  a  note,  not  negotiable,  may  sue  the  maker,  in  chancery, 

to  enforce  payment.    The  assignment  of  a  note,  not  negotiable,  doea 
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not  transfer  the  legal,  but  only  the  equitable  interest.  ToTrnnftnd  v.  I;*. 
&  6.  Carpenter,  21. 

i.  At  law,  the  suit  most  be  in  the  name  of  the  assignor;  and  it  is  not  even 
necessary  to  notice  the  name  of  the  assignee  on  the  record,  as  that  it  ia 
for  his  use.    lb. 

8l  The  indorsers  of  an  accommodation  bill  are  not  joint  suretieiB,  but  are 
liable  to  each  other,  in  the  order  of  their  becoming  parties.  Williams 
9.  BoBson  A  BroSn  62- 

4.  The  holder  of  a  bill  is  entitled  to  maintain  suit  upon  it,  unless  some  cir- 
cumstances exist  to  render  his  title  suspicious.    lb. 

ft.  The  right  of  the  indorsee  to  hold  all  earlier  parties  responsible,  is  nn* 
doubted.    lb. 

ft.  The  indorsement  of  a  note,  not  negotiable,  is  not  an  original  undertaking 
between  the  indorser  and  indorsee ;  but  it  is  collateral,  and  payment 
must  be  demanded,  and  notice  given  to  the  indorser,  as  upon  negotiabla 
paper.    Parker  v.  Biddle,  102. 

T.  The  indorsement  of  such  a  note,  by  a  person  not  a  party  to  it,  is  a  guar* 
anty.    lb. 

8.  Upon  such  guaranty,  demand  of  payment  must  be  made,  when  the  note 

becomes  due,  and  notice  given  to  the  indorser  before  suit.    lb. 

9.  Where  statutory  damages  are  claimed  upon  a  protested  bill,  it  is  for  th» 

Jury  to  find  those  damages,  and  not  for  the  court  to  assess  them  and  add 
them  to  the  verdict.    Crawford  v.  Wolcott,  145. 

10.  Where  a  negotiable  note  has,  before  it  fell  due,  been  transferred,  in  con- 

sideration of  a  pre-existing  debt,  the  maker  can  not,  as  against  the  per- 
son receiving  it,  without  notice,  take  advantage  of  any  equities  between 
himself  and  the  payee.    Carlisle  o.  Wishart,  172. 

11.  A  pre-existing  debt  is  a  good  consideration  for  the  transfer  of  a  nego- 

tiable note,  and  a  bona  fide  indorsee,  without  notice,  takes  the  not» 
discharged  of  prior  equities.    lb. 

15.  The  rule,  in  simple  contracts  appears  to  be  settled,  that,  to  give  a  note  or 

other  security  of  no  higher  nature*  for  a  prior  engagement,  is  no  dis* 
charge  of  the  original  agreement,  unless  the  latter  be  paid  or  per- 
formed, or,  unless  it  was  the  understanding  of  the  parties  that  the  latter 
should  extinguish  the  former.    HcNaugbten  v.  Partridge  et  al.  232. 

18.  But  when  a  bond  or  sealed  instrument  is  taken  for  a  simple  contract  debt, 
the  simple  contract  is  merged,  lost,  and  discharged,  by  the  bond.    lb. 

14.  The  presumption  is,  that  such  was  intended  by  the  parties,  where  a  se- 
curity of  a  higher  nature  is  received.    lb. 

16.  And  that,  whether  it  be  the  bond  of  the  debtor,  or  of  a  third  person.    lb. 
16.  In  a  suit  against  principal  and  surety,  a  plea  by  the  surety,  that  the  time 

was  extended  without  his  consent,  is  bad,  not  being  an  answer  to  the 
whole  action.    Slipher  v.  Fisher  et  al.  199. 
IT.  Kotes,  given  by  one  member  of  a  firm  to  his  partners,  on  its  dissolutioa 
become  their  individual  property,  and,  in  the  hands  of  their  assignee^ 
VOL.  XI— 29 
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can  not  be  subjected  to  the  paymeat  of  the  debts  of  the  Ann.  Belknap 
9.  Abbott  &  Gram,  411. 

18.  Money  paid  on  notes  given  for  a  void  patent  right,  may  be  reeoTend 

back,  and  the  collection  of  outstanding  notes,  in  the  bands  of  the  vend- 
ors of  such  void  patents,  will  be  enjoined.  Darst  v.  Brockway  et  aU 
462. 

19.  A  note  or  bill  discounted  by  a  bank,  on  which  a  greater  rate  of  interest 

has  been  taken  than  six  per  cent,  per  annum,  in  advance,  is  void. 
Creed  v.  The  Oommercial  Bank  of  Cincinnati,  489. 

20.  Where  a  bill  of  exchange,  intended  to  be  addressed  to  the  defendant  in 

Philadelphia,  is,  by  mistake,  addressed  to  him  in  Ohio,  and  six  per  oent. 
damages,  on  its  being  protested,  have  been  paid,  they  can  not  be  recov- 
ered back.  The  Commercial  Bank  v.  John  Beed,  498. 
^1.  Nor  will  such  payment  be  evidence  that  the  bank,  by  which  the  bill  was 
discounted,  has  taken  a  greater  rate  of  interest  than  was  allowed  by  its 
charter.  lb. 
SLACKS,  NEGROES,  AND  MULATT0B8— 

1.  All  nearer  white  than  black,  or  of  the  grade  between  the  mulattoes  and 

the  whites,  are  entitled  to  enjoy  every  political  and  social  privilege. 
Jeffries  v.  Ankeny  and  others,  376. 

2.  Where  the  court  of  common  pleas  instructed  the  jury  that  a  man,  who 

has  any  negro  blood  whatever,  was  not  a  lawful  voter,  it  is  error. 
Thacker  v.  Hawk,  376. 
©OATS— 

1.  The  act  providing  for  the  collection  of  claims  against  steamboats  and 

other  water-craft,  authorizing  proceedings  against  them  by  name,  ex- 
tends the  right  of  recovery  to  provisions,  and  all  other  necessaries  fur- 
nished for  the  use  of  the  boat.    Canal-boat  Huron  v.  Simmons,  458. 

2.  The  statute  substitutes  the  boat  for  the  owner,  and  authorizes  suit  against 

it,  by  name,  for  all  money  demands  against  the  owner,  arising  from 
debts  contracted  on  account  of,  or  for  the  use  of  the  boat,  or  for  rnja- 
ries  resulting  to  passengers  or  property  by  the  boat,  or  from  miscon- 
duct of  the  officers  and  crow.    lb. 
BOND— 

1.  A  sheriff's  return,  that  he  could  find  no  goods  or  chattels,  lands  or  tene- 

ments of  the  principal  debtor,  unincumbered  by  mortgage,  is  sufficient 
to  authorize  suit  upon  an  injunction  bond.     Seymour  v.  King,  342. 

2.  Such  return  affords  ample  ground  to  commence  the  suit ;  under  such  cir- 

cumstances the  surety  may  protect  himself  by  paying  the  debt  and 
claiming  the* benefit  of  the  judgment  by  way  of  substitution.    lb. 

3.  A  defective  appeal  bond,  if  it  contains  the  substance  of  a  bond,  will  sus- 

tain an  appeal,  so  far  as  to  justify  an  order  to  file  a  new  bond.    Sater- 
lee  et  al.  v,  Stevens,  420. 
BOOK  OF  DRAFTS— 
The  book  of  drafts  of  the  Connecticut  Land  Company  is  not  evidence  of  a 
legal  title,  but  is  evidence  of  an  equity  against  the  trustees  of  that 
company.    Kinsman  «.  Loomis,  475. 
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BOUNDARY— 

1.  Land  on  the  Ohio  river,  between  high  and  low-water  mark,  is  not  com- 

mon to  the  pabliOy  but  may  be  conveyed  by  the  adjacent  proprietor, 
whose  land  boonda  on  the  river.  Blanchard'a  Leasee  v.  Obllins  and 
others,  138. 

2.  Where  a  deed  calls  for  an  object  on  the  bank  of  a  stream,  thence  south, 

thence  east,  thence  north,  with  the  bank  of  the  stream,  and  with  the 
coarse  of  the  bank  to  the  place  of  beginning,  the  stream,  at  low- water 
mark,  is  the  boundary.    Lamb  «.  Ricketts,  311. 

5.  Where  the  owner  of  land  is  bounded  by  a  stream,  he  owns  to  the  center 

of  the  stream,  subject  to  the  easement  of  navigation ;  but,  to  calculate 
the  quantity  of  land  in  a  survey,  no  reference  is  had  to  what  lies  be- 
tween low-water  mark  and  the  center  of  the  stream.  lb. 
•4i  The  legislature  may  change  the  boundaries  of  a  county ;  and,  when 
such  change  places  an  associate  judge  within  the  limits  of  another 
county,  who  does  not,  within  a  reasonable  time,  remove  into  the  limits 
of  the  Oounty  for  which  he  was  appointed,  he  forfeits  his  office.  Ohio 
V.  Ghoate,  611. 
<5ASBS  EXPLAINED,  AFFIRMED,  DOUBTED,  OVERRULED— 

1.  The  Granville  Alexandrian  Society  v.  John  Van  Buskirk.    Banking 

privileges.    Doubted.    Ohio  v.  The  Granville  Alexandrian  Society,  13. 

2.  Douglas  V.  Waddle,    10  Ohio,  413.    Accommodation  indorsers.    Over- 

ruled.    Williams  v.  Bosson  &  Bros.  67. 

3.  Lodwick  v.  Kennedy,  7  Ohio,  433.     Insurance.    Overruled.    Ferrin's 

Adm'r  v.  Protection  Insurance  Company,  170. 

4.  Fulton  and  Foster  v.  Lancaster  Insurance  Company,  7  Ohio,  6.    Insur- 

ance.   Overruled.    lb. 

6.  Riley  and  Van  Amringe  v.  Johnson,  8  Ohio.    Bills  of  exchange.    Con- 

sideration.   Overruled.    Carlisle  v.  Wishart,  172. 
-6.  Brush's  Adm'rs  v.  Ware,  1  McLean.  535.    Patents.    Recitals.    Bell  and 
wife  V.  Duncan  et  al.  194. 

7.  Reeder  et  at.  v.  Barr  et  al.,  4  Ohio,  496.    Patents.    Recitals.    lb. 

3.  Bank  of  Steubenville  v.  Leavitt  et  al.,  5  Ohio,  207.    Bank  of  Steuben- 

ville  V.  Hoge  et  al.  6  Ohio,  18.    Principal  and  surety.    Explained. 

Slipher  v.  Fisher  et  al.  301. 
9.  The  Lessees  of  McCulloch  v.  Aten,  2  Ohio,  307.    Gavit  «.   Chambers 

3  Ohio,  495.    Benner's  Lessee  v.  Platter  et  al..  6  Ohio,  604.    Boundary. 

Watercourse.     Lamb  v.  Ricketts,  315. 

10.  Dixon  and  Hawke  v.  Ewing's  Adm'rs,  3  Ohio,  280.    Principal  and  surety. 

Affirmed.    Bank  of  Lake  Erie  v.  Western  Reserve  Bank,  444. 

11.  Moore's  Lessee  o.  Vance,  1  Ohio,  1.  Acknowledgment  of  deed.  Affirmed. 

Kinsman  v.  Loomis  and  Ward,  475. 

12.  Bank  of  Chillicothe  v,  Swayne  and  others,  8  Ohio,  257.    Banks.    Interest. 

Affirmed.    Creed  v.  Commercial  Bank  of  Cincinnati,  489. 
CHANCERY— 

1.  The  assignee  of  a  note  not  negotiable  may  sue  the  maker  in  chancery,  to 
enforce  payment.    Townsend  v,  P.  &  G.  Carpenter,  21. 
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2.  The  chancellor  often  reftiaes  to  aid  in  the  exeoation  of  contracts  which' 
he  would  not  rescind.    Watkins  v.  Oollins  et  al.  31. 

8.  Inadequacy  of  price  may  he  so  gross  as  to  carry  evidence  of  fraud, 
lb.  36. 

4.  Equity  has  no  Jarisdiction  to  compel  a  sheriff  to  pay  over  money  collected 
on  an  execution.    Douglass  o.  Wallace,  42. 

6.  In  the  sale  of  real  estate  at  auction,  a  mistake  by  the  auctioneer,  in  en- 
tering the  name  of  the  owner  of  the  real  estate  in  the  memorandum  of 
sale,  will  be  corrected  in  equity.    Pugh  and  Shultz  v.  Obesseldine,  109.. 

6.  If  the  purchaser  has  treated  the  contract  as  valid,  although  he  might 

have  abandoned  it,  ho  will  be  required  to  perform  it.    lb. 

7.  Where  a  patent  for  laud  recites  assignments,  by  persons  competent  t^ 

convey,  there  is  no  presumptive  notice  of  latent  defects  to  one  who  de- 
rives title  under  such  patent.    Bell  and  wife  v.  Duncan  et  al.  192. 

8.  The  defense  of  bona  fide  purchaser  is  available  to  one  deriving  title  under 

such  patent.    lb. 

9.  It  is  otherwise,  if  the  patent  recites  assignments  by  persons  not  compe- 

tent to  convey.    lb. 

10.  Where  a  bond  is  executed  by  one  member  of  a  Arm,  all  the  members- 

intending  the  instrument  should  bind  them,  the  obligee  has  no  remedy 
against  the  firm  at  law,  but  on  the  ground  of  mistake  may  charge  them^ 
in  equity.    HcNaughten  o.  Partridge  et  al.  223. 

11.  If  the  obligee,  after  discovery  of  the  mistake,  pursues  the  individual 

maker  of  the  bond,  it  is  a  ratification  of  the  instrument,  and  relief 
against  the  copartners  will  not  be  afforded  in  equity.    lb. 

12.  A  mistake  in  law  may  be  corrected  in  equity.    Semble.    lb. 

13.  A  general  demand  against  a  judgment  debtor,  to  disclose  his  assets,  that 

they  may  be  subject  to  execution,  is  proper.  Miers  and  Caulson  v.  Th» 
Zanesville  and  Maysville  Turnpike  Company,  273. 

14.  "No  suit  lies  against  the  stale  to  compel  payment  of  subscription  to  stock. 

lb. 
16*  Where  there  is  a  receiver  of  tolls  appointed  under  the  statute,  by  a  court 
of  competent  Jurisdiction,  it  acquires  authority  to  determine  all  quea- 
tions  touching  the  distribution  and  appropriation.    lb. 

16.  A  judgment  debtor  may  pursue  different  interests,  and  against  different 

persons,  in  the  same  bill.  Cadwallader  «.  The  Granville  Alexandriaa 
Society  et  al.  292. 

17.  And  may  demand,  in  general  terms,  f^om  his  debtor  a  disclosure  of  hi» 

assets.    lb. 

18.  Where  forfeiture  or  a  penalty  may  ensue  from  the  answer  to  a  billf  the 

defendant  is  not  bound  to  answer.    lb. 

19.  Where  a  bill  is  framed  in  the  alternative,  charging  that  property  is  held 

under  an  illegal  and  void  agreement,  and  praying  that  it  may  be  set 
aside,  or,  If  held  valid,  that  the  debtor%  residuary  interest  may  be  sub- 
jected to  payment  of  the  debt,  the  defendant  may  be  protected  in  with. 
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holding  a  discloBaro,  as  to  a  part^  while  he  would  be  bound  to  answer 
the  remainder.    lb.  ^ 

20.  To  create  a  case  of  election,  there  must  be  a  plurality  of  gifts  or  rights, 
with  an  intention,  express  or  implied,  of  the  party  who  has  the  right 
to  control  one  or  both,  that  one  should  be  a  substitute  for  the  other. 
Melick  and  wife  v.  Darling,  243. 

^1.  The  party  who  is  to  take  has  a  choice,  but  he  can  not  enjoy  the  benefits 
of  both.    lb. 

S2.  Where  a  person  without  title  conveys  by  deed  of  warranty,  and  after* 
ward  receives  title,  as  trustee  from  the  rightful  owner,  for  the  purpose 
of  transmitting  it  to  a  bona  ftdt  purchaser  from  the  rightful  owner,  the 
doctrine  of  estoppel  does  not  apply.    Burchard  o.  Hubbard  et  al.  316. 

J3.  The  legal  title  of  a  trustee,  under  a  deed  of  trust,  with  power  to  sell  for 
the  payment  of  debts,  is  not  divested  by  discharge  of  the  debts,  but  the 
trustee  may  maintain  ejectment.    Moore  o.  Burnet,  334. 

24.  In  an  ordinary  deed  of  trust  a  reconveyance  from  trustee  to  cestui  ^im 
trust  is  necessary,  to  reinvest  him  with  the  legal  title.    lb.  341. 

"SS.  But  a  mortgage  is  a  mere  incident  to  the  debt  which  it  is  intended  to  8e> 
cure.    It  lives  and  dies  with  the  debt ;  satisfaction  destroys  it.    lb. 

J6.  Where,  prior  to  a  judgment,  a  permanent  leasehold  estate  had  been  con- 
veyed by  deed,  absolute  upon  its  face,  although  intended  only  as  secu- 
rity, there  remained  only  an  equitable  interest  in  the  judgment  debtor, 
to  which  no  judgment  lien  attached.  Loring  v.  Melingy  and  others, 
366. 

27.  And  the  creditor  who  first  pursued  the  equity  by  bill,  Ib  entitled  to  be 
first  satisfied.    Ib. 

'28.  The  partition  of  lands  incumbered  by  a  dower  estate,  may  be  enforced 
in  equity  by  the  owner  of  the  incumbrance,  he  being  also  tenant  in 
common  of  the  remainder.    Morgan  v.  Staley,  389. 

:29.  A  transfer  by  a  firm,  to  one  partner,  hona  fide^  and  by  him  to  a  third 
person,  in  like  manner,  for  valuable  consideration,  passes  both  the  legal 
and  the  equitable  title  to  the  property  against  the  creditors  of  the 
firm.    Wilcox  and  Welch  v,  Kellogg  and  others,  394. 

JO.  The  equity  of  creditors  upon  partnership  property,  for  debts  due  them, 
is  only  the  equity  of  the  partners  in  the  property,  and  can  only  be 
reached  through  the  partners.    Ib. 

31.  An  abAolute  transfer  of  propetry,  without  fraud,  does  not  come  within  the 
provisions  of  the  act  of  February  23,  1835,  relating  to  fraudulent  assign- 
ments.   Ib. 

S2.  Joint  property  will,  in  equity,  be  subjected  to  the  payment  of  partner- 
ship debts.    Belknap  v,  Abbott  A  Oram,  411. 

33.  Kotes,  given  by  one  member  of  a  firm  to  his  partners,  on  its  dissolution, 
become  their  individual  property,  and,  in  the  possession  of  their  as- 
signee, can  not  be  sutjooted  to  the  payment  of  the  debts  of  the  firm* 
Ib. 
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34.  To  enjoin  a  judgment  at  law,  on  the  ground  of  ill^;al  intereft^  the  MU 
mast  show  a  tender  of  the  amount  equitably  due.  Shelton  v.  GKU  «t 
al.  417. 
36.  An  objection  to  the  examination  of  a  defendant  in  chancery  as  a  witnen^ 
without  a  special  order  for  that  purpose,  comes  too  late  at  the  final 
hearing,  and  after  cross-examination.    Woods  v.  Dille  et  al.  456. 

36.  Where  a  parol  contract^  for  the  purchase  or  sale  of  lands,  is  admitted  by 

a  defendant  in  his  answer,  without  relying  upon  the  statute  of  fhuids- 
as  a  defense,  performance  will  be  decreed.    lb. 

37.  Possession,  obtained  under  a  contract  of  purchase,  does  not  become  ad* 

Terse  to  the  vendor,  while  the  contract  is  acted  upon,  and  payment 
made.    lb. 
88.  What  protection  will  be  aflTorded  to  a  bona  Jide  purchaser,  without  notlee^ 
is  a  question  which  does  not  arise,  where  neither  party  has  the  legal 
title.    lb, 

39.  As  between  equities,  the  elder  will  prevail.    lb. 

40.  Belief  will  be  afforded,  in  a  court  of  equity,  against  the  payment  fut 

notes  given  for  a  void  patent  right.    Darst  v.  Brockway  et  al.  463. 

41.  Money  paid  on  such  notes  may,  on  the  ground  of  failure  of  oonsidera- 

tion,  be  recovered  back,  and  the  collection  of  such  outatanding  note% 
in  the  hands  of  the  vendors,  will  be  enjoined.    lb. 

42.  Where  an  instrument,  by  mistake  of  the  parties  as  to  the  legal  effect  or 

the  terms  used,  fails  to  carry  out  their  intention,  relief  may  be  afforded 
in  equity.    Evants  v.  Strode's  Adm*r,  480. 

43.  A  mistake  of  law  will  be  corrected  in  equity.    lb. 

44.  Where  a  court  of  equity  have  all  the  parties  before  them,  and  can  settle- 

and  adjust  all  thoir  rights,  so  as  to  avoid  subsequent  litigation,  it  will 
do  so,  although  relief  might  be  had  at  law.    lb. 

45.  As  where,  after  eviction,  a  bill  was  filed  to  correct  a  mistake,  in  a  deed 

which  contained  a  defective  warranty,  the  court  having  obtainod  juris- 
diction to  correct  the  mistake,  and  having  the  proper  parties  before^ 
thorn,  will  not  drive  the  complainant  to  his  action  at  law  upon  the 
corrected  deed,  but  will  decree  compensation.    lb. 

46.  A  special  act,  authorizing  Morris  Seely  to  file  a  bill  as  in  chancery, 

against  the  state,  and  requiring  the  cause  to  be  decided  upon  "prtnci- 
pies  of  juaUee  and  good  javth^^  must  be  construed  as  intending  to  re- 
lieve the  complainant  from  all  technical  objections  that  might  arise  in 
a  proceeding,  according  to  the  known  usages  of  law  and  ehancery,  and 
as  cdnferring  upon  the  court  power  to  examine  the  claim,  in  the  same 
spirit  of  liberality  that  might  be  proper  for  the  legislature  to  exercise. 
Seely  v.  The  State,  501. 

47.  In  such  case,  the  objection  that  the  complainant  has  not,  by  performaBca 

of  his  own  part  of  the  contract,  placed  himself  in  a  condition  to  clain» 
damages  of  the  state  for  her  non-performance,  will  not  be  sustained, 
although  the  objection  might  have  prevailed  in  an  ordinary  chancery 
proceeding.    lb. 
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OHABTBR— 
See  CoEPO&ATiovB. 

CINCINNATI— 
Amended  charter  is  not  legally  accepted.    Foote  v,  Oinoinnati,  409. 

CLERK  OP  THE  COURT— 
A  general  and  standine:  order  of  the  court  of  common  pleas,  directing  the 
clerk  to  issue  execution  for  his  own  benefit,  and  at  the  instanco  of  any 
person  entitled  to  costs,  will  authorize  the  clerk,  without  any  special 
order,  to  issue  such  execution.    Elliott  v.  Ellery,  306. 

COLORED  PERSONS— 

1.  All  nearer  white  than  black,  or  of  the  ^rade  between  the  mulattoes  and 

the  whites,  are  entitled  to  enjoy  every  political  and  social  privilege  of 
the  white  citizen.    Jeffries  v.  Ankeny  and  others,  375. 

2.  A  person,  the  offspring  of  a  white  and  half-breed  Indian,  is  a  lawful 

voter.    lb. 
8.  Where  the  court  instructed  the  Jury  that  a  man  who  has  in  him  any  ne- 
gro blood  whatever,  is  not  a  lawful  voter,  it  is  error.    Thacker  o. 
Hawk,  376. 

COMMERCIAL  LAW— 

1.  The  principles  of  commercial  law  ought  to  be  uniform.    Perrin's  Adm'rt 

V.  Protection  Insurance  Company,  171. 

2.  It  is  of  much  interest  to  the  mercantile  world  to  preserve  uniformity 

in  the  great  principles  of  commercial  law.    Oarlisle  v.  Wishart,  102. 

COMMISSIONERS— 
See  County,  2,  3. 

COMMISSION  MERCHANT— 

1.  Where  a  commission  merchant,  from  time  to  time,  sends  an  account  of 

sales  to  his  principal,  who  makes  no  objection  to  the  sales,  and  drawa 
for  the  balance  of  the  account  rendered,  it  is  a  ratification  of  the  salesi 
and  the  principal  can  not  recover  for  any  alleged  violation  of  his  iu' 
structions.    Woodward  v.  Suydam  and  Biydenburg,  360. 

2.  The  value  of  goods  sold  by  a  commission  merchant  contrary  to  the  in- 

structions of  his  principal,  may   be   recovered,  under  the   common 
counts,  for  goods  sold  and  delivered.    lb. 
2.  The  real  value,  at  the  time  of  sale,  is  the  rule  of  damages.    lb.  363. 

COMMON  CARRIERS— 

1.  Where  a  recovery  has  been  had  against  coach  owners,  for  negligence  in 

upsetting  the  coach  and  injuring  a  passenger,  such  damages  can  not  be 
recovered  by  the  coach  owners,  over  against  the  road  company,  on  the 
ground  that  the  road  was  out  of  repair,  and  thus  contributed  to  the 
accident  Talmadge  v.  The  Zanesville  and  Maysville  Road  Company^ 
197. 

2.  The  damage  done  to  the  property  of  the  coach  owners  may  be  recoy- 

ered.    lb. 
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8.  A  carrier  receiving  goods  in  the  ordinary  coarse  of  business,  and  in  the 
proper  line  of  transit,  has  a  lien  for  the  freight  and  charges  paid^ 
although  the  goods  may  have  sulTerod  damage  before  they  reached 
him,  while  in  the  hands  of  some  preceding  carrier.  Bowman  v.  Hil* 
ton,  303. 

COMPENSATION— 
Unless  a  law  authorising  private  property  to  be  taken  for  the  public  um% 
provides  compensation  to  the  owner,  It  is  void.  Footeo.  Cincinnati,  410 

CONFIRMATION— 
8oe  Tax  Titls;  Ybmbobs  aitd  Pubchasibs^  6. 

CONNECTICUT  LAND  COMPANY— 
kinsman  v.  Loomis  and  Wood,  475. 

CONSIDERATION— 

1.  Inadequacy  of  consideration  may  be  so  grots  as  to  carry  evidence  of 

f^aud.    Watkins  v.  Collins  et  al.  35. 

2.  A  pre-existing  debt  is  a  good  consideration  for  the  transfer  of  a  negoti* 

able  note ;  an  i  a  bona  fide  indorsee,  without  notice,  takes  the  note^  dis- 
charged of  prJor  equities.    Carlisle  v.  Wishart,  172. 

8.  Money  paid  on  assiguments  of  void  patent  rights,  may  be  recovered  back, 
on  the  ground  of  failure  of  consideration.  Darst  v,  Brockway  and 
others,  462. 

4.  Where  money  was  paid  under  a  supposed  legal  obligation,  when  in  truth 
no  Ugal  liability  existed,  it  can  not  be  recovered  back  if  there  was  a 
moral  obligation  to  make  the  payment ;  such  moral  obligation  will  be 
a  sufficient  consideration  to  support  the  payment.  Commercial  Bank 
9.  John  Reed,  501. 

CONSTITUTIONAL  LAW— 

1.  By  the  proper  construction  of  the  term,  *^free  whits  citUenSy"  as  used  in 

the  constitution,  all  nearer  white  than  black,  or  of  the  grade  between 
the  mulatto  and  the  white,  are  entitled  to  enjoy  every  political  and 
social  privilege  of  the  white  citizen.  Jeflf^ies  v.  Ankeny  and  otherB, 
376. 

2.  Where  the  court  of  common  pleas  instructed  the  jury  that  a  man  who 

has  any  negro  blood  whatever,  is  not  a  legal  voter,  it  is  error.  Thacker 
V.  Hawk,  376. 

3.  Under  the  sixth  section  of  the  eighth  article  of  the  constitution,  in  crim- 

inal oases,  the  jury  are  not  absolute  judges  of  the  law,  but  only  under 
the  direction  of  the  court,  as  in  other  cases.  Montgomery  v.  The 
State,  424. 

4.  A  law  authorizing  ptivate  property  to  be  appropriated  for  public  use^ 

without  providing  compensation  to  the  owner,  is  void.  Foote  v*  Gin- 
oinnati,  403. 

5.  Associate  judge — ^term  of  office.    Ohio  o.  Choate,  51 L. 
0.  Erection  of  new  counties.    lb. 
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<30NSTBU0TI0N— 

1.  0/  Statutes.    See  Statttw  ;  Cobpokatiovb. 

2.  Of  Deeds.    Bee  Dsxds. 

3.  Of  Omtraeia.    Bee  Ooktsaotb;  Wobk  and  Labob« 
•CONTRACT— 

1.  A  parol  contract,  for  a  lease  between  landlord  and  tenant  in  poBsession, 
under  a  prior  lease,  is  within  the  statute  of  frauds,  unless  possession  be 
held  solely  under  and  in  performance  of  the  parol  contract,  the  terms 
of  holding  clearly  indicating  the  possession  to  be  under  the  subsequent 
parol  lease.    Armstrong  v.  Kattenhorn,  265. 

i.  Where  a  parol  contract,  for  the  purchase  or  sale  of  lands,  is  admitted  by 
a  defendant  in  his  answer,  without  relying  upon  the  statute  of  firands 
for  a  defense,  performance  will  be  decreed.    Woods  v.  Dille  et  al.  455. 

3.  On  a  contract  with  the  stote,  anticipated  profits  and  speculations  in  real 

estate  can  not  be  claimed  as  damages.    Seely  v.  The  State,  601. 

4.  Where  an  administrator  undertakes  to  execute  a  real  contract,  and,  by 

mistake,  the  terms  employed  fail  to  carry  out  the  intention  of  the  par- 
ties, equity  will  alTord  relief  against  the  mistake.  Bvants  v.  Strode's 
Adm'r,  480. 

K.  As  where  the  deed  executed  was  intended ;  but  does  not  operate  to  war- 
rant the  title.    lb. 

•6.  And  where,  after  eviction,  the  court  have  acquired  jurisdiction  to  correct 
the  mistake,  and  have  proper  parties  before  them,  they  will  decree 
compensation.    lb. 
CONTRIBUTION— 

Bee  Appobtionmbnt. 
CORPORATIONS— 

1.  A  grant  of  power  in  an  act  of  incorporation,  "to  hold  any  estate,  real  or 
personal,  and  the  same  to  sell,  grant,  or  dispose  of^  or  bind  by  mort- 
gage, or  in  such  other  manner  as  they  shall  deem  most  proper  for  the 
best  interest  of  the  corporation,''  does  not  confer  upon  such  corporation 
banking  privileges.    State  of  Ohio  v.  Granyille  Alexandrian  Society,  1. 

%  Under  the  clause  in  an  act  of  incorporation,  that  the  action  of  the  cor- 
poration shall  be  "subject  to  such  rules  and  regulations  as  the  legisla- 
ture, from  time  to  time,  may  think  proper  to  make,"  the  general  assem- 
bly may  restrict  such  corporation  from  exercising  the  franchise  of  bank- 
ing,   lb. 

3.  In  proceedings  against  corporations,  by  fuo  vfarranto,  the  information 

need  not  aver  the  institution  proceeded  against  to  be  a  body  corporate 
in  law.    lb.  9. 

4.  Although  such  averment  would  seem  more  consistent  with  good  plead- 

ing,   lb. 

5.  Upon  such  proceedings,  it  should  be  averred  that  the  violation  of  the 

law  complained  of  took  place  in  the  county  where  the  information  waa 
filed.    lb. 
e.  The  title  to  an  act  of  incorporation  does  not  oonstitate  any  part  of  fho 
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act;  but  it  may  be  refocred  te^  in  order  io  expbia  what  is  doubtful  iik 
the  act  itaelf.    lb.  10. 

7.  Indiyiduals  have  natural  rishis ;  oorporatioos  have  not.    lb.  IS. 

8.  The  rule  for  construiDg  acts  of  incorporation.    lb. 

•  The  legislaturei  having  granted  powers  to  a  private  corporation,  can  not, 
consistently  with  the  constitution,  take  away  those  powers,  without  any 
default  on  the  part  of  the  incorporation.  lb.  16. 
1411.  And  even  where  a  corporation  has  violated  its  charter,  it  is  rather  a  judi* 
cial  than  a  legislative  question  whether  such  violation  is  a  cause  of  for- 
feitur\>.    lb. 

11.  The  legislature  may-— and  in  most,  if  not  in  all  cases,  it  is  well  that  thoy 

should,  in  the  acts  of  incorporation  which  they  pass— retain  the  power 
of  modifying,  changing,  and  altering,  as  occasion  may  require.    lb.  16. 

12.  Corporations  can  exercise  only  such  powers  as  are  expressly  granted.   The 

State  V.  Washington  Society  Library  Company,  97. 

18.  A  corporation,  created  for  any  lawful  purpose,  is  invested  with  sucb 
powers  as  are  directly  conferred,  and  with  such  as  are  necessary  to  exe- 
cute its  lawful  functions,  and  no  more.  Kemper  v.  Turnpike  Com- 
pany, 393. 

14.  Beyond  this,  the  grant  is  to  be  taken  strictly.    lb. 

16.  An  incorporated  company,  authorised  to  lay  out  and  construct  a  road, 

erect  gates,  and  collect  toll,  has  no  right  to  appropriate,  for  a  toll-house^ 
land  lying  without  the  line  of  the  road.  lb. 
18.  Where  a  city  charter  authorized  the  appropriation  of  private  property, 
without  providing  for  any  compensation  to  the  owner,  it  was  held  that 
he  may  recover,  in  an  action  at  law  against  the  corporation,  the  dan^ 
ages  sustained.    Foote  v.  Cincinnati,  408. 

17.  Unless  the  law,  by  which  private  property  is  taken  for  public  use^  pro- 

vides compensation,  it  is  void.    lb. 
COSTS— 

1.  In  ejectment,  where  defendant  claims  the  benefit  of  the  occupying 

claimant  law,  and  Judgment  is  given  in  his  favor,  the  court  will  order 
the  lessee  ol  the  plaintiff  to  pay  costs.  Patterson's  Lessee  v.  Prather,  38. 

2.  A  general  and  standing  order  of  the  Court  of  Common  Pleas,  directing 

the  clerk  to  issue  execution  for  costs,  will  authorize  him,  without  any 
special  order,  to  issue  such  execution.    Eliott  v.  Ellery,  306. 

8.  Costs  will  not  be  decreed  against  a  minor  seeking  her  estate.    Brush  «» 
Brush,  292. 
COUNTY— 

1.  The  organisation  of  a  new  county  does  not  remove  the  lien  of  a  judg- 
ment or  mortgage  from  land  lying  within  the  newly  organized  limits. 
Davidson  v.  Boot,  98. 

%  The  commissioners  of  a  county  are,  by  law,  required  to  ftimish  buildings^ 
and  everything  necessary,  for  the  public  administration  of  justice. 
Commissioners  of  Trumbull  County  v.  Hutchins,  368. 

a.  But  they  are  not  bound  to  furnish  seals  for  the  several  courts.    lb. 
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4.  AMampeit  romj  be  Mftintained  againtt  the  oommiMionen  by  the  derk^ 

for  the  price  paid  by  him  for  a  preos  for  the  me  of  the  leal.    lb. 

5.  The  legialatnre  may  change  the  boondariee  of  a  ooanty ;  and,  when  sncb 

change  places,  an  asBodate  judge  within  the  limits  of  another  county,  who 
does  not,  within  a  reasonable  time,  remoye  into  the  limits  of  the  county 
for  which  he  was  appointed,  forfeits  his  office.    Ohio  v.  Choate,  611. 

6.  A  person  who  attempts  to  exercise  the  office  of  associate  Judge  in  a 

county  wherein  he  does  not  reside,  is  guilty  of  intrusion  and  usurpa- 
tion,   lb. 

COUNTY  SEAT— 
Whether  courts  of  probate  may  be  held  at  places  other  than  the  county 
seats.    QiMBre.    Le  Grange  «.  "Ward  et  aL  260. 

C0UBT8— 

1.  The  commissioners  of  the  county  are  bound  to  fUmish  court  rooms  and 

clerks'  offices,  but  not  seals  for  the  courts.  Commissioners  of  Trumbull 
County  V.  Hutchins,  372. 

2.  The  secretary  of  state  is  bound  to  furnish  seals  for  the  several  courts.  lb. 
8.  The  probate  of  a  will,  taken  by  the  associate  Judges  elsewhere  in  the 

county  than  the  county  seat,  is  held  sufficient  Le  Grange  v.  Ward,  257. 
4.  The  Jurisdiction  of  associate  Judges  is  confined  to  the  limits  of  their 

county.    lb. 
6.  The  court  can  not  authorize  a  sale  of  a  female  minor's  land  after  she  at- 
tains twelve  years  of  age,  by  a  guardian  appointed  for  her  while  under 
that  age.    Perry  «.  Brainard,  442. 
6.  Where,  by  special  act,  a  person  is  authorised  to  file  a  bill,  as  in  chan- 
cery, against  the  state,  and  the  court  is  required  to  determine  the  cause 
upon  the  principles  of  Justice  and  good  faith,  the  court  will  examine 
and  decide  it  in  the  same  spirit  of  liberality  that  would  be  proper  for 
the  legislature  to  exercise,  and  without  regard  to  technical  principles. 
Seely  v.  The  Stote,  601. 
COVENANT— 
The  covenants  in  a  deed  which  operate  as  estoppel  are  those  running  with 
the  land.    Boyd's  Lessee  e.  Longworth,  235. 
CBBDITOB— 

See  Cbeditob's  Bill;  Chakobbt. 
CREDITOR'S  BILL— 

1.  A  general  demand  against  a  Judgment  debtor,  to  disclose  his  assets,  is 

proper.  Miers  &  Coulson  v»  Zanesville  Ss  Maysville  Turnpike  Com- 
pany, 273. 

2.  No  suit  lies  against  the  state,  to  compel  the  payment  of  subscription  to 

stock.    lb. 

3.  A  Judgment  creditor  may  pursue  different  interests  of  the  debtor,  and 

against  different  persons,  in  the  same  bill.  Cadwallader  v,  Granville- 
Alexandrian  Society,  292. 

4.  A  Judgment  creditor  may  demand  from  his  debtor,  in  general  terms,  a. 

disclosure  of  his  assets.    lb. 
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<hun>iTOB'B  Bill — ConUnued, 

6.  Where  a  forfeiture  or  penalties  may  ensue  from  the  answers  to  a  bill,  the 

defendant  is  not  bound  to  answer.    lb.  298. 
<^  A  creditor  who  first  pursues  the  equities  of  a  Judgment  debtor,  by  bill, 
is  entitled  to  be  first  satisfied.    Loring  v.  Melendy,  365. 

7.  The  equity  of  creditors  upon  partnership  property,  for  debts  duo  them, 
is  only  the  equity  of  the  partners  in  the  property,  and  can  only  be 
reached  through  the  partners.  Wilcox  A  Welsh  v.  Kellogg  and 
others,  394. 

8.  Joint  property  will,  in  equity,  be  subjected  to  the  payment  of  partner- 

ship debts.    Belknap  v.  Abbott  &  Cram,  411. 

9.  Notes  given  by  one  member  of  a  firm  to  his  partners,  on  its  dissolation, 

become  their  indiyidual  property,  and,  in  possession  of  their  aasigneea, 
can  not  be  subjected  to  pay  the  creditors  of  the  firm.    lb. 
OEIMES— 

1.  The  offenso  of  bartering  and  selling  counterfeit  bank  bills  is  distinct  from 

that  of  passing  counterfeit  bank  bills  as  true  and  genuine.  Yanyalken- 
burg  V.  The  State,  404. 

2.  An  intent  to  kill  may  be  an  ingredient  of  the  crime  of  manslaughter; 

but,  under  our  statute,  it  is  not  a  necessary  ingredient.    Montgomery 
V.  The  State,  424. 
8.  A  person  haying  possession  in  this  state  of  property  which  he  had  stolen 
in  another,  may  be  convicted  here  of  larceny.     Hamilton  v.  The 
State,  435. 
DAMAGES— 

1.  Where  passengers  injured  by  the  upsetting  of  a  coach  have  recoverod 

against  the  proprietors,  the  damages  assessed  in  such  action  can  not  be 
recovered  by  the  coach  proprietor  from  the  road  company  for  failing 
to  keep  the  road  in  repair,  which,  in  some  degree,  occasioned  the 
accident.  Talmadge  v.  The  Zanesville  and  Maysville  Boad  Com- 
pany, 197. 

2.  But  a  recovery  may  be  had  for  the  injury  done  to  the  coach.    lb. 

3.  In  an  action  of  assumpsit  against  a  commission  merchant,  who  baa  sold 

the  goods  of  his  principal  contrary  to  inBtructions,  the  value  of  the 
goods  at  the  time  of  the  sale  is  the  rule  of  damages.  Woodward  «• 
Suydam  &  Blydenburg,  363. 

4.  In  an  action  of  trover  by  a  landlord,  against  a  constable,  for  seizing  and 

selling  a  growing  crop  on  an  execution  against  the  tenant,  the  landlord's 
proportional  share  of  what  was  taken  is  the  rule  of  damages.    Case  «. 
Hart  and  Humphrey,  364. 
6.  Anticipated  profits  or  speculations  in  real  property  can  not  be  recovered 
as  damages  for  breach  of  a  contract.    Seely  v.  The  State,  601. 

6.  Actual  expenditures  under  the  contract  may  be  recovered.    lb. 

7.  Damages  on  protested  bill.    See  Protest  Damaoxs. 
DEED— 

I.  A  sheriff's  deed  takes  effect  from  the  day  of  sale,  so  as  to  pass  whateTar 
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interest  the  Jadgtaent  debtor  had  in  the  lands  sold  at  the  time  of  the- 

leyy.    Boyd's  Lessee  v.  Longworth,  236. 
a.  The  coyenants  in  a  deed  which  operate  as  estoppels  are  those  running 

•    with  the  land.    lb. 
8.  A  deed  of  conveyance,  made  subsequent  to  a  devise,  does  not  revoke  the^ 

will,  unless  it  makes  an  entire  disposition  of  the  estate;  but  to  any 

portion  undisposed  of  by  the  deed,  the  will  attaches,  pro  ianio^  and 

carries  it  to  the  devisee.    Brush  v.  Brush,  287. 

4.  Where  a  deed  calls  for  an  object  on  the  bank  of  a  stream,  thence  south, 

thence  east,  thence  north,  to  the  bank  of  the  stream,  and  with  the 
course  of  the  banlc,  to  the  place  of  beginning,  the  stream  at  low- water 
mark  is  the  boundary.    Lamb  v.  Rickets,  311. 

5.  Where  the  owner  of  land  is  bounded  by  a  stream,  he  owns  to  the  center 

of  the  stream,  subject  to  the  easement  of  navigation;  but  to  calculate* 
the  quantity  in  a  survey,  no  reference  is  had  to  what  lies  between  low- 
water  mark  and  the  center  of  the  stream.  lb. 
€m  A  tax  title  is  invalid  when  the  land  has  been  listed,  forfeited,  and  sold  as 
"  one  hundred  and  twenty  acres  in  the  Whitaker  reserve,''  there  being: 
twelve  hundred  and  eighty  acres  in  that  reserve.  Burchard  v.  Hubbard 
et  al.  316. 

7.  Where  a  person,  without  title,  conveys  by  deed  of  warranty,  and  after- 

ward receives  title  as  trustee  from  the  rightful  owner,  for  the  purpose 
of  transmitting  it  to  a  bona  fide  purchaser  from  the  rightful  owner,  the 
doctrine  of  estoppel  does  not  defeat  the  trust  estate.    lb.  • 

8.  A  wife  may  transmit  her  separate  estate  through  the  intervention  of  a 

trustee  to  her  husband.    Lewis  and  others  v.  Baldwin  and  others,  352. 

9.  A  conveyance  to  A  and  B,  and  their  heirs,  and  to  the  survivor  of  them, 

and  to  the  heirs  of  such  survivor,  vests  in  the  survivor  an  estate  in 
fee.    lb. 

10.  Where,  prior  to  a  judgment,  a  permanent  leasehold  estate  had  been  con- 

veyed by  deed,  absolute  upon  its  face,  though  intended  as  a  security,, 
there  only  remained  an  equitable  interest  in  the  judgment  debtor,  to 
which  no  lien  attached,  aud  a  judgment  creditor,  who  first  pursued  the 
equity  by  bill,  is  entitled  to  be  first  satisfied.    Loring  v.  Melendy,  355. 

11.  A  permanent  leasehold  estate  is  not  a  chattel;  but  is  really  subject  to  all 

the  laws  and  rules  which  attach  to  land.    lb. 

12.  A  conveyance  without  warranty  works  no  estoppel  to  the  grantor  who 

afterward  acquires  title.    Kinsman  v.  Loomis  and  Wood,  475. 
18.  A  person  defending  his  possession  on  no  otber  grounds  than  that  one  of 
the  grantors  in  the  series  of  deeds  had  no  title,  is  bound,  by  the  recitals 
of  the  deed,  to  the  same  extent  as  if  he  were  privy  to  the  grantor.    lb. 

14,  An  acknowledgment  taken  in  Connecticut,  of  a  deed  for  land  in  Ohio, 

before  an  associate  justice  of  the  common  pleas  of  the  county  where- 
the  land  lies,  is  sufficient.    lb. 

15.  Where  a  contract  is  for  **a  good  title,"  a  quitclaim  deed  is  sufficient,  if 

the  vendor  has  title.    Fugh  and  Bholts  v.  Chesseldine,  109. 
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Deyiae — Electors  and  Elections. 

DEVISE— 
A  deed  of  convey  anoe,  made  sulMeqaent  to  a  deTiae,  does  not  reroke  tlie  will, 
unless  it  makes  an  entire  disposition  of  the  estate;  bat  to  any  portion 
undisposed  of  by  the  deed,  the  will  attaches,  pro  tanio,  and  carries  it  to 
the  devisee.    Brush  v.  Brush,  287. 

DOWEB^ 

1.  A  woman,  under  the  ordinance  of  1787,  was  dowable  of  all  lands  of 

which  her  hnsband  was  seized  during  coverture.  Betts  o.  Wise  et  at, 
219. 

2.  Some  right  of  dower  has  been  found  to  exist  in  all  nations  ot  the  Tea- 

tonic  stock,  from  the  earliest  antiquity.    lb. 
8.  The  partition  of  lands  incumbered  by  a  dower  estate  may  be  enforced 
in  equity  by  the  owner  of  the  incumbrance,  he  being,  also,  tenant  ia 
common  of  the  remainder.    Horgan  v.  Staley,  389 
DRAFTS— 

Book  of  drafts.    Kinsman  v.  Loomis  and  Wood,  476. 
DYING  DEOLABATIOK 

See  EviDBKOS,  21. 
EJECTMENT— 

1.  Proceedings  under  the  occupying  claimant  law  have  been  considered  aa 

separate  and  distinct  from  the  action  of  ejectment,  although  the  Judg^ 
ment  in  the  ejectment  case  can  not  be  carried  into  execution  until  they 
are  closed.    The  Lessees  of  Patterson  v,  Prather,  36. 

2.  And  when  the  application  is  made  by  the  defendant,  and  a  judgment  ia 

given  in  his  favor,  the  court  will  order  the  lessee  of  the  plaintiff  to  pay 
costs.     lb. 

3.  A  trustee  under  a  deed  of  trust,  with  a  power  to  sell  for  the  payment  of 

debts,  may  maintain  ejectment,  notwithstanding  the  debts  have  been 
discharged.    Moore  v.  Burnet,  334. 

4.  A  reconveyance  from  trustee  to  the  cestui  que  iruet  is  necessary  to  rein- 

vest him  with  the  legal  title.    lb. 
ELECTION— 

1.  To  create  a  case  of  election  there  must  be  a  plurality  of  gifts  or  righta, 

with  an  intention,  express  or  implied,  of  the  party  who  has  the  right 
to  control  one  or  both,  that  one  should  be  a  substitute  for  the  other. 
Melick  and  Wife  v.  Darling,  343. 

2.  The  party  who  is  to  take  has  a  choice,  but  he  can  not  enjoy  the  benefits 

of  both.    lb. 
ELECTORS  AND  ELECTIONS— 

1.  A  person,  the  offspring  of  a  white  man  and  a  half-breed  Indian,  is  a  law- 

ful voter.    Jeffries  v.  Ankeny  and  others,  372. 

2.  An  action  on  the  case  lies  against  township  trustees,  for  refusing  a  law- 

ful vote,  without  proof  of  express  malice.    lb. 

3.  Where  the  court  of  common  pleas  instructed  the  jury  that  a  man  who 

has  any  negro  blood  whatever,  is  not  a  lawful  voter,  it  is  error. 
Thatcher  o.  Hawk  and  others,  376. 
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BQUITY— 

See  CHAKonr. 
BBIB  LAND  COMPANY— 

Kinsman  v.  LoomU  aad  Wood,  476. 
BBROR— 

If  ac  erroneous  ehary^e  to  the  Jury  be  giTen  on  an  abstraot  propoiltloil,  or 
oj  a  point  entirely  out  of  any  case  made  by  the  erideneey  and  the  Ter- 
dict  can  be  supported  by  the  proof  made,  the  judgement  will  not  be  re- 
versed.   John  Creed  «.  The  Oommorcial  Bank  of  Cincinnati,  489. 
See  Pbactiox. 
B8TATB— 

See  DxxD ;  Husbajtd  Aim  Wnrs. 
ESTOPPEL— 

1.  Where  a  person,  without  title,  conreys  by  deed  of  warranty,  and  after^ 

ward  receiTes  title  as  trustee,  from  the  rightfUl  owner,  for  the  purpose 
of  transmitting  it  to  a  bona  fitU  purchaser  from  the  rightful  owner, 
the  doctrine  of  estoppel  does  not  apply  to  defeat  the  trust  estate.  Bur- 
ohard  v.  Hubbard  et  al.  316. 

2.  A  conveyance,  without  warranty,  works  no  estoppel  to  the  grantor  who 

afterward  acquires  title.    Kinsman  o.  Loomis  and  Wood,  476. 

3.  A  person  defending  his  possession  on  no  other  grounds  than  that  one  of 

the  grantors,  in  the  series  of  deeds,  had  no  title,  is  bound  by  the  re- 
citals of  the  deed,  to  the  same  extent  as  if  he  were  privy  to  the 
grantor.    lb. 
BVIDBNOE— 

1.  Individual  notes,  intended  to  pass  as  currency  or  money,  are  not  compe- 

tent evidence  against  the  person  issuing  them,  on  an  indictment  for 
acting  as  an  officer  of  a  bank,  without  proving  that  there  was  a  com- 
pany or  association  of  individuals  formed  for  the  purpose  of  putting  in 
circulation  such  notes.    Steedman  v.  The  State,  83. 

2.  In  an  action  on  a  policy  of  insurance,  evidence  will  not  be  received  to 

show  that  the  loss  was  occasioned  by  negligence  in  the  agents  of  the 
insured.    Perrin's  Adm'rs  v.  Protection  Insurance  Company,  147. 

3.  Newly  discovered  evidence  furnishes  no  ground  for  a  new  trial,  where 

such  evidence  is  merely  cumulative.    lb. 

A,  Where  a  recovery  has  been  bad  against  coach  owners,  for  an  injury  to  a 
passenger,  the  amount  of  such  recovery  can  not  be  given  in  evidence 
in  an  action  by  the  coach  owners  against  a  road  company  for  not  keep- 
ing it  e  road  in  repair,  by  which,  in  some  degree,  the  accident  may 
have  oeen  occasioned.  Talmadge  v.  The  Zanesville  and  Maysville 
Boad  Company,  197. 

6.  The  injury  done  to  the  property  oi  the  coach  owners  may  be  given  in 
evidence.    lb. 

6.  Whore  a  bond  or  sealed  instrument  is  taken  for  a  simple  contract  debt, 
the  simple  contract  is  merged,  lost,  and  dischaiged  in  the  bond.  Me* 
Naughten  o.  Partridge  ot  al.  232. 
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JBtidbkos—  Continued. 

7.  The  presumption  is,  that  Buch  was  intended  by  the  parties  where  a  le- 
eurity  of  a  higher  nature  is  received.    lb. 

8.  And  that,  too,  whether  it  be  the  bond  of  the  debtor,  or  of  a  third  per- 

son,   lb. 

9.  The  existence  of  a  law  in  a  sister  state,  or  foreign  Jurisdiction,  is  matter 

of  fact  triable  by  a  jury,  and  provable,  if  necessary,  by  witnesses. 
Ingrabam  v.  Hart,  265. 

10.  The  probate  of  a  will,  taken  within  the  county,  at  another  place  than 

the  county  seat,  by  the  associate  judges,  is  competent  evidence  to  es- 
tablish the  will.    Lessee  of  Le  Grange  v.  Ward  et  al.  257. 

11.  The  statute,  making  certified  copies  of  the  files  of  the  auditor  of  state 

evidence,  authorizes  their  admission  only  where  the  originals  would  be 
competent.    The  State  v.  Weils,  261. 

12.  The  act  regulating  the  sale  of  school  lands  does  not  authorize  the  final 

certificate  of  the  county  auditor  to  be  used  as  evidence  to  charge  the 
county  treasurer,  nor  is  a  certified  copy  of  an  account,  made  out  by  the 
auditor  of  state,  from  such  certificates,  competent  evidence.    lb. 

13.  A  parol  contract  for  a  lease,  between  landlord  and  tenant,  in  possession 

under  a  prior  lease,  is  within  the  statute  of  frauds,  unless  possession  be 
held  solely  under,  and  in  performance  of,  the  parol  contraot,  the  terms 
of  holding  clearly  indicating  the  possession  to  be  under  the  subsequent 
parol  lease.    Armstrong  v.  Eattenhorn,  265. 

14.  On  an  indictment,  laying  a  particular  day  when  the  plaintifiT  acted  as  an 

officer  of  an  unauthorized  bank,  it  is  competent  for  the  prosecution  t» 
prove  the  act,  after  the  day  laid.     Brown  v.  The  State,  276. 

15.  When  such  office  is  exercised  in  this  state,  it  is  not  necessary  for  the  pros- 

ecution to  prove  that  the  bank  or  association  is  not  incorporated.   lb. 

16.  All  statutes  are  printed  by  authority ;  and,  though  local  or  special,  are, 

nevertheless,  public  acts,  of  which  courts  of  justice,  ex  officio,  take- 
notice,    lb. 

17.  It  is  otherwise  with  the  acts  or  statutes  of  other  states.    lb. 

18.  The  value  of  goods  soM  by  a  commission  merchant  contrary  to  the  in- 

structions of  his  principal,  may  be  recovered  under  the  common  count,, 
for  goods  sold  and  delivered.  Woodward  v.  Suydam  and  Blydenburg, 
360. 

19.  When,  on  a  trial  for  perjury,  it  becomes  material  to  prove  the  contents* 

of  a  book  of  accounts  which  the  accused  had  admitted  to  be  correct  and 
true,  the  book  may  go  to  the  jury  as  evidence  of  the  extent  and  nature 
of  the  admission.    Halleck  v.  The  State,  400. 

to.  Proof  of  uttering  and  publishing  counterfeit  bank  bills,  as  true  and 
genuine,  will  net  support  an  indictment  under  section  29  of  the  act  for 
the  punishment  of  crimes  (Swan's  Stat.  236),  for  bartering  and  selling 
counterfeit  bank  notes.     Vanvalkenburg  v.  The  State,  404. 

21.  A  judgment  entered  without  objection,  in  the  name  of  the  plaintifiT,  aa 
commissioner  of  insolvents,  is,  between  the  parties,  evidence  that  the 
plaintiff  was  such  ofiicer.    Job  o.  OoUier,  422. 
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22.  It  is  error  to  admit  eridenoe  of  dying  deolarations,  without  first  finding 

that  the  deceased  was  conscious  of  his  condition  when  making  them. 
i  Montgomery  v.  The  State,  424. 

23.  It  is  not  error  to  allow  a  witness  to  state  the  substance  of  competent  dying 

declarations,  although  he  may  not  be  able  to  giye  the  precise  words.  lb. 

24.  In  proceedings  against  an  attorney  for  malpractice,  the  eyidence  must  be 

confined  to  the  specifications.    Ohio  v.  Chapman,  430. 

25.  A  record  in  an  action  of  slander,  where  an  attorney  was  plaintifl^,  and 

where  a  plea,  charging  him  with  commission  of  a  crime,  has  been  found 
true,  is  not  equivalent  to  a  conyiction  for  that  ofiense.    lb. 

26.  A  subscription  to  pay  $26,  in  labor  or  stock,  for  the  construction  of  a  road, 

will  be  construed  as  a  contract  with  the  person  by  whom  the  road  is  to 
be  constructed,  for  work  and  labor.    Sperry  v.  Johnson,  452. 

27.  The  subscription  paper  may  be  given  in  evidence  to  support  the  common 

count  for  work  and  labor.    lb. 

28.  The  '*  Book  of  Drafts  "  of  the  Connecticut  Land  Company  is  not  evidence 

of  a  legal  title,  but  only  of  an  equity  against  the  trustees  of  the  company. 
Kinsman  v,  Loomis  et  al.  475. 

29.  That  six  per  centum  damages  have  been  charged  and  received  by  a  bank, 

on  a  protested  bilJ,  addressed,  by  mistake,  to  the  acceptor  in  Ohio,  in- 
stead of  Philadelphia,  is  not  evidence  that  the  bank  has  reserved  a 
greater  amount  of  interest  on  its  loans  and  discounts  than  six  per 
centum  per  annum  in  advance.  The  Commercial  Bank  v.  John  Beed, 
601. 
EXECUTION— 

1.  Where,  on  a  eo.  sa.,  the  defendant  turns  out  real  estate  to  release  his  body, 

the  Judgment  lien  on  other  lands  is  not  thereby  discharged.  Douglass 
V.  Paterson  et  al.  42. 

2.  If  a  Judgment  debtor  is  arrested  on  a  eo.  sa.,  such  arrest  will,  in  general, 

be  considered  equivalent  to  a  satisfaction  of  the  judgment.  In  fact,  it 
is  said  to  be  the  highest  satisfaction  known  to  the  law.    lb. 

5.  But  there  are  exceptions  to  this  rule.    As,  if  a  judgment  debtor,  arrested, 

is  discharged  under  insolvent  laws,  there  can  be  no  pretense  that  the 
judgment  is  satisfied.    lb. 

4.  If,  at  any  subsequent  period,  the  debtor  shall  accumulate  property,  the 
judgment  can  be  enforced  against  his  property,  although  it  can  not  be 
enforced  by  a  second  arrest  of  his  body.    lb. 

.6.  Equity  has  no  jurisdiction  to  compel  a  sheriff  to  pay  over  moneys  col- 
lected on  execution,  because  there  is  a  plain,  complete,  and  adequate 
remedy  at  law.    lb. 

6.  A  general  and  standing  order  of  the  court  of  common  pleas,  directing 

the  clerk  to  issue  execution  for  costs,  will  authorize  him,  without  any 
special  order,  to  issue  such  execution.     Elliott  v.  EUery,  306. 
9.  An  execution  may  be  levied  upon  the  interest  of  the  mortgagor  in  posse»» 
sion  of  mortgaged  lands.    Seymour  o.  King  and  others,  342. 
VOL.  XI — 30 
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Executor  and  Administrator — Guardian  and  Ward. 

BxsouTiON —  Oonlinued, 

8.  But  as  no  fair  sale  can  be  made  of  land  so  situated,  it  affords  a  soond 

reason  for  abandoning  such  levy.    lb. 

9.  A  sheriff 'b  return  that  he  could  find  no  goods  or  chattels,  lands  or  tena 

ments,  of  the  principal  debtor,  unincumbered  by  mortgage,  is  suflkdeai 
to  authorize  suit  against  the  surety,  on  an  injunction  bond.    lb. 

10.  But  since  it  is  to  be  appraised  at  full  price,  without  regard  to  the  mort- 

gage, which  remains  an  incumbrance  on  the  land,  and  which  may  be 
asserted  against  the  purchaser,  no  fair  sale  can  be  made  of  lands  to 
situated ;  and  this  affords  a  sound  reason  for  abandoning  such  leyy.  lb. 

11.  A  Judgment  creditor  may  relinquish  a  levy  where  there  is  difficulty  of 

making  a  fair  sale,  or  a  probability  of  not  malcing  the  money,  in  oonae- 

quence  of  earlier  incumbrances.  Bank  of  Lake  Erie  v.  Western  Beserre 

Bank,  444. 
SSXECUTOR  AND  ADMIN  I8TBAT0B— 
Equity  will  relieve  against  a  defective  execution  of  a  real  contract  by  an 

executor  or  administrator.    Evanis  v.  Strode's  Adm'r,  480. 
FOBFEITURE— 

1.  Where  forfeitures  or  a  penalty  may  ensue,  from  the  answers  to  a  bill,  the 

defendant  is  not  bound  to  answer.  Gadwallader  v.  Granville  Alexan- 
drian  Society  et  al.  298. 

2.  Whore  a  creditor's  bill  is  framed  in  the  alternative,  charging  that  prop- 

erty is  held  under  an  illegal  or  void  agreement,  and  praying  that  it 
may  be  set  aside,  or,  if  held  valid,  that  the  debtor's  residuary  interest 
may  be  subjected,  the  defendant  may  be  protected  in  withholding  dia- 
closure  as  to  part,  while  he  would  be  bound  to  answer  the  remainder, 
lb.  298. 

8.  Where,  alter  a  change  in  the  limits  of  a  county,  an  associate  Judge  fidla 
to  remove  within  a  reasonable  time  into  the  county  for  which  he  was 
elected,  he  forfeits  his  office.    Ohio  o.  Choate,  611. 
FBAUD— 

See  Ghancebt. 
FBAUDS,  STATUTE  OF— 

1.  A  parol  contract,  for  a  lease  between  landlord  and  tenant,  in  possession 
under  a  prior  lease,  is  within  the  statute  of  frauds,  unless  possession  be 
held  solely  under,  and  in  performance  of,  the  parol  contract,  the  terms 
of  holding  clearly  indicating  the  possession  to  be  under  the  subsequent 
parol  lease.     Armstrong  v.  Kattenhorn,  266. 

S.  Where  a  parol  contract,  for  the  purchase  or  sale  of  lands,  is  admitted  by 
a  defendant  in  his  answer,  without  relying  upon  the  statute  of  frauda 
as  a  defense,  performance  will  be  decreed.    Woods  v.  Dille  et  al.  456. 
OUARDIAN  AND  WARD— 

1.  In  this  state,  the  guardianship  of  a  minor  female  expires,  by  operation 

of  law,  when  the  ward  arrives  at  the  age  of  twelve  years.  Perry  e, 
Brainard,  442. 

2.  A  guardian,  appointed  for  such  minor  when  under  twelve  years  of  agei 

can  not  sell  her  land  after  she  arrives  at  that  age.    lb. 
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Guaranty — Indiotment. 


GuAKDiAK  AKD  W AXD—CkmHnued. 
3.  A  sale  under  an  order  of  coart,  made  by  iiaoh  guardian,  after  the  ward 
bad  arrived  at  the  age  of  twelve  yean,  is  yoid.    lb. 
•GUABANTY— 

1.  The  indorsement  of  a  note,  not  negotiable,  by  a  person  not  a  party  to  itt 

is  a  guaranty.    Parker  «.  Riddle,  102. 

2.  Upon  suoh  guaranty,  demand  of  payment  must  be  made  when  the  nota 

becomes  due,  and  notice  given  by  the  indorser  before  suit    lb.  102. 
See  Bills  ov  Ezcbakob. 
HUSBAND  AND  WIFB— 
1.  A  wife  may  transmit  her  separate  estate  through  the  intervention  of  a 

trustee,  to  her  husband.    Lewis  v.  Baldwin  and  others,  352. 
9.  A  conveyance  to  A.  and  B.,  and  their  heirs,  and  to  the  survivor  of  them, 
and  to  the  heirs  of  such  survivor,  vests  in  the  survivor  an  estate  in 
fee.    lb. 
CMPBISONMBNT— 
The  act  of  March  19,  1838,  abolishing  imprisonment  for  debt,  operates  to 
discharge  a  recognisance  of  bail  entered  into  before  the  act  took  effeet. 
Tousey  ».  Avery,  90. 
IMPBOVEMKNTS- 
A  valuation  of  improvements,  under  the  occupying  claimant  law,  is  in- 
valid, unless  reasonable  notice  of  making  it  be  given  to  the  adverse 
party,  or  his  attorney  of  record.   Lessee  of  Patterson  o.  Pftither,  35. 
Il^COBPOBATION,  ACTS  OP— 

See  GoBPOBATioirs. 
INODMBBANCB— 

See  MoBTGAOB ;  LiXH. 
INDIANS— 

See  YoTSS  akd  YorxBg,  2. 
INDICTMENT— 
1.  The  legislature  have  the  power  to  declare  what  acts  are  criminal,  and 
they  have  the  same  power  to  prescribe  the  forms  of  indictment  for  the 
commission  of  such  criminal  acts.    Lougee  v.  The  State,  71. 

3.  Where  an  offense  consists  in  the  performance  of  a  specific  act,  it  is  nec- 

essary that  it  should  be  charged,  in  the  indictment  to  have  been  com- 
mitted on  a  day  certain.    Steedman  v.  The  State,  87. 

3.  Whether,  having  charged  the  offense  upon  one  day,  it  will  do  to  lay  it 

with  a  eontinuando.    Quoere.    lb. 

4.  On  an  indictment,  laying  a  particular  day  when  the  plaintiff  acted  as  an 

officer  of  an  unauthorized  bank,  it  is  competent  for  the  prosecution  to 
prove  the  act  after  the  day  laid.    Brown  o.  The  State,  276. 

ft.  When  such  association  exists  in  this  state,  it  is  not  necessary  for  the  pros- 
ecution to  prove  that  the  bank  or  association  is  not  incorporated.    lb. 

^.  Form  of  an  indictment  for  acting  as  an  officer  of  an  unauthorized 
bank.    lb. 

7.  The  court  have  no  power  to  order  a  prisoner  to  stand  oommitted  until 
flne  and  costs  be  paid.    lb.  28L 
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Infant — Insolvents'  Commissioner. 


ImDiCTUVxrr^Qmtinued. 

8.  But,  after  sentence,  they  may  direct  the  detention  of  a  prisoner  until  he 

can  be  charged  in  execution. 

9.  An  indictment  for  resisting  an  officer  must  set  forth  all  the  facts  neoea* 

sary  to  constitute  the  offense.    Lamberton  o.  The  State,  282. 

10.  Every  indictment  should  contain  a  complete  description  of  the  offense 

charged.    lb. 

11.  In  an  indictment  for  peijury,  it  is  sufficient  to  aver  that  the  coort  had 

power  to  administer  the  oath,  without  setting  forth  the  facts  necessary 
to  give  jurisdiction.    Halleck  v.  The  State,  400. 

12.  An  indictment,  for  bartering,  selling,  and  disposing  of  counterfeit  bank 

notes,  under  section  29  of  the  statute  for  the  punishment  of  crimen 
(Swan's  Stat.  236),  will  not  be  supported  by  proof  that  the  notes  were- 
passed  as  true  and  genuine.    Yanvalkenburg  o.  The  State,  404. 

INFANT— 

"*  See  GuABDiAir  and  Wabd. 

INFORMATION— 

1.  An  information  in  the  nature  of  a  qtto  warranio  against  a  body  or  corpo- 

ration exercising  a  franchise  not  conferred  upon  it  by  law,  need  not 
aver  such  institution  to  be  a  body  corporate  in  law.  State  of  Ohio  «; 
Granville  Alexandrian  Society,  9. 

2.  The  information  must  be  filed  in  the  county  where  the  defendants  have 

their  office  or  place  of  business.    lb. 
8.  And  it  should  appear  that  the  violation  of  law  complained  of  must  have 
taken  place  in  the  county  where  the  information  is  filed. 
INJUNCTION  BOND- 

See  Bond. 
INSOLVENT  DEBTOIU- 

1.  If  an  insolvent  debtor,  arrested,  be  discharged  under  insolvent  lawa, 

there  can  be  no  pretense  that  the  judgment  is  satisfied.  Douglass  «. 
Patterson  et  al.  44. 

2.  If,  at  any  subsequent  period,  the  debtor  shall  accumulate  property,  the 

judgment  can  be  enforced  against  the  property,  although  it  can  not  be 
enforced  by  a  subsequent  arrest  of  the  body.    lb. 
See  Insolvents'  Commissioner,  2. 
INSOLVENTS'  COMMISSIONER— 

1.  A  judgment  entered  without  objection,  in  the  name  of  the  plaintiff,  aa 

commissioner  of  insolvents,  is,  between  the  parties,  evidence  that  plaint* 
iff  was  such  officer.    Job  v.  Collier,  422. 

2.  Morris  Seely,  an  insolvent  debtor,  made  an  assignment  of  his  effects, 

under  the  statute,  to  the  commissioner  of  insolvents,  for  the  benefit  of 
his  creditors.  The  legislature  afterward  authorized  him  to  file  a  bill,  aa 
in  chancery,  against  the  state,  to  recover  damages  for  an  alleged  breach 
of  a  contract  between  him  and  the  canal  commissioners,  prior  to  hia 
assignment.  It  was  held  that  the  commissioner  of  insolvents  was  not 
a  necessary  party  to  such  suit,  and  the  proceeds  should  go  to  Seely,  and 
not  to  the  oommissioner.    Seely  «.  The  State,  401. 
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Influmnce-— Judgment* 

INSURANOB— 

1.  In  an  action  on  a  policy  of  insurance,  it  is  no  defense  to  show  that  tha 

loss  was  occasioned  by  negligence  in  the  agents  of  the  insured.    Per- 
rin'B  Adm'rs  v.  Protection  Insurance  Company,  147. 

2.  A  loss  of  a  steamboat  by  explosion  of  the  boiler  is  covered  by  the  pol- 

icy,   lb. 
8,  The  assured  is  bound  to  proyide  competent  capacity  and  skill;  it  is& 

part  of  his  implied  warranty,  which  caution  will  enable  him  to  perform.  lb. . 
4.  But  risks  arising  ft*om  the  carelessness  of  his  servants  are  covered  by  the 

policy.    lb. 
lUSTBUOTIONS  TO  THB  JURY— 

1*  It  is  not  error  to  instruct  the  Jury  that  they  are  not  absolute  Judges  of 

the  law  in  criminal  cases.    Montgomery  v.  The  State,  424. 
2.  If  an  erroneous  charge  be  given  to  the  Jury  on  an  abstract  proposition^ 

or  on  a  point  entirely  out  of  any  case  made  by  the  evidence,  and  tha 

verdict  can  be  supported  by  the  proof  made,  the  Judgment  will  not  be 

reversed.    Greed  o.  Commercial  Bank,  489. 
INTEREST— 

1.  Illegal  interest  paid  can  not  be  recovered  back.    Sheldon  v.  Gill  et  aL  41 T. 

2.  ^o  enjoin  a  judgment  at  law  on  the  ground  that  illegal  interest  is  in- 

cluded therein,  a  tender  must  be  made  of  the  amount  equitably  due.  IK 

^  Banks  are  restricted  by  their  charters  f^om  taking  more  interest  than  six 
per  cent,  per  annum,  in  advance,  on  their  loans  and  discounts.  Creed 
V.  Commercial  Bank  of  Cincinnati,  489. 

4.  If  more  be  taken,  the  note  or  bill  on  which  it  is  taken  is  void.    lb. 

t.  It  is  not  evidence  that  a  greater  rate  of  interest  than  six  per  cent,  per 
annum,  in  advance,  has  been  taken  by  a  bank,  where  it  has  charged 
and  received  six  per  cent,  damages  on  a  protested  bill,  intended  to  be 
addressed  to  the  acceptor  at  Philadelphia,  but,  by  mistake^  addressed  to 
him  in  Ohio.  The  Commercial  Bank  «•  John  Reed,  498« 
INTRUSION— 

See  Ububfatioit. 
JUDGES— 

See  Abbooiats  JuDOx;  Elsctiokb  and  Blxotobs. 
JUDGMENT— 

1.  Where,  on  a  ea.  sa.,  the  defendant  turns  out  real  estate  to  release  hia 

body,  the  Judgment  Jien  on-  other  lands  is  not  thereby  discharged* 
Douglas  V,  Patterson,  42. 

2.  If  a  Judgment  debtor  is  arrested  on  a  ea.  sa.,*suoh  arrest  will,  in  general^ 

be  considered  equivalent  to  a  satisfaction  of  the  Judgment.    In  fact,  it 

is  said  to  be  the  highest  satisfaction  known  to  the  law.    lb. 
8.  But  there  are  exceptions  to  this  rule;   as  if,  for  instance,  a  Judgment 

debtor,  arrested,  is  discharged  under  the  insolvent  law,  there  can  be  no 

pretense  that  the  Judgment  is  satisfied.    lb. 
4.  If,  at  any  subsequent  period,  the  debtor  shall  accumulate  property,  the 

Judgment  can  be  enforced  against  that  property,  although  it  can  not  be 

enforced  by  a  second  arrest  of  the  body.    lb. 
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JUSOMEHT — GmtinueeL 
ft.  The  lien  of  a  Judgment  or  mortgage  is  not  lost  by  the  organisation  of  » 
new  county,  which  includes  the  incumbered  land  within  its  limits^ 
Dayidson  v.  Boot,  98. 
e.  A  sherilTs  deed  takes  effect  from  the  day  of  sale^  so  as  to  pass  whatever 
interest  the  judgment  debtor  had  in  the  lands  sold,  at  the  time  of  the- 
levy.    Moore  v.  Burnet,  334. 

7.  If  a  court  have  Jurisdiction,  its  solemn  acts  and  adjudications,  although 

erroneous,  are  not  Toid.    They  are  valid  until  reversed.    Leasee  of  Ij» 
'    Orange  «.  Ward  et  al.  261. 

8.  Where,  prior  to  a  Judgment,  a  permanent  leasehold  estate  had  been  oon-^ 

veyed  by  deed,  absolute  on  its  face,  though  intended  as  seturity,  there- 
only  remained  an  equitable  interest  in  the  Judgment  debtor,  to  which 
no  lien  attached;  and  a  judgment  creditor,  who  first  pursued  the  equity 
by  bill,  9  entitled  to  be  first  satisfied.  Loring  v.  Helendy  and  others,  355 . 

9.  To  enjoin  a  judgment  at  law,  on  the  ground  of  illegal  interest,  the  bill 

must  show  a  tender  of  the  amount  equitably  due.  Shelton  v.  Gill  et 
al  417. 

10.  Where  attorney's  collecting  fee  is  included  in  a  Judgment  entered  upoi» 

a  warrant  of  attorney,  the  Judgment  may  be  set  aside.    lb. 

11.  Honey  paid  on  a  Judgment  can  not  be  recovered  back  while  the  Judg* 

ment  remains  in  force.    Job  v.  Collier,  422. 

12.  A  judgment  entered,  without  objection,  in  the  name  of  the  plaintiff,  a» 

commissioner  of  insolvents,  is,  between  the  parties,  evidence  that  the 
plaintiff  was  such  officer.    lb. 

13.  A  judgment  creditor  may  not  unnecessarily,  and  without  cause,  relin- 

quish a  levy  to  the  prejudice  of  purchasers;  but  embarrassments  upon 
the  title,  difficulties  in  making  a  fair  sale,  or  the  probability  of  not 
making  the  money  fi'om  it  in  consequence  of  earlier  incumbrances,  are 
sufficient  causes.    Bank  of  Lake  Erie  v.  Western  Reserve  Bank,  444. 

14.  Lands  lying  under  a  judgment  lien,  which  have  been  sold  to  purchasera^. 

must  be  sold  to  satisfy  ttie  Judgment,  in  the  inverse  order  of  the  datea 
of  the  purchase.    lb. 

15.  The  relation  of  principal  and  surety  subsists  after  judgment.    lb. 

16.  A  judgment  will  not  be  reversed,  on  the  ground  that  an  erroneous  charge- 

has  been  given,  if  the  charge  be  upon  an  abstract  proposition,  or  oat 
of  any  case  made  by  the  evidence,  and  the  verdict  can  be  supported 
by  the  proof.    Greed  v.  Commercial  Bank  of  Cincinnati,  489. 
JUBISDIOTION— 

1.  The  probate  of  a  will,  taken  within  the  county  at  another  placo  than  the 

county  seat,  by  the  associate  judges,  is  competent  evidence  to  establish 
the  will.    Lessee  of  Le  Grange  v.  Ward  et  al.  257. 

2.  The  solemn  adjudications  of  courts,  having  jurisdiction  over  the  subject 

matter,  are  not  void,  but  are  valid  until  reversed.    lb. 
8.  No  suit  lies  against  the  state,  to  compel  paym^t  of  subscription  to  stock. 
Miers  and  Coulson  «.  Zanesville  and  Maysville  Turnpike  Company, 
273. 
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Jary — Landlord  and  Tenant. 

JuBiSDiCTiOH —  Ooniinued. 

4.  Where  a  receiyer  of  tolls  has  heen  appointed  hy  a  court  of  competent  Jar- 
Ifldiction,  that  court  acquires  authority  to  determine  all  questions  touch- 
ing distribution  and  appropriation.    lb. 

5.  A  person  having  possession,  in  this  state,  of  property  which  he  had  stolen 
in  another,  may  be  convicted  here  of  larceny.  Hamilton  v.  The 
Stote,  435. 

^  The  court  has  no  power  to  order  a  sale  of  a  female  minor's  land,  after 
she  arrives  at  twelve  years  of  age,  upon  the  petition  of  a  person  ap- 
pointed her  guardian,  while  under  that  age.    Perry  v.  Brainard,  442. 

7.  Such  sale  conveys  no  title.    lb. 
JTTEY— 

1.  The  right  of  a  jury  to  Judge  of  the  law  in  a  criminal  case  is  not  absolutev 

hut  is  to  he  exercised  under  the  direction  of  the  court.  Montgomery  «. 
The  State,  424. 

2.  After  a  Jury  have  returned  their  verdict — ^have  been  discharged  and  sep- 

arated— they  can  not  be  recalled  to  alter  or  amend  it.  Sargent  v.  The 
State,  472. 

8.  In  criminal  cases,  the  verdict  should  be  received  in  presence  of  the  pris- 

oner, that  he  may  have  the  jury  polled.    lb. 
4.  The  court  may,  and  in  some  cases  ought  to,  keep  the  Jury  together  until 
their  verdict  is  rendered,  and  should  require  the  sheriff  to  furnish  them 
with  proper  accommodations,  and  keep  them  in  close  custody.    lb. 
LAKD— 

1.  A  sheriffs  deed  takes  effect  from  the  day  of  sale,  so  as  to  pass  whatever 

interest  the  Judgment  debtor  had  in  the  lands  sold,  at  the  time  of  the 
levy.    Boyd's  Lessee  v.  Longworth,  235. 

2.  The  covenants  in  a  deed  which  operate  as  estoppels,  are  those  running 

with  the  land.    lb. 

8.  A  permanent  leasehold  estate  is  not  a  chattel,  but  is  realty,  subject  to  al) 
the  luws  which  attach  to  land.     Loring  v.  Melendy  and  others,  365. 

4.  Where  lands  have  been  sold  subject  to  judgment  Hens,  the  purchasers, 
as  between  themselves,  may  require  them  to  be  applied  to  the  satisfac« 
tion  of  the  judgments,  in  the  inverse  order  of  the  dates  of  purchase. 
Bank  of  Lake  Erie  v.  Western  Reserve  Bank,  444. 

5«  Where  a  parol  contract,  for  the  purchase  or  sale  of  land,  is  admitted  by  a 
defendant,  in  his  answer,  without  relying  on  the  statute  of  frauds,  per- 
formance will  be  decreed.    Woods  v,  Dille  et  al.  455. 

0.  Possession  of  land,  obtained  under  a  contract  of  purchase,  does  not  be- 

come adverse  to  the  vendor  while  the  contract  is  acted  upon  and  pay- 
ment made.    lb. 
LANDLORD  AND  TENANT— 

1.  A  parol  contract,  for  a  lease  between  landlord  and  tenant,  in  possession 

under  a  prior  lease,  is  within  the  statute  of  frauds,  unless  possession  be 
held  solely  under,  and.  in  performance  of,  the  parol  contract,  the  terms  of 
holding  clearly  indicating  the  possession  to  be  under  the  subsequent 
parol  lease.    Armstrong  v.  Kattenhom  et  al.  265. 
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2.  A  landlord  leasing  to  a  cropper  for  one  year,  reserving  as  rent  a  part  of 

the  grain,  has  a  lien  upon  the  growing  crop,  and  the  entire  crop  oaa 
not  be  removed  by  the  tenant,  or  those  claiming  under  him,  until  the 
rent  is  provided  for.    Case  v.  Hart  and  Humphrey,  364. 

3.  Trover  will  lie  for  the  landlord's  share.    lb. 
LARCENY— 

See  Cbiubs. 
LAWS,  FORBIGN— 
The  existence  of  a  law  in  a  sister  state,  or  foreign  jurisdiction,  is  matter  of 
fact,  triable  by  a  Jury,  and  provable,  if  necessary,  by  witnesses.    In- 
graham  V.  Hart,  256. 
See  CoMMXBciAL  Law;  Conbtitutioval  Law;  Statxttss. 
ILEASE—  » 

See  Lakdlobd  akd  Tshant. 
XiBASEHOLI>- 
A  permanent  leasehold  estate  is  not  %  chattel,  but  is  realty,  subject  to  all 
the  laws  and  rules  which  attach  to  land.    Loring  v.  Melendy,  265. 
LEGISLATION— 

1.  The  legislature  may  fill  a  prospective  vacancy,  that  will  happen  before 

the  meeting  of  the  next  general  assembly.  Ohio  v.  McCollister,  61 ; 
Ohio  V.  Choate,  511. 

2.  They  may  change  the  limits  of  a  county ;  and  where  an  associate  judge 

fails  to  remove  within  the  limits  of  the  county  for  which  he  was  elected, 
within  a  reasonable  time,  the  legislature  may  proceed  to  fill  the  office 
by  election.  Ohio  o.  Choate,  511. 
8.  A  law  authorizing  the  appropriation  of  private  property  for  public  use, 
without  providing  compensation  to  the  owner,  ia  void.  Foofte  «.  Oiii- 
cinnati,  408. 
LEGISLATIVE  PRACTICE— 

Ohio  o.  Choate,  511. 
LEVY— 

See  ExBOTJTiOK ;  Leasehold  Estate, 
LIEN— 

1.  Where,  on  a  ea,  sa.,  the  defendant  turns  out  real  estate  to  release  his 

body,  the  lien  of  the  judgment  on  other  lands  is  not  thereby  dia- 
charged.    Douglas  v.  Wallace  et  al.  42. 

2.  The  lien  of  a  judgment,  or  mortgage,  is  not  lost  by  the  organisation  of  a 

new  county,  which  includes  the  incumbered  land  within  its  limita. 
Davidson  v.  Root,  98. 

8.  Judgment  liens  do  not  exist  at  common  law.  Their  creation,  extent,  and 
continuance  depend  entirely  upon  statutory  provision.    lb. 

4.  That  the  lien  may  attach,  the  land  must  be  in  the  county  where  the  judg- 
ment is  rendered,  at  the  time  of  its  rendition ;  or  if  in  another  oonntyi 
there  must  be  an  actual  levy.    lb. 

ft.  Where  mortgaged  land  falls  into  a  new  county,  by  its  ereotioui  a  record 
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of  the  mortgage,  within  the  new  limits,  ifl  not  necessary  to  protect  the 
mortgagee  against  subsequent  purchasers,  without  notice.    lb. 

6.  A  common  carrier,  receiving  goods  in  the  ordinary  course  of  business,  and 
in  the  proper  line  of  transit,  has  a  lien  for  the  freight  and  charges  paid, 
although  the  g^ods  may  have  suflfered  damage  before  they  reached  him, 
•while  in  the  hands  of  some  preceding  carrier.     Bowman  o.  Hilton,  303. 

t.  To  entitle  a  warehouseman  to  his  lien  for  commission  and  adyanoes, 
the  law  imposes  upon  hi:n  nothing  beyond  what  a  prudent  man  would, 
under  like  circumstances,  have  done  in  the  management  of  his  own 
business.    lb. 

S,  Liens  of  this  kind  are  favored  in  law.    lb. 

9.  A  judgment  lien  can  attach  only  to  legal  estates.  Loring  v,  Melendy 
and  others,  356. 

10.  Where  a  deed  is  made  absolute  upon  its  face,  although  intended  only  as 

security,  the  grantor  has  but  an  equity,  upon  which  execution  can  not  be 
levied,  nor  any  judgment  lien  attach.    lb. 

11.  A  landlord,  leasing  to  a  cropper  for  one  year,  reserving,  as  rent,  a  part 

of  the  grain,  has  a  lien  upon  the  growing  crop,  and  the  entire  crop  can 
not  be  removed  by  the  tenant,  or  those  claiming  under  him,  until  the 
rent  is  provided  for.     Case  v.  Hart  and  Humphrey,  364. 

12.  Trover  will  lie  for  the  landlord's  share,  and  his  proportional  share  of 

what  was  taken  is  the  rule  of  damages.     lb. 
18.  Where  lands,  lying  under  judgment  liens,  have  been  sold  to  purchasers, 
they  must  go  to  satisfy  the  judgments  in  the  inverse  order  of  the  dates 
of  purchase.    Bank  of  Lake  Erie  v.  Western  Reserve  Bank,  444. 
MALPBACTICB— 

See  Attokhey. 
MANDAMUS— 
Upon  the  return  of  a  writ  of  mandamus,  an  issue  must  be  made  up,  as  in 
an  action  on  the  case  for  false  return.    The  State  v.  Trustees  of  Sec- 
tions 29,  24. 
MABKIED  WOMAN— 

See  Husband  and  Wits. 
MBBCHANT— 
A  merchant,  commencing  business  after  the  Ist  day  of  March,  is  bound 
to  report,  for  taxation,  the  whole  amount  of  capital  invested.    The 
average  value  on  hand,  during  the  year,  is  not  sufHoient.    Treasurer  of 
Ferry  v.  Hood  A  Moeller,  428. 
See  Commission  Mxbchakt. 
MINISTEBIAL  FUND— 

1.  Before  any  denomination  of  Christians  can  be  entitled  to  any  part  of 

the  ministerial  fund,  arising  from  the  rents  of  section  29,  they  must 
have  formed  themselves  into  a  society  in  the  township  in  which  the  sec- 
tion is  located,  and  have  given  themselves  a  name.  The  State  «• 
Trustees  of  Sections  29,  24. 

2.  The  agent,  appointed  to  receive  said  fund,  must  have  been  appointed  by 
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the  lociety  as  a  ooUeetiTO  body,  and  not  by  the  indMdoal  memben  oT 
the  society.    lb. 

See  Gttabdias  avd  Wasd. 
KISTAKE— 

1.  A  mintake,  in  law,  may  be  corrected  in  equity.    SembU.    McNaaghten 

9.  Partridge  et  al.  223,  480. 
9.  But  a  party  may,  by  his  conduct  after  discovery  of  the  mistake,  waive 
and  lose  bis  right  to  have  relief  against  such  mistake.    lb.  235. 

3.  Where  an  instrument,  by  mistake  of  the  parties  as  to  the  legal  effect  of 

the  terms  used,  fails  to  carry  out  their  intention,  relief  will  be  afforded 
in  equity.     Events  v.  Strode's  Adm'rs,  480. 

4.  A  mistake  will  be  corrected  in  equity.     lb. 

5.  A  mistake,  in  a  verdict,  can  not  be  corrected  after  the  Jury  have  beeik 

dischar^red.    Sargent  v.  The  Stote,  472. 
MOBTGAGE— 

1.  The  lien  of  a  Judgment  or  mortgage  is  not  lost  by  the  organisation  of  • 

new  county,  which  includes  the  incumbered  land  within  its  limits. 
Davidson  v.  Boot,  98. 

2.  Kor  is  a  new  record,  within  the  newly  organized  county,  necessary  U> 

protect  the  mortgage  against  subsequent  purchasers  without  notice, 
lb.  101. 
8.  The  legal  title  of  a  trustee,  under  a  deed  of  trust,  with  power  to  sell  to 
pay  debts,  is  not  divested  by  a  discharge  of  the  debts ;  but  the  trustee 
may  maintain  ejectment.    Moore  v.  Burnet,  334. 

4.  A  mortgage  is  a  mere  incident  to  the  debt,  which  it  is  intended  to  secore. 

lb.  341. 

5.  A  mortgage  lives  and  dies  with  the  debt.    Satisfaction  destroys  it.    lb. 

6.  But,  in  an  ordinary  deed  of  trust,  a  reconveyance  from  trustee  to  cethd 

que  trusty  is  necesary  to  reinvest  him  with  the  legal  title.    lb. 

7.  An  execution  may  be  levied  upon  the  interest  of  a  mortgagor  in  ponei- 

sion  of  mortgaged  lands.    Seymour  t?.  King  and  others,  342. 

8.  But  it  must  be  appraised  at  full  price  without  regard  to  the  mortg^e.  lb. 
8.  The  mortgage  remains  an  incumbrance  on  the  land,  and  may  be  asserted 

against  the  purchaser.    lb. 

10.  This  aHords  a  sound  reason  for  abandoning  such  levy.    lb. 

11.  A  court  of  equity  is  the  proper  tribunal  to  adjust  the  interests  of  all 

parties.    lb.  343. 

12.  Where,  prior  to  a  judgment,  a  permanent  leasehold  estate  had  been  oon- 

veyed  by  deed  absolute  upon  its  face,  though  intended  only  as  a  secu- 
rity, there  remained  only  an  equitable  interest  in  the  judgment  debtor, 
to  which  no  judgment  lien  attached ;  and  a  creditor,  who  first  pursued 
the  equity  by  bill,  is  entitled  to  be  first  satisfied.  Loring  «.  Melon dy 
and  others,  355. 
MULATTOES— 
See  Blaoks,  Nxorobs,  akd  Mitlattoes. 
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HBQLIGENOB— 
1.  In  an  action  on  a  policy  of  inaoranoa,  it  is  no  defense  to  show  that  the* 
loss  was  occasioned  by  negligence  in  the  agents  of  the  Insured.    Per 
rin's  Adm'rs  «.  Protection  Insurance  Co.  147. 
S.  Where  an  injury  to  a  stage  passenger  may  have  been  occasioned,  in  part, 
by  the  negligence  of  the  coach  owners  and  of  the  road  company,  and 
there  has  been  a  recovery  of  damages  against  the  coach  owners,  such 
damages  can   not  be  recovered  by  them,  in  whole  or  in  part,  from 
the  road  company.    Talmadge  v.  Zanesville  and  Maysville  Bead  Oo. 
197. 
8.  But  the  damage  done  to  the  stage,  if  the  road  be  out  of  repair,  may  b» 
recovered.    lb.  197. 
KEGBOBS— 

Bee  Blaokb»  Nxobobs,  asi>  Mulattobs;  Yotss  ahb  VoTxna. 
ISTEW  TBIAL^ 

A  new  trial  will  not  be  granted  on  the  ground  .of  newly  discovered  evi-^ 
dence,  where  such  evidence  is  merely  cumulative.    Perrin's  Adm'rs  «. 
Protection  Insurance  Go.  147. 
jrOTICB— 

1.  As  a  general  rule,  parties  to  be  affected  by  Judicial  proceedings  should 

have  notice.    Lessees  of  Patterson  v.  Prather,  36. 
S.  A  notice  to  depart  the  township,  issued  by  but  one  of  the  two  overseera 
of  the  poor,  is  void.    Trustees  of  Williamsburg  v.  Trustees  of  Jack- 
eon,  37. 
8.  Notice  must  be  given  the  indorsee  of  a  note,  not  negotiable,  before  suit 
is  brought.    Parker  «.  Biddle,  102. 

4.  Where  a  patent  for  land  recites  assignments,  by  persons  competent  to 

convey,  there  is  no  presumptive  notice  to  one,  who  derives  title  under 
such  patent,  of  latent  defects  in  the  assignment.  Bell  and  wife  v^ 
Duncan  et  al.  192. 

5.  It  is  otherwise,  if  the  patent  recites  assignments  by  persons  not  compe* 

tent  to  convey  title.    lb.  192. 
OOOUPYING  CLAIMANTS— 

1.  A  valuation  of  improvements,  under  the  occupying  claimant  law,  ia 

invalid,  unless  reasonable  notice  of  making  it  be  given  to  the  adverse 
party,  or  his  attorney  of  record.    Lessee  of  Patterson  v.  Prather,  3d. 

2.  The  Judgment,  in  ejectment,  can  not  be  carried  into  execution  until  the 

proceedings,  under  the  occupying  claimant  law,  are  closed,  although 

these  proceedings  have  been  considered  as  separate  and  distinct  from 

the  action  of  ejectment.    lb. 
OFPICE  AND  OPPICEB— 

1.  Under  the  act  of  February  14, 1840,  the  same  individual  may  hold,  at  the 

same  time,  the  offices  of  associate  judge  and  county  treasurer.    The 

SUte  V.  McCoUister,  46. 
S.  The  legislature  have  no  power,  by  retrospective  legislation,  to  deprive  a 

man  of  an  office.    When  a  man  becomes  an  incumbent  of  an  office,  he 
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bat  a  YCBted  right  in  that  office,  and  all  Bach  rights  are  seoared  by  the 
constitution.    lb. 

8.  An  ineunAent  of  an  office  is  one  who  is  legally  authorised  to  discharge 

the  duties  of  that  office.  A  man,  elected  or  appointed  to  an  office,  does 
not  thereby  become  an  ^^ineumbefU"  of  that  office.    lb. 

4i  The  constitution  of  this  state  contemplates  two  different  modes-of  con- 
ferring office.  One  is  by  appdnimeni,  the  other  by  eleeium.  Whenerer 
the  office  is  conferred  by  the  people,  or  by  any  considerable  body  of  the 
people,  it  is  spoken  of  as  an  eUetion.  Whenever  it  is  conferred  by  an 
individual,  as  by  the  governor,  or,  by  a  select  number  of  individuals,  ae 
by  a  Judicial  court,  or,  by  the  general  assembly,  it  is  spoken  of  as  aa 
appointment    lb. 

5*  An  indictment  for  resisting  an  officer  must  set  forth  all  the  facts  neces- 
sary to  constitute  the  offense.    Lamberton  o.  The  State,  282. 

C  The  county  commissioners  are  bound  to  furnish  court  rooms  and  clerk's 
offices,  and  in  a  suitable  manner.  Comm'rs  of  Trumbull  v.  Hutchins^ 
872. 

T.  The  secretary  of  state  is  bound  to  provide  seals  for  the  several  courts  in 
the  first  instance,  and,  also,  when  broken,  worn  out,  or  unfit  for  use.  lb. 

6.  The  legislature  may  fill  a  vacancy  that  has  happened,  or  is  certain  to 
happen  before  the  meeting  of  the  next  general  assembly.  Ohio  «. 
Choate,  611. 

9.  An  associate  judge  forfeits  his  office,  by  failing  to  remove  into  the  county 

for  which  he  was  elected,  after  its  limits  have  been  changed.    lb. 

10.  The  legislature  may  appoint  to  fill  his  place.    lb. 

11.  Intrusion  and  usurpation  of  office.    lb. 

12.  Officer  de  facto.    Job  v.  Collier,  422. 
OHIO  UNIVERSITY— 

Under  the  act  of  1804,  establishing  the  Ohio  university,  and  the  act  of  1805, 
amendatory  thereto,  the  lands  of  the  University,  on  lease,  are  subject  to 
revaluation.    McVey  et  al.  o.  Ohio  University,  134. 
ORDBRr- 

See  Tax  Title. 
OVBR8EERS  OF  THE  POOR— 

See  Fatjpsb. 
PARTITION— 

1.  There  can  be  no  appeal  to  the  Supreme  Oonrt  firom  the  Judgment  of  the 

common  pleas  on  a  petition  under  the  statute  for  partition.  Hoy  «• 
Hites,  254. 

2.  The  partition  of  lands  incumbered  by  a  dower  estate  may  be  enforced  m 

equity  by  the  owner  of  the  incumbrance,  he  being  also  tenant  in  com- 
mon of  the  remainder.    Morgan  v.  Staley,  389. 
PARTNERS  AND  PARTNERSHIP— 
1.  One  member  of  a  firm  can  not  bind  his  copartner  by  a  bond  under  seaL 
McNaughten  v.  Partridge  et  al.  323. 
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3.  Where  a  bond  if  executed  by  one  member  of  a  firm,  and  all  the  mem- 

bers of  the  firm  intending  the  instrument  should  bind  them,  the  obligee 
has  no  remedy  against  the  firm  at  law ;  but,  on  the  ground  of  mistake, 
may  charge  them  in  equity.  lb. 
34  A  transfer  by  a  firm  to  one  partner,  bonafide^  and  by  him  to  a  third  per- 
son in  like  manner,  for  a  valuable  consideration,  passes  both  the  legal 
and  equitable  title  to  the  property  against  the  creditors  of  the  firm. 
Wilcox  and  Welsh  «.  Kellogg  and  others,  394. 

4.  The  equity  of  creditors  upon  partnership  property  for  debts  due  them  i» 

only  the  equity  of  the  partners  in  the  property,  and  can  only  be  reached 
through  the  partners.    lb. 
ft.  Joint  property  will,  in  equity,  be  subjected  to  the  payment  of  Joint  debts. 

Belknap  v.  Abbott  and  Cram,  411. 
••  Notes  given  by  one  member  of  a  firm  to  one  of  his  partners,  on  its  dis- 
solution, become  their  individual  property,  and,  in  the  possession  of 
their  assignee,  can  not  be  subjected  to  pay  the  creditors  of  the  firm.  lb. 
PATENT  FOR  LAND— 

1.  Where  a  patent  for  land  recites  assignments  by  persons  competent  to 

convey,  there  is  no  presumptive  notice  of  latent  defects  to  one  who  de- 
rives title  under  such  patent.     Bell  and  wife  v.  Duncan  et  al.  192. 

2.  It  is  otherwise,  if  the  patent  recites  assignments  by  persons  not  compe- 

tent to  convey  title.    lb. 
PATENT  RIGHTS— 

1.  The  several  patent  rights  to  Samuel  Booth,  Horace  J.  Shumwa^,  and 

Obadiah  Parker,  for  the  use  of  the  article  called  American  cement,  ar» 
void.     Darst  v.  Brockway  and  others,  462. 

2.  For  what  causes  patent  rights  are  hold  void. 

8.  Belief  will  be  offered  in  equity  against  the  payment  of  notes  given  for 
a  void  patent  right.  Money  paid  on  such  notes  may  be  recovered  back ; 
and  an  injunction  will  be  allowed  against  the  collection  of  such  notes 
as  may  be  outstanding  in  the  hands  of  the  vendors  of  such  void  patent 
rights.     lb. 

4.  In  sales  of  personal  property,  there  is  an  implied  warranty  that  the 
vendor  has  title  to  the  property;    and  the  same  implication  exists 
against  the  vendors  of  patent  rights.    lb. 
PAUPERS— 

1.  Where  a  new  township  is  set  off,  all  persons  residing  within  its  limits, 

and  who  have  resided  there  long  enough  to  obtain  a  legal  settlement  in 
the  original  township,  have  a  legal  settlement  in  the  new  township. 
Trustees  of  Williamsburg  v.  Trustees  of  Jackson,  37. 

2.  A  notice  to  depart  the  township,  signed  by  but  one  of  two  overseers  of 

the  poor,  is  void.    lb. 
8.  Where  a  pauper  has  become  chargeable  to  a  township  in  which  he  has 
not  a  legal  settlement,  the  duty  of  removing  him  to  the  township  where 
he  was  last  legally  settled,  if  his  health  will  permit,  ia  imperaUve;  andr 
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M  a  general  rule,  unless  it  is  done,  the  township  where  he  hat  a  l^gal 
settlement  can  not  be  charged.    lb. 
4.  But  in  case  of  temporary  relief  remoyal  is  not  neoesiary.    lb. 

penalty- 
Sis  FOBFXIl'tTBS.  % 

PBKJUBT— 
See  iNDioTMXirr,  10. 

PLEAS  AND  PLEADINGK- 

1.  Upon  infomoations  quo  warranto.    The  State  v.  GranTille  Alezandriaii 

Society,  1. 

2.  Upon  return   ^f  a  writ  of  mandamus,  an  issue  must  be  made  up,  as  in 

actions  on  the  case  for  false  return.  The  State  v.  Trustees  of  Delhi,  S4. 
8.  Where  a  plea  discloses  a  defense,  under  a  statute  of  Pennsylvania,  the 
modifications  that  statute  received  in  Pennsylvania,  either  by  oonatmo- 
tion  or  otherwise,  not  merely  depending  upon  the  Just  interpretation  of 
the  words  of  the  statute,  are  facts  to  be  disclosed  by  replication.  In- 
graham  v.  Hart,  266. 

4.  An  indictment  for  resisting  an  officer  must  set  forth  all  the  facts  neces- 

sary to  constitute  the  offense.    Lamberton  v.  The  State,  282. 

5.  Every  indictment  should  contain  a  complete  description  of  the  offense 

charged.    lb. 

41.  In  a  suit  ;igainst  principal  and  surety,  a  plea,  by  the  surety,  that  the  time 
was  extended  without  his  consent,  is  bad,  not  being  an  answer  to  the 
whole  action.    Slipher  v.  Fisher  et  al.  299. 

T.  The  value  of  goods  sold  by  a  commission  merchant,  contrary  to  the  in- 
struction of  his  principal,  may  be  recovered  under  the  common  oount| 
for  goods  sold  and  delivered.  Woodward  v.  Suydam  and  Blydenbui^g^ 
360. 

8.  In  an  indictment  for  perjury,  it  is  sufficient  to  aver  that  the  court  had 

power  to  administer  the  oath,  without  setting  forth  the  facts  necessary 
to  give  jurisdiction.    Halleck  v.  The  State,  400. 

9.  In  proceedings  against  an  attorney  for  malpractice,  the  evidence  will  be 

confined  to  the  specifications.    Ohio  v.  Chapman,  430. 
10.  The  amount  of  a  subscription,  for  the  construction  of  a  road,  may  be 
recovered  when  the  road  is  completed,  upon  the  common  eoont|  for 
work  and  labor.    Sperry  v,  Johnson,  462. 
POLICY— 
See  Insuranox. 
►POOR— 

See  pAUPsna. 
POSSESSION^ 

1.  Possession  of  land,  obtained  under  a  contract  of  purchase,  does  not  be- 

come adverse  while  the  contract  is  acted  upon,  and  payment  made. 
Woods  V.  Dille  et  al.  466. 

2.  Where  a  eesiui  que  truH  is  found  in  possession,  for  a  long  time^  of  land 
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which  the  trustee  shoald  have  conveyed  to  him,  a  conveyance  will  ho 

presamed.    Kinsman  v,  Loomis  A  Wood,  476. 
3.  But  this  presumption  springs  only  from  possession,  and  will  not  aid  him 

who  attacks  the  possession  of  another.   Ih. 
PRACTIOE— 

1.  Upon  return  of  a  writ  of  mandamus,  an  issue  must  he  made  op,  as  in  an 

action  on  the  case  for  false  return.    The  State  «.  Trustees  of  Sec.  29,  24. 

2.  The  proceedings  under  the  occupying  claimant  law  have  heen  considered 

separate  and  distinct  from  the  action  of  ejectment,  although  the  judg- 
ment in  the  ejectment  case  can  not  he  carried  into  execution  until  they 
are  closed,    Lessee  of  Patterson  v.  Prather,  36. 

3.  And,  when  the  application  is  made  by  the  defendant,  and  a  judgment  is 

given  in  his  favor,  the  court  will  order  the  lessee  of  the  plaintiff  to  pay 
costs.    lb. 

4.  An  order  that  the  defendant  stand  committed  until  fine  and  costs  he  paid, 

is  erroneous.    Lougee  v.  The  State,  68 ;  Bonsai  v.  The  State,  72. 

5.  The  judgment  of  the  court  of  common  pleas,  in  a  criminal  case,  may  be 

reversed,  in  part,  and  affirmed,  in  part.    lb. 

6.  The  power  to  change  the  venue  rests  in  the  sound  discref  ion  of  the  court, 

and  must  depend  upon  the  circumstances  of  each  particular  case.  Bank 
of  Cleveland  v.  Ward  et  al.  128. 

7.  The  venue  should  not  be  changed  on  the  affidavit  of  the  party  alone,  but 

only  upon  clear  and  satisfactory  proof,  that  fair  and  impartial  justice, 
probably,  can  not  be  obtained  in  the  county  where  the  suit  was  com- 
menced,   lb. 

8.  Where  statutory  damages  are  claimed  on  a  protested  bill,  it  is  for  the 

jury  to  find  those  damages,  and  not  for  the  court  to  assess  them,  or  add 
thetn  to  the  verdict.  Crawford  v.  Wolcott,  145. 
9  Where  a  plea  discloses  a  defense,  under  a  statute  of  Pennsylvania,  the 
modificution;;  that  statute  has  received  in  Pennsylvania  are  facts  to  be 
disclosed  by  replication.  Ingraham  v.  Hart,  255. 
M.  The  probate  of  a  will,  taken  within  the  county,  at  another  place  than 
the  county  seat,  by  the  associate  judges,  is  competent  evidence  to  es- 
tablish the  will.    Lessee  of  Le  Grange  v.  Ward  et  al.  257. 

11.  A  general  demand,  in  a  bill  in  chancery,  against  a  judgment  debtor,  to 

disclose  his  assets,  is  proper.  Miers  and  Coulson  v.  Zanesville  and 
Maysville  Turnpike  Co.  273. 

12.  On  an  indictment,  laying  a  particular  day  when  the  accused  acted  as  an 

officer  of  an  unauthorized  bank,  the  act  may  be  proved  after  the  day 
laid.    Brown  v.  The  State,  276. 

13.  When  such  association  exists  in  this  state,  it  is  not  necessary  to  provo 

that  it  was  not  incorporated.    lb. 

14.  The  court  can  not  direct  a  prisoner  to  stand  committed  until  fine  and 

costs  be  paid ;  but,  after  sentence,  they  may  direct  his  detention  until 
he  can  be  charged  in  execution.    lb. 

15.  A  judgment  creditor  may  pursue  different  interests  of  the  debtor,  and 
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against  different  persons,  in  the  same  bill.  Oadwallader  v,  Granville 
Alexandrian  Society,  292. 

16.  Where  a  forfeiture  of  penalties  may  ensue,  firom  the  answers  to  a  bill, 

the  defendant  is  not  bound  to  answer.    Ib« 

17.  Where  forfeitures  or  a  penalty  may  ensue  from  the  answers  to  a  bill,  the 

defendant  is  not  bound  to  answer.    lb. 

18.  Where  a  bill  is  framed  in  the  alternative,  charging  that  property  is  held 

under  an  illegal  and  void  agreement,  and  praying  that  it  may  be  set 
aside ;  or,  if  held  valid,  that  the  debtor's  residuary  interest  may  be  sub- 
jected, the  defendant  may  be  protected  in  withholding  a  disclosure  as  ta 
part,  while  he  would  be  bound  to  answer  the  remainder.    lb. 

19.  In  a  suit  against  principal  and  surety,  a  plea,  by  the  surety,  that  the  time 

was  extended  without  his  consent,  is  bad,  not  being  an  answer  to  the 
whole  action.    Slipher  v,  Fisher  et  al.  299. 

20.  Proceedings  may  be  arrested  at  any  stage  of  the  case,  when  it  is  discov- 

ered that  judgment  would  be  arrested  after  verdict.    lb. 

21.  A  general  and  standing  order  of  the  court  of  common  pleas,  directing 

the  clerk  to  issue  execution  for  costs,  will  authorize  him,  without  any 
special  order,  to  issue  such  execution.    Elliott  v.  Ellery,  306. 

22.  The  omission  to  make  the  certificate  which  Judgment  debtor  is  principal, 

and  which  is  Burety,  can  not  be  corrected  by  writ  of  error.  Kelly  et  al. 
9.  Collins,  310. 

23.  It  may  be  corrected  in  the  court  where  the  Judgment  was  rendered. 

Semble.    lb.  811. 

24.  If  the  certificate  were  refused  in  a  proper  case,  and  the  facts  appeared  by 

bill  of  exceptions,  error  would  lie.    lb. 

25.  Where  a  judgment  is  entered  up  for  collection  fees,  in  addition  to  the 

principal  debt  and  interest,  the  judgment  may  be  set  aside,  on  motion. 
Shelton  v.  Gill  et  al.  417. 

26.  A  defective  appeal  bond,  if  it  contain  the  substance  of  a  bond,  will  sua* 

tain  an  appeal,  so  far  as  to  justify  an  order  to  file  a  new  bond.  Saterlee 
et  al.  V.  Stevens,  420.       * 

27.  The  right  of  a  jury  to  judge  of  the  law,  in  a  criminal  case,  is  not  abso« 

lute,  but  is  to  be  exercised  agreeably  to  section  6,  article  8,  of  the  consti- 
tution, under  the  direction  of  the  court.    Montgomery  v.  The  State,  424. 

28.  The  substance  of  dying  declarations  is  admissible,  but  it  must  appear 

that  the  deceased  was  conscious  of  his  condition  in  making  them.    lb. 

29.  In  proceedings  against  an  attorney  for  malpractice,  the  evidence  must  be 

confinecl  to,  and  establish  the  specifications.     Ohio  v.  Chapman,  430. 

80.  Where  a  person  is  appointed  guardian  for  a  female  minor  under  twelve 

years  of  age,  his  guardianship  expires  upon  her  attaining  that  age. 
Perry  v.  Brainard,  442. 

81.  After  her  arrival  at  that  age,  the  court  can  not  order  the  guardian  to  sell 

her  land.    lb. 

82.  If  such  order  and  sale  be  made,  It  la  void.    lb. 
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33.  An  objoctioD  to  the  examination  of  a  co-defendant  in  obanoery,  as  a  wit- 

nesa,  without  special  order,  comes  too  late  at  the  final  hearing,  and  after 
cross-examination.    Woods  v,  Dille  et  al.  456. 

34.  After  a  jury  hare  returned  their  verdict,  and  have  been  discharged,  tbey 

can  not  be  recalled,  to  alter  or  amend  it.    Sargent  v.  The  State,  472. 

85.  In  criminal  cases,  the  verdict  should  be  received  in  presence  of  the  pris- 
oner, that  he  may  have  the  jury  polled.    lb. 

36.  It  may  be  received  by  a  single  judge.    lb. 

87.  The  court  may,  and  in  some  cases  ought  to^  keep  the  jury  together  until 

tbeir  verdict  is  rendered.    lb. 

88.  Where  the  jury,  by  mistake,  render  a  verdict  only  upon  one  or  more  of 

several  counts  in  an  indictment,  it  is  competent  for  the  prosecutor  to 

enter  a  noUe  prosequi,  as  to  the  counts  on  which  the  jury  have  not 

passed.    lb. 
PRESUMFTION— 
1.  Arguments  which  assume  the  possibility  that  a  co-ordinate  branch  of 

government  will  wantonly  violate  its  plain  duty,  ought  to  be  held  of 

little  weight  in  a  court  of  justice.    Ohio  9.  Cboate,  511. 
3.  The  presumption  is  that  every  public  functionary  will  faithfully  observe 

the  obligations  of  duty  and  of  his  oath.    lb. 
8.  The  official  acts  of  legislative  bodies  are  to  be  considered  legal  until  the 

contrary  appears.    lb. 
See  EviDEKCB,  7,  8 ;  Trust  aitd  Tbitstes,  5,  6;  Bajtkb  Ain>  Bankikq,  10. 
PRINCIPAL  AND  AGENT— 

1.  Where  a  commission  merchant  sells  flour  consigned  to  him  contrary  to 

the  instructions  of  his  principal,  he  may  be  treated  as  a  purchaser,  and 
the  value  recovered,  as  for  goods  sold.  Woodward  v.  Suydam  &  Bly- 
denburg,  363. 

2.  The  value  at  the  time  of  sale  is  the  rule  of  damages.    lb. 

8.  But  if  the  commission  merchant,  from  time  to  time,  sends  a  bill  of  sales, 
to  which  no  objection  is  made  by  the  principal,  and  he  draws  for  the 
balance  of  the  account  rendered,  it  is  a  ratification,  and  the  principal 
can  not  recover  for  an  alleged  violation  of  his  instructions.    lb. 
PRINCIPAL  AND  SURETY— 

1.  The  relation  of  principal  and  surety  subsists  after  judgment.    Bank  of 

Lake  Erie  v.  Western  Reserve  Bank,  444. 

2.  The  surety  may  demand  from  the  judgment  creditor  the  pursuit  of  the 

debtor's  unincumbered  property.    lb. 

3.  If  the  creditor,  unnecessarily  and  without  cause,  forego  the  means  of 

satisfaction,  he  will  not  be  permitted  to  claim  it  afterward  from  the 
surety.    lb. 

4.  A  surety,  by  paying  the  debt,  may  substitute  himself  for  the  creditor, 

and  take  upon  himself  the  administration  of  his  remedies.    lb.  451. 
6.  But  he  has  no  right  to  interfere  with  the  creditor's  pursuit,  unless  he  can 
TOL.  XI— 31 
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point  out  the  property  of  the  debtor  upon  which  the  burdah  will  fall 
moro  equitably.    lb. 
See  Surety,  2,  3,  4,  5,  6,  7. 
PKIORITY— 
See  Creditor  and  Creditor*8  Bitx. 

Among  judgment  creditors  and  purchasers  of  land  saljeot  to  Judgment 
liens.    Kinsman  v,  Loomis  and  Wood,  476. 
PROBATE— 
See  Will. 
PROMISSORY  NOTES- 
SCO  Dills  of  Ezchanob. 
PROTEST  DAMAGES— 

See  Bills  of  EzcHANaE,  9,  SO. 
PUBLIC  RIGHT— 
The  public  right  to  a  highway  may  be  lost  by  non-user,  but  not  by  the  en- 
croachment of  an  adjacent  owner  for  eighteen  years.   Pox  v.  Hart^  414, 
PUBLIC  USE— 
Unless  a  law  which  authorises  private  property  to  be  taken  for  public  use 
provides  also  for  compensation  to  the  owner,  it  is  void.    Foote  «.  Cin- 
cinnati, 408. 
PURCHASER— 

See  Vendors  and  Purohasebs. 
QUO  WARRANTO— 

1.  Pleadings  in.    State  of  Ohio  v.  Granville  Alexandrian  Society,  1. 

2.  The  jurisdiction  of  the  court  upon  quo  warranto  is  confined  to  the  county 

where  the  defendants  have  their  office  or  place  of  business.     lb.  9. 
8.  And  it  should  sppear  that  the  violation  of  law  complained  of  must  have 

taken  place  in  the  county  where  the  information  is  filed.    lb. 
4.  Form  of  plea,  under  section  26  of  the  act  relating  to  informations  in  the 
nature  of  quo  warranto^  and  regulating  the  mode  of  proceeding  therein, 
lb.  18. 
RATIFICATION— 
See    Chancery,  6;    Commissiov  Mxbchavt,   1;    Yxkdobs  and   Pur- 
chasers, 8. 
REAL  CONTRACT— 
See  Contract,  4,  5,  6. 
RECITALS— 

See  Patent  for  Land,  1,  2 ;  Dkbd,  IS. 
RELEASE— 
A  deed  of  release,  without  warranty,  operates  only  on  existing  rights,  and 
works  no  estoppel  to  a  grantor,  who  afterward  acquires  title.    Kins- 
man V.  Loomis  and  Wood,  475. 
RENT— 

See  Landlord  and  Tenant. 
RIVER— 
Land  on  the  Ohio  river,  lying  between  high  and  low-water  mark,  is  not 
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common  to  the  puhlic,  but  may  be  conveyed  by  the  adjacent  proprietor, 
whose  land  bounds  on  the  rivet.  Blanchard's  Leasee  «.  Collins  and 
others,  138. 

ROADS  AND  HIGHWAYS— 

1.  Where  paEsengers,  injured  by  the  upsetting  of  a  coach,  have  recovered 
against  the  proprietors,  the  damages,  assessed  in  such  action,  can  not  be 
recovered  by  the  coach  proprietors  from  the  road  company,  for  failing 
to  keep  the  road  in  repair,  whiob,  in  some  degree,  occasioned  the  acci- 
dent. Talmadge  and  Zanesville  and  Maysville  Road  Co.  197. 
3.  But  a  recovery  may  be  had  for  the  injury  done  to  the  coach.    lb. 

3.  Where  a  receiver  of  tolls  is  appointed  by  a  court  of  competent  jurisdic- 

tion, that  court  has  power  to  determine  all  questions  of  distribution  and 
appropriation.  Miers  and  Coulson  v.  Zanesville  and  Maysville  Turn- 
pike Co.  273. 

4.  An  incorporated' road  company,  which  is  authorized  by  its  charter  to 

lay  out  and  construct  a  turnpike  road,  not  exceeding  one  hundred  feet 
in  width,  to  erect  gates  and  collect  toll,  has  no  right  to  appropriate,  for 
a  toll-house,  land  lying  without  the  line  of  the  road.  Kemper  v.  Cin- 
cinnati, Columbus  and  Wooster  Turnpike  Go.  392. 
6.  The  public  right  to  a  highway  may  be  lost  by  non-user.  Fox  «.  Hart, 
414. 

6.  But  where  there  has  been  a  continued  use  of  such  highway,  although  its 

width  has  been  encroached  on  by  an  adjacent  owner  for  eighteen  years, 
the  right  is  not  lost.    Xb. 

7.  The  supervisor  may  open  such  road  its  full  width.    lb. 

8.  A  subscription,  for  the  construction  of  a  road,  will  be  considered  as  a 

contract  to  pay  the  person,  by  whom  it  shall  be  constructed,  for  work 
and  labor.    Sperry  v.  Johnson,  452. 

9.  And,  when  the  road  is  completed,  he  may  recover  from  the  subscribers 

the  amount  of  their  subscription,  on  the  common  count,  for  work  and 

labor.    lb. 
SALES— 

See  Vendobs  and  Purchasbbs. 
SCHOOLS  A19D  school  LANDS— 

1.  The  act,  regulating  the  sale  of  school  lands,  does  not  authorise  the  final 

certificate  of  the  county  auditor  to  be  used  as  eyidence  to  charge  the 
county  treasurer,  nor  is  a  certified  copy  of  an  account,  made  out  by  the 
auditor  of  state  from  such  certificates,  competent  evidence.  The  State 
V.  Well's  Adm'r,  etc.  261. 

2.  A  school  subscription,  in  aid  of  a  common  school  fund,  imposes  no  obli- 

gation to  pay,  if  black  children  are  admitted  into  the  school,  or  those 
who  are  notoriously  vicious,  corrupt,  immoral,  or  profane.    Chalmers  «• 
Stewart,  386. 
SBAL— 
It  is  the  duty  of  the  secretary  of  state  to  furnish  seals  for  the  several  courts. 
Comm'rs  of  Trumbull  o.  Htttchins,  372. 
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SECRETARY  OF  STATE— 

The  secretary  of  state  is  required,  by  law,  to  furnish  seals  for  the  severa) 
courts  in  this  state,  in  new  counties ;  and,  also,  where  the  seals  have 
been  lost,  worn  out,  or  are  otherwise  unfit  for  use.    Oomm'rs  of  Trum- 
bull V.  Hutchins,  372. 
SETTLEMENT— 

See  Paupers;  Oysbsbebs  of  the  Poob. 
SET-OFF— 
Where  ironey  is  paid,  by  mistake,  on  a  supposed  legal  obligation,  when,  in 
truth,  no  legal  liability  existed,  if  there  was  a  moral  obligation  to  make 
such  payment,  it  can  not  be  set  off  against  a  subsequent  claim  between 
the  same  parties.    Commercial  Bank  v.  Reed  488. 
SHERIFF— 

1.  Equity  has  no  jurisdiction  to  compel  a  sheriff  to  pay  oyer  moneys  collected 

on  execution.    Douglas  v.  Wallace,  42. 

2.  A  sheriff's  deed  takes  effect  from  the  day  of  sale,  so  as  to  pass  whatever 

interest  the  judgment  debtor  had  in  the  lands  sold,  at  the  time  of  the 
levy.  Boyd's  Lessee  v.  Longworth,  236. 
8.  A  sheriff's  return,  that  he  could  find  no  goods  or  chattels,  lands  or  tene- 
ments of  the  principal  debtor,  unincumbered  by  mortgage,  is  sufficient 
to  authorize  suit  against  the  surety,  on  an  injunction  bond.  Seymour  v. 
King  and  others  342. 

4.  The  sheriff  is  an  officer  of  the  law ;  and  a  creditor  need  look  to  no  other 

source  of  information  than  his  official  return.    lb. 

5.  If  it  be  false,  the  sheriff  may  be  sued  for  a  false  return.    lb. 

6.  Sureties,  on  an  injunction  bond,  have  also  such  an  interest  in  the  sheriff's 

return  on  an  execution  against  principal,  that  it  may  be  corrected,  on 
motion,  in  the  court  where  returnable.    Semble.    lb. 

7.  An  execution  may  be  levied  on  the  interest  of  the  mortgagor,  in  the  pos- 

session of  mortgaged  lands;  but  as  no  fair  sale  can  be  made  of  land  so 
situated,  it  affords  a  souQd  reason  for  abandoning  such  levy.    lb. 
SPECIAL  BAIL— 

See  Bail. 
SPECIFIC  PERFORMANCE— 

1.  Where  a  parol  contract  for  the  sale  of  land  is  admitted  by  the  defendant 

in  his  answer,  without  relying  upon  the  statute  of  frauds,  perfornianoe 
will  be  decreed.    Woods  et  al.  v.  Dille  et  al.  455. 

2.  Where  an  administrator  undertakes,  pursuant  to  the  statute,  to  execute  a 

real  contract  for  the  conveyance  of  land,  and,  by  mistake,  the  terms 
employed  do  not  carry  the  contract  into  effect,  equity  wiU  relieve 
against  the  defective  performance  •    Evants  o.  Strode's  Adm'r,  480. 
STAGE-COACHES— 
See  Common  Cabbiebs. 

state- 
No  suit  lies  against  the  state  to  compel  subscription  to  stock.    Miers  and 
Ooulson  9,  Zanesville  and  Maysville  Turnpike  Co.  273. 
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STATUTES  EXPOUNDED— 

1.  The  title  of  an  act  does  not  constitute  any  part  of  an  act ;  but  it  may  be 

referred  to,  in  order  to  explain  what  is  doubtful  in  the  act  itself.    The 
State  V.  Granyille  Alexandrian  Society,  10. 

2.  Act  for  the  abolishment  of  imprisonment  for  debt,  effect  of,  upon  pending 

proceedings.    Tousey  v,  Avery,  90. 

3.  Under  the  statute  for  partition,  there  can  be  no  appeal  from  the  judg. 

ment  of  the  common  pleas.    Hoy  v.  Hites,  254. 

4.  Act  regulating  taxation  and  collection  of  costs,  Swan's  Stat.  405.     Elliott 

V.  Ellery,  306. 

5.  The  act  of  February  13, 1836,  relating  to  fraudulent  assessments,  33  Ohio 

Laws,  13.    Wilcox  &  Welch  v,  Kellogg  and  others,  394. 

6.  The  act  providing  for  the  collection  of  claims  against  steamboats,  and 

other  water-craft,  Swan's  Stat.  209.    GanaUboat  Huron  v.  Simmons,  458 

7.  The  act  for  the  punishment  of  crimes,  Swan's  Stat.,  sees.  22,  29.    Yanval 

kenburg  v.  The  State,  404. 

8.  In  respect  to  statutes  authorizing  the  appropriation  of  private  property 

to  public  use,  it  is  held  that  a  statute,  authorizing  the  appropriation  of 
private  property  to  the  public  use,  without  providing  compensation  to 
the  owner,  is  void.     Foote  v.  Cincinnati,  408. 
STATUTES,  FOREIGN— 

1.  The  existence  of  a  law  in  a  sister  state,  of  foreign  jurisdiction,  is  matter  of 

fact  triable  by  a  jury,  and  provable,  if  necessary,  by  witnesses.    In- 
graham  V.  Hartf  255. 

2.  Where  a  plea  discloses  a  defense  under  a  foreign  statute,  the  modifica- 

tions that  statute  has  received  by  construction,  or  otherwise,  not  de> 
pending  upon  the  just  interpretation  of  the  words  of  the  statute,  are 
facts  to  be  disclosed  by  replication.    lb. 
STEAMBOAT— 
See  Ikbuhancx. 
STREETS  IN  CINCINNATI— 

Foote  V.  Cincinnati,  408. 
STREAM— 

See  Boundary. 
SUBSTITUTION— 

See  Principal  and  Surxtt,  4. 
SUPERVISOR— 

See  Roads  and  Hiqhwatb. 
SURETY— 
1.  The  indorsers  of  an  accommodation  bill  are  not  joint  sureties,  but  are 
liable  to  each  other  in  the  order  of  their  becoming  parties.    Williams 
V.  Bosson  &  Bros.  62. 

3.  The  omission  to  make  the  certificate,  which  Judgment  debtor  is  princi- 

pal,  and  which  is  surety,  can  not  be  corrected  by  writ  of  error.    Kelly 
V.  Collins,  310. 
8.  The  omission  may  be  corrected  in  the  court  where  the  Judgment  was 
rendered.    lb.  311. 
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BuBETT — Continued. 

4.  If  it  wero  refused  in  a  proper  case,  and  made  appear  by  bill  of  ezoep* 
tions,  error  would  lie.    lb. 

6.  A  sheriff's  return,  that  he  could  find  no  goods  or  chattels,  lands  or  tene- 
ments of  the  principal  debtor,  unincumbered  by  mortgage,  is  sufficient 
to  authorize  suit  against  the  sureties,  on  an  injunction  bond.  Seymour 
V,  King,  342. 

6.  The  sheriff's  return  is  to  be  taken  as  true  between  the  parties,  for  be  ia 

the  ofScer  of  the  law,  and  the  creditor  need  look  to  no  otheu  source  of 
information  than  his  official  return.     lb. 

7.  Perhaps  the  surety  haTe  such  an  interest  in  the  return  that  tboy  may 

correct  it,  on  motion,  in  the  court  where  it  is  returnable.    lb. 

8.  The  surety  may  protect  himself  by  paying  the  debt  and  claiming  the 

benefit  of  the  Judgment  by  way  of  sabstitution.    lb.  MS. 

See  Pbixoipal  and  Substt,  1-3,  ft. 
SURVEY— 

See  BouKPART. 
SURVIVORSHIP— 

See  HusBAiri)  and  Wits. 
TAXES— 

1.  When  the  profits  of  a  bank  are  applied  In  payment  of  stock,  the  profits 

so  applied  are  subject  to  the  tax  imposed  by  the  act  of  Harch  12, 1831. 
The  State  v.  Farmers'  Bank  of  Canton,  94. 

2.  A  merchant,  commencing  business  after  the  Ist  day  of  March,  is  bound 

to  report,  for  taxation,  the  whole  amount  invested.    The  average  value 
of  stock,  on  hand  during  the  year,  is  not  sufficient    Treasurer  of  Perry 
V.  Hood  and  Moeller,  428. 
TAX  TITLE— 
When  a  sale  for  taxes  is  made  on  the  10th  day  of  November,  and  the  order 
of  confirmation  describes  a  sale  made  on  the  10th,  Uth,  and  12th 
days  of  December,  no  title  passes.    Northrop  v,  Devore,  359. 
See  Deep,  6« 
TENDER— 

See  GHANCSB7,  34 ;  Intebest,  2. 
TENANTS  IN  COMMON— 

Lewis  et  al.  v,  Baldwin  et  al.  352. 
TIME— 

1.  In  a  suit  against  principal  and  surety,  a  plea,  by  the  surety,  that  the 

time  was  extended  without  his  consent,  is  bad,  not  being  an  answer  to 
the  whole  cause  of  action.    Slipber  v,  Fisher  et  al.  299. 

2.  The  public  right  to  a  highway  may  be  lost  by  non-user  for  a  great  length 

of  time,    fox  v.  Hart,  414. 
TOLLS— 
Where  there  is  a  receiver  of  tolls  appointed  under  the  statute  by  a  court 
of  competent  jurisdiction,  it  acquires  jurisdiction  to  determine  all  ques- 
tions touching  distribution  and  appropriation.     Miers  and  Ooulson  9, 
Zanesville  and  Maysville  Turnpike  Oo.  273. 
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TOLL-HOUSES— 
An  incorporated  road  company,  which  is  authorized,  by  its  charter,  to  lay 
out  and  construct  a  turnpike  road,  not  exceeding  one  hundred  feet  in 
width,  to  erect  gates  and  collect  toll,  has  no  right  to  appropriate,  for  a 
toll-house,  land  lying  without  the  line  of  the  road.  Kemper  «.  Cincin- 
nati, Columbus  and  Wooster  Turnpike  Co.  392. 
TOWNSHIP— 

See  MiNisTXBiAL  Fund;  Paupkr. 
TOWNSHIP  TRUSTEES— 

1.  An  action  on  the  case  lies  against  township  trustees  for  refusing  a  lawful 

vote  without  proof  of  express  malice.    JeflVies  v»  Ankeny  and  others, 
372. 

2.  But  it  is  only  in  case  of  Intentional  injury  that  the  Jury  will  be  likely  to 

inflict  a  severe  penalty.    lb.  374. 
TREASURER  OP  COUNTY— 

See  Auditor. 
TROVER— 

See  Landlord  and  Tenant. 
TRUST  AND  TRUSTEE— 

1.  The  legal  title  of  a  trustee,  under  a  deed  of  trust,  with  power  to  sell  for 

the  payment  of  debts,  is  not  divested  by  the  discharge  of  the  debts, 
but  the  trustee  may  maintain  ejectment.    Moore  v.  Burnet,  334. 

2.  A  conveyance  by  the  trustee  to  the  cestui  que  trust  is  necessary  to  rein- 

vest him  with  the  legal  title.    lb. 

3.  But  a  mortgage  is  a  mere  incident  to  a  debt  which  it  is  intended  to 

secure.    It  lives  and  dies  with  the  debt;  satisfaction  destroys  it.    lb. 

4.  A  wife  may  transmit  her  separate  estate,  through  the  intervention  of  a 

trustee,   to  her  husband.    Lewis  and  others  v.  Baldwin  and  others,  352. 

5.  Where  a  cestui  que  trust  is  for  a  long  time  in  possession  of  land  which 

the  trus  tee  ought  to  have  conveyed  to  him,  a  conveyance  will  be  pre- 
sumed.   Kinsman  v.  Loomis  et  al.  >475. 

6.  But  this  presumption  only  springs  from  possession,  and  will  not  aid  him 

who  attacks  the  rights  of  one  in  possession.    lb. 
TRUSTEES  OP  TOWNSHIP— 
An  action  on  the  case  lies  against  township  trustees  for  refusing  a  lawful 

vote.    Jeffries  v,  Ankeny  and  others,  372. 
See  Overseers  ov  Poor;  Township. 
USURPATION  OF  OFFICE— 
A  person  who  attempts  to  exercise  the  office  of  associate  judge,  in  a  county 
wherein  he  does  not  reside,  is  guilty  of  intrusion  and  usurpation.  Ohio 
V,  Choate,  611. 
USURY- 

See  Banks  and  Banking;  Intssxst. 
VACANCY- 
See  Ofvics,  8>10. 
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VENDORS  AND  PURCHASERS— 

1.  In  tbe  sale  of  real  estate  by  auction,  a  mistake,  by  tbe  auctioneer,  in 

entering  the  name  of  the  owner  of  the  real  estate  in  the  memorandum 
of  sale,  will  be  corrected  in  equity.  Pugh  and  Shultz  «.  Ghesseldine, 
109. 

2.  If  the  purchaser  has  treated  the  contract  as  valid,  although  he  might 

haTe  abandoned  it,  he  will  be  required  to  perform  it.    lb. 

3.  When  the  contract  is  for  a  good  title,  a  quitclaim  deed  is  sufficient,  if  the 

grantor  has  the  title.    lb. 

4.  The  auctioneer  is  the  agent  for  both  parties,  and  the  sale  must  be  con- 

ducted in  the  utmost  good  faith.  The  bidder,  as  a  general  rale,  has  the 
right  to  rely  on  the  printed  conditions  or  verbal  representations  of  the 
auctioneer;  and,  if  they  are  not  substantially  true,  it  is  a  fraud  upon 
the  purchaser,  and  he  is  not  bound  by  his  bid.    lb. 

5.  Where  a  patent  for  land  recites  assignments  by  persons  competent  to 

convey,  there  is  no  presumptive  notice,  to  one  who  derives  title  under 
such  patent  of  latent  defects  in  the  assignments.  Bell  and  wife  9. 
Duncan  et  al.  192. 

6.  The  defense  of  bona  fide  purchaser  is  available  to  one  deriving  title  under 

such  patent.    %b. 

7.  It  is  otherwise,  if  the  patent  recites  assignments  by  persons  not  compe- 

tent to  convey  title.    lb. 

8.  Where  a  commission  merchant,  from  time  to  time,  sends  an  account  of 

sales  to  his  principal,  who  makes  no  objection  to  the  sales,  and  draws 
for  the  balance  of  the  account  rendered,  it.  is  a  ratification  of  the  sales, 
and  the  principal  can  not  recover  for  any  alleged  violation  of  his 
instructions,  as  to  the  terms  of  sale.  Woodward  v.  Suydam  A  Blyden- 
burg,  360. 

9.  Where  lands,  lying  under  judgment  liens,  have  been  sold  to  purchasers, 

they  must  go  td  satisfy  the  judgment,  in  the  inverse  order  of  the  dates 
of  purchase.     Bank  of  Lake  Erie  v.  Western  Reserve  Bank,  444. 

10.  Where  joint  debtors  sell  lands,  subject  to  a  judgment  lien,  they  confer 

an  equity  upon  the  purchaser  to  exempt  what  he  purchases  from  the 
burden,  until  all  the  other  lands,  subject  to  tbe  lien,  whether  held 
jointly  or  severally,  shall  be  exhausted.    lb. 

11.  Subsequent  purchasers  acquire  the  same  equity,  but  subordinate  to  that 

of  elder  purchasers.    lb. 

12.  Where  a  parol  contract,  for  the  purchase  or  sale  of  lands,  is  admitted  by 

a  defendant  in  his  answer,  without  relying  on  the  statute  of  frauds,  per- 
formance will  be  decreed.    Woods  v.  Dille  et  al.  455. 

13.  What  protection  will  be  extended  to  a  bona  fide  purchaser,  without 

notice,  is  a  question  that  does  not  arise,  where  neither  party  has  the 
legal  title.    lb. 
U.  In  sales  of  personal  property,  there  is  an  implied  warranty,  that  the 
vendor  has  title  to  the  property,  and  the  law  raises  the  same  implication 
against  the  vendor  of  patent  rights.    Darst  9.  Brockway  et  aL  462. 
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VBNUJE— 

1.  The  power  to  change  the  venue  rests  in  the  sound  discretion  of  the  court, 
and  must  depend  upon  the  circumstances  of  each  particular  case.  Bank 
of  Clereland  v.  Ward  et  al.  128. 
2.  The  venue  should  not  be  changed  on  the  affidavit  of  the  party  alone,  but 
only  upon  clear  and  satisfactory  proof,  that  fair  and  impartial  Justice, 
probably,  can  not  be  obtained  in  the  county  where  the  suit  was  com- 
menced, lb. 
VEBDICT— 

See  Just,  2,  3,  4. 
VOTES  AND  VOTERS— 

1.  An  action,  on  the  case,  lies  against  township  trustees,  for  refusing  a  law- 

ful vote,  without  proof  of  express  malice ;  but  it  is  only  in  case  of  in- 
tentional injury,  that  the  Jury  will  be  likely  to  inflict  a  severe  penalty. 
Jeffries  v.  Ankeny  and  others,  372. 

2.  A  person,  the  ofispring  of  a  white  man  and  a  half-breed  Indian  woman, 

is  a  lawful  voter.    lb. 
4.  Where  the  court  instructed  the  Jury  that  a  man,  who  has  any  negro 
blood  whatever,  was  not  a  lawful  voter,  it  is  error.    Thacker  «.  Hawk^ 
376. 
4.  Where  an  amendment  to  the  charter  of  Cincinnati,  provided  that  the 
voters  of  the  city,  at  the  time  and  place  of  holding  their  annual  election 
in  April,  should  vote,  by  ballot,  for  or  against  said  act  becoming  a  part 
of  the  charter  of  the  city,  it  was  held  that  a  vote,  taken  at  the  township 
pplls,  was  not  a  proper  compliance  with  the  law,  and  that  a  vote  of  ac- 
ceptance, there  taken,  was  void.    Foote  «.  Cincinnati,  408. 
WARRANT  OF  ATTORNEY— 

See  Attobket,  6. 
WARRANTY— 

See  CoTKNANT,  1;  Estoppel,  1,  2,  3;  Oontraot,  5,  6. 
WATER-COURSE— 

See  Boundary,  1. 
WATER-CRAFT— 

See  Boats,  1,  2. 
WAY— 

See  Roads  and  Hiohwatb. 
WIDOW— 

See  DowxB. 
WILLS— 

1.  The  probate  of  a  will,  taken  within  the  county  at  another  place  than  the 

county  seat,  by  the  associate  judges,  is  competent  evidence  to  establish 
the  will.    Lessee  of  Le  Grange  v.  Ward  et  al.  257. 

2.  A  deed  of  conveyance,  made  subsequent  to  a  devise,  does  not  revoke  the 

will,  unless  it  make  an  entire  disposition  of  the  estate ;  but,  to  any  por- 
tion undisposed  of  by  the  deed,  the  will  attaches,  pro  ianiOj  and  carries 
it  to  the  devisee.    Brush  v.  Brush,  287. 
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Witnesses — Work  and  Labor. 

Wills —  Chntinued, 

3.  To  create  a  case  of  election,  there  must  be  a  plurality  of  gifts  or  rights, 

Sivith  an  intention,  express  or  implied,  of  the  party  who  has  a  right  to 
control  one  or  both,  that  one  should  be  a  substitute  for  the  other. 
Melick  V.  Darling,  343. 

4.  The  party  who  is  tc  take  has  a  choice,  but  he  can  not  enjoy  the  benefits 

of  both.    lb. 

WITNESSES— 
Where  a  co-defendant  in  chancery  has  been  examined  as  a  witness,  without 
special  order,  objection  to  his  evidence  cornea  too  late  at  the  final  hear- 
ing, and  after  cross-examination.    Woods  v.  Dille  et  al.  455. 

WOBK  AND  LABOR— 

1.  A  subscription,  for  the  construction  of  a  road,  wiU  be  considered  as  a 

contract  to  pay  the  person,  by  whom  it  shall  be  constructed,  for  woik  and 
labor.    Sperry  v.  Johnson,  462. 

2.  And  he  may  recover  against  the  subscribers,  on  the  common  count,  for 

work  and  labor.    lb. 
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